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PREFACE. 


LiTTLS  apology  ought  to  be  needed  for  the  issue  of  this, 
the  first  work  in  English  on  the  Law  of  International  Copy- 
right, a  subject  of  such  importance  as  to  call  for  exposition 
in  every  civilised  language.  Continental  readers  possess  an 
excellent  account,  Du  Droit  des  Auteurs  et  des  Artistes  dans 
les  Rapports  Intemationaux,  by  Dr.  Alcide  Darras,  published 
the  year  following  that  most  important  of  all  international 
agreements  on  the  subject— the  Berne  Convention  of  1886. 
But  the  English  standpoint  differs  materially  from  that  of 
continental  nations,  as  the  present  chapters  on  the  Berne 
Convention  abundantly  show.  In  a  great  measure  this  is 
due  to  the  constant  reference  to  that  scrap-heap  of  English 
Copyright  legislation,  the  codifying  Literary  Copyright  Act 
of  1842.  Increasingly  liberal  interpretations  of  the  Courts 
bring  our  domestic  legislation  a  little  nearer  to  the  standards 
of  other  leading  civilised  nations,  but  it  still  suffers  consider- 
ably by  comparison  with  them. 

The  relation  of  International  Law  to  domestic  Law  in 
England  differs  widely  from  that  which  generally  obtains  on 
the  Continent,  and  consequently  the  interpretation  of  Inter- 
national Law  calls  for  special  treatment. 

In  the  preparation  of  this  work  I  am  indebted  to 
Dr.  Darras  for  many  suggestions,  and  also  for  his  kind 
permission  to  make  use  of  the  many  interesting  historical 
instances  concerning  international  piracies  of  intellectual 
works, 

V  h 


vi  PREFACE. 

I  remember  with  pleasure  many  personal  discussions  at 
Berne  with  Professor  Rothlisberger,  Secretary  of  the  Inter- 
national Bureau  of  Copyright,  which  gave  me  a  wider  and 
more  practical  knowledge  of  continental  ideas  on  the  subject. 
I  also  thank  M.  Henri  Morel,  Director  of  the  International 
Office,  for  giving  me  a  welcome,  and  a  free  run  of  the  Bureau 
and  Library  under  his  charge. 

To  my  friend  and  old  pupil,  W.  D.  Aston,  B.A.,  LL.B., 
I  am  indebted  for  valued  assistance  in  making  references  and 
extracts,  and  in  indexing.  Indeed,  in  the  latter  parts  of  the 
book — particularly  on  Colonial  Law  and  on  that  of  the  United 
States  of  America,  which  were  not  originally  designed  as 
sections  of  this  wQrk — ^his  share  has  been  so  substantial  that, 
had  they  been  issued  separately,  his  name  also  would  have 
appeared  on  the  title-pages. 

To  render  it  a  work  of  practical  utility  as  fully  as  possible, 
the  book  has  been  divided  into  five  distinct  parts,  each  of  which 
is  largely  complete  in  itself.  This  has  necessarily  led  to  some 
duplication,  but  only  such  a  limited  use  of  subject-matter 
which  belongs  to  another  Part  has  been  made  as  to  render  the 
context  intelligible.  Special  care,  by  means  of  carefully 
arranged  and  full  Contents  and  Index,  has  been  taken  to 
make  the  book  not  merely  a  text-book  on  the  subject,  but 
ready  for  purposes  of  reference. 

WILLIAM  BRIGGS. 

Burlington  House, 
Cahbridoe, 

January  Zrd,  1906. 
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THE     NATURE    AND     ORIGIN 

OF 

COPYRIGHT. 


SECTION  I. 

THE  AUTHOma  MOBAL  EIGHT  IN  HIS  WORK. 

DiatincdoD  between  moral  and  legal  right — Might  and  right — ^Elements 
included  in  the  author*s  right — Legal  right — Relation  of  legal  and  moral 
rights. 

Distinotion  between  Moral  and  Legal  Bight — Of  the  legal 
right  of  an  author  oyer  his  production  there  is  now  no  doubt 
in  civilised  coimtries.  But  his  moral  or  ethical  right,  which 
is  hall-marked  as  a  right  by  its  development  into  a  legal 
right,  has  given  rise  to  much  learned  discussion.  A  study  of 
the  old  opinions  is  mainly  of  antiquarian  interest ;  neverthe- 
less such  a  study  frequently  throws  light  upon  the  cases 
which  form  our  precedents  at  the  present  time,  and  assists  in 
the  decision  of  the  new  problems  which  so  frequently  arise 
in  this  subject,  where  decided  cases  cover  only  a  small 
portion  of  the  possible  field. 

A  good  deal  of  confusion  arose,  and  still  arises,  in  matters 
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of  jurisprudence — ^the  science  and  philosophy  of  law — on 
account  of  the  equivocal  nature  of  the  terms  used.  Great 
thinkers  frequently  differ  on  a  question  because  the  terms 
employed  convey  different  meanings  to  their  minds,  when, 
as  a  matter  of  fact,  their  mental  views  are  substantially  the 
same.  For  this  reason,  the  relation  of  the  terms  'right,' 
'moral  right,'*  and  'legal  right,'  should  be  clearly  distin- 
guished and  defined. 

At  the  present  time  the  question :  Has  the  author  a  right 
to  copyright?^  would  be,  if  the  word  'right'  were  used  in  a 
strict  legal  sense,  on  a  par  with  the  question,  h  coined  gold 
money?  But  the  problem  whether  the  author  has  a  moral 
right  in  his  production  calls  for  an  examination  into  the 
relations  between  an  author's  right  in  his  work  and  a  moral 
right,  the  latter  term  being  a  genus  of  which  the  former 
claims  to  be  a  species. 

Kight  and  Bight — Without  dwelling  at  length  on  the 
so-called  '  rights '  of  primitive  times,  it  is  easy  to  conceive 
that  each  man's  mighty  the  power  of  his  arm,  would  avail 
to  prevent  others  from  using  or  abusing  his  property  and  to 
make  others  render  him  any  particular  service  which  that 
might  could  enforce,  without  regard  to  the  approval  or 
reprobation  of  his  neighbours.  Indeed  the  researches  of 
historical  jurists  have  discovered  a  state  of  society  when 
might  was  synonymous  with  right. 

1  This  term  'moral  right'  is  used  throughout  this  book  in  preference  to 
*  natural  right.'  For  *  natural  right '  is  often  employed  not  only  in  the  sense  of 
'moral  right,'  but  with  at  least  two  other  important  meanings.  In  one  of 
these  it  is  synonymous  with  <  might,'  and  in  the  other  it  denotes  those  original 
or  innate  rights  and  capacities  on  which  a  man  enters  when  he  is  bom.  Such 
primordial  rights  are  <  the  right  to  his  life,  his  body,  not  to  be  capriciously  or 
malidonsly  touched,  pushed  or  struck,  and  the  right  to  personal  freedom.' 
Plainly  copyright  has  nothing  in  common  with  these ;  for  no  man  is  an  author 
at  the  time  of  his  birth. 

*  According  to  the  English  Act  of  1842  copyright  is  *  the  sole  and  exclusive 
liberty  of  printing  or  otherwise  multiplying  copies.' 
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DeflnitioiL  of  a  Bight — Yet  even  in  those  early  times  of 
'might'  most  of  the  fundamental  elements  included  in  the 
conception  of  *  right '  were  to  be  found,  to  wit : — 

(i)  The  person  entitled. 

(ii)  The  person  obligated, 
(iii)  The  object  claimed,  which   becomes   the  subject  of 

the  right, 
(iv)  The  act  or  forbearance  with  regard  to  the  object. 

But  the  essential  difference  between  might  and  right  lies  in 
the  power  which  enforces  the  right,  for  now  the  force  of 
public  opinion  or  of  the  law  takes  the  place  of  the  strong  arm 
of  primitive  times. 

Keeping  in  view  the  fact  that  it  must  reside  in  some 
definite  person  or  persons,  a  right  may  now  be  defined  as 
that  which  commands 

(i)  The  approval  or  at  least  the  acquiescence  of  public 
opinion  with  regard  to  its  exercise ; 

(ii)  The  reprobation  of  public  opinion  against  the  con- 
duct of  another  in  preventing  its  exercise.* 

Elements  inolnded  in  fhe  Anthor's  Bight. — If  the  right  be 
over  some  thing,  the  thing,  which  is  the  subject  of  the  right, 
must  itself  be  considered.  Examining  the  author's  relation 
to  his  production  with  the  view  of  finding  there  the  series 
of  elements  comprehended  in  a  *  right,'  it  is  easy  to  discover 
the  person  entitled,  an  act  and  forbearance  claimed,  and  the 
person  (in  this  case  the  public)  bound.     To   complete  the 


^  Professor  HoUand*8  definition  is :  *  When  a  man  is  said  to  haye  a  right  to  do 
anything,  or  over  anything,  or  to  be  treated  in  a  particular  manner,  public 
opinion  would  see  him  do  the  act,  or  make  use  of  the  thing,  or  bo  treated  in  that 
particular  way,  with  approbation,  or  at  least  with  acquiescence ;  but  would  repro- 
bate the  conduct  of  any  one  who  should  prevent  him  from  doing  the  act,  or 
making  use  of  the  thing,  or  should  fail  to  treat  him  in  that  particular  way.' — 
Holland,  EletnenU  of  JuHiprudence^  8th  Edition,  p.  71. 
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series,  it  remains  to  show  that  the  work  of  an  author  generally 
is  a  fitting  subject  of  a  right,  that  is,  such  that  public 
opinion  would  see  him  make  use  of  his  production  with  appro- 
bation and  would  reprobate  the  conduct  of  any  one  who 
should  prevent  him  making  use  of  it.  This  brings  us  to 
the  distinction  between  ^  moral  right '  and  ^  legal  right/ 

Legal  Sight — ^A  ^  legal  right '  is  defined  as  a  capacity 
residing  in  one  man  of  controlling,  with  the  assent  and  assist- 
ance of  the  State,  the  actions  of  others.'  That  which  gives 
validity  to  a  legal  right  in  every  case  is  the  force  which  is 
lent  to  it  by  the  State. 

It  will  be  seen  that  '  moral  right '  takes  a  middle  position 
between  ^  might '  and  ^  legal  right ' ;  *  for  as  the  definition  of 
a  moral  ^  right '  can  be  built  up  from  the  terms  embraced  in 
the  definition  of  'might'  by  substituting  the  wider  term  *  force 
of  society '  for  the  term  '  brute  force,'  so  it  can  be  deduced 
from  the  definition  of  '  legal  right '  by  substituting  the  indefi- 
nite '  force  of  society  '  for  the  more  definite  '  force  of  the 
State.' 

The  Selation  of  L^^  and  Horal  Right — Law  exists  for 
the  creation,  definition,  and  protection  of  leffal  rights.  The 
moral  right  of  the  author  is  therefore  clearly  outside  the 
domain  of  the  Law  of  Copyright,  which  gives  him  the  sole 
and  exclusive  liberty  of  multiplying  copies,  and  includes  also 
the  protection  of  this  right.     But  in  the  creation  of  legal 


*  HoUand,  Elements  of  Jurispmdenee,  p.  72, 

^  In  addition  to  its  use  in  the  '  right  of  might,'  *  natural  right/  *  moral  right,' 
and  *  legal  right,'  the  term  *  right '  is  often  employed  to  denote  that  which  is 
just.  This  meaning,  as  contrasted  with  *■  legal  right, '  is  well  illustrated  hy  Austin. 
*If,  for  example,  I  owe  you  £100,  you  haye  a  **  right"  to  the  payment  of  the 
money ;  the  right  importing  an  ohligation  to  pay  the  money  which  is  incumbent 
upon  me.  Now,  in  case  I  make  the  payment  to  which  you  have  **  a  right,"  I  do 
that  which  is  "right"  or  just,  or  I  do  that  which  consists  with  "right"  or 
justice.'— Austin,  Jurispmdgnce,  p.  285. 
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rights,  the  law  looks  mainly  to  the  subjects  of  moral  rights.* 
The  recognition  therefore  of  a  moral  right  over  a  thing  is  a 
great  step  towards  the  attainment  of  a  legal  right. 

It  is  therefore  necessary  to  enquire  whether  the  author  has 
such  a  right  over  his  production  that  public  opinion  will  see 
him  use  and  enjoy  it  with  approval,  and  regard  any  disturb- 
ance of  this  use  with  disapproval ;  and  if  this  right  exists 
to  ask  what  is  its  nature. 

To  answer  these  questions  is  the  object  of  the  next  chap- 
ters, in  which  it  will  be .  shown  that  copyright  is  a  right, 
and  that  this  right  is  a  right  of  property.  The  traditional 
methods  of  acquisition  as  well  as  the  features  and  attributes 
of  property  will  be  surveyed,  and  the  degree  to  which  the 
author's  production  and  his  right  over  it  correspond  with  these 
will  be  measured. 

^  Legal  rights  arc  normally  developments  of  corresponding  moral  rights,  but  in. 
particular  cases  the  two  may  be  opposed ;  e,g.  the  eviction  of  a  sick  tenant  for 
non-payment  of  rent. 
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SECTION  n. 
THE  CREATION  OF  PBOPEBTT. 

Property  in  its  strict  sense  a  right,  not  a  thing — Acquisition  by 
Preoccupancy — Labour  as  a  title  to  property — ^The  Public  Domain  of 
intellectual  works — ^Locke  on  labour  as  a  title  to  property — Copyright 
based  on  labour — Copyright  a  tenure  by  creation — Foreign  opinions  on  the 
nature  of  Copyright- 
Property  in  its  striet  senfle  a  Right,  i^ot  a  Thing.— 
Property  strictly  speaking  is  a  riffht,  not  a  thinff ;  or  as  it 
has  been  put,  *  Property  is  a  metaphysical  thing.'  It  is  often 
convenient,  however,  to  use  the  word  for  the  thing  over  which 
the  right  can  be  exercised,  e,ff.  a  house,  a  horse,  a  tool ;  but 
in  so  doing  it  should  always  be  remembered  that  it  is  the 
riffht  over  the  thing  which  is  the  property  ;  the  thing  without 
the  right  is  useless. 

In  everyday  life  property  is,  for  the  most  part,  derivatively 
acquired,  by  sale,  gift,  bequest,  or  other  act  of  party,  or 
judgment  or  other  operation  of  law.  But  it  may  also  be 
originally  acquired  ;  indeed,  original  acquisition  must  perforce 
have  taken  place  before  ever  it  became  derivative  property. 

Acquisition  by  Preoceupancy. — According  to  what  Maine 
calls  *the  popular  theory  of  the  origin  of  property,'  the 
original  method  of  acqiiiring  property,  whether  in  lands  or 
in  movables,  was  that  of  preoccupancy — first  occupancy — 
which  the  Romans  designated  occupation  For  this  the  term 
'occupancy'  has  been  used  as  the  English  equivalent  by 
Blackstone  and  others ;  *  but  to  avoid  ambiguity  *  preoccu- 
pancy' seems  preferable  to  make  it  clear  that  the  acquire- 
ment in  question  is  original  and  not  derivative. 

^  According  to  Blackstone  the  claim  of  an  author  to  property  in  his  work  is 
reducible  to  preoccupancy,  a  new  thing  having  been  created  by  labour  and  skill. 
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^  Preoccupancy '  may  be  defined  as  taking  and  retaining  as 
one's  own  what  preyiously  belonged  to  no  one,  i.e.  res  nullius. 
Such  things  are  potentially  res  omnium — the  property  of 
everybody — and  become  the  property  of  an  individual  by 
occupation  Labour  spent  on  the  property  strengthens  and 
confirms  the  right  ;  indeed  without  labour  preoccupancy 
gives  but  a  comparatively  barren  title  at  all  times. 

In  primitive  conamunities  the  value  of  movable  property  was 
not  great ;  the  bare  necessaries  of  life,  food  and  shelter,  and 
the  implements  required  for  obtaining  these,  sufficed  while  the 
land  was  held  in  common.  Later,  when  the  land  was  allowed 
to  pass  from  father  to  son,^  it  became  a  property  compared 
with  which  personal  effects,  though  vastly  increased  in  variety 
and  quality,  were  relatively  of  small  value ;  and  up  to  com- 
paratively modem  times  land  continued  to  be  the  most 
important  kind  of  property. 

Labour  as  a  Title  to  Property. — The  bare  preoccupancy  of 
land  necessitates  no  labour  beyond  the  coming  on  it,  and 
even  that  might  be  merely  '  for  rest  and  shade '  ;  but  in 
order  to  turn  the  occupancy  to  accoimt,  and  to  take  the  profits 
of  the  land,  its  crops  and  fruits,  labour  is  essential.  So  too 
with  the  preoccupancy  of  animals  fercie  naturae  ;'  although 
its  essence  lies  in  the  ^rst  taking  rather  than  in  the  labour 
attendant  on  it,  the  latter  also  is  plainly  essential. 

The  domain  of  Nature  still  offers  certain  kinds  of  property 
to  those  who  fulfil  the  necessary  conditions.  Even  to-day  fish- 
ing, hunting,  and  other  time-honoured  means  of  preoccupancy 
will  enable  property  to  be  gained  in  animals  y!?rae  naturae^ 

*  Under  the  feudal  B^'stem  the  land  was  originally  g^ven  by  the  lord  as  a 
reward  in  consideration  of  services,  and  generally  devolved  to  the  son  with  the 
same  retainer  of  services  ar  the  consideration  for  his  tenure.  Alienation  of 
land  was  for  a  long  time  not  allowed ;  it  invariably  passed  to  the  heir  or  reverted 
to  the  lord. 

'  Wild  animals  and  birds,  and  fish  in  the  open  sea. 


'N 
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which  with  certain  reservations,  made  by  municipal  law,  are  in 
the  conunon  stock — res  omnium — and  are  potential  property. 
Land,  however,  is  now  seldom  acquired  by  preoccupancy.  The 
process  has  long  ago  exhausted  the  most  desirable,  for  land 
cannot  be  multiplied  like  beasts  and  fowl ;  still,  new  districts 
are  from  time  to  time  opened  out,  and  in  them  not  only  is 
the  labour  attendant  on  preoccupancy  required,  but  also  it  is 
generally  made  a  condition  of  property  that  additional  labour 
be  spent  upon  the  land  which  is  the  subject  of  a  grant.' 

The  Public  Dosiain  of  InteUeetnal  Works. — At  the  present 
time  perhaps  the  most  fruitful  source  of  property  is  not  the 
domain  of  nature,  but  incorporeal  ideas,  on  which  the  intellect 
may  be  exercised  in  much  the  same  way  as  manual  labour  is 
expended  in  the  occupation  of  corporeal  res  nulltus.  A  vast 
accumulation  of  ideas,  the  product  of  centuries,  has  through 
the  medium  of  books  become  the  common  property  of  man- 
kind;'  and  these  free  ideas  are  said  to  be  in  Hhe  public  domain,' 
a  sort  of  common  field  which  anyone  may  use  at  will.  From 
this  public  domain  it  is  open  to  anyone  to  appropriate  what 
he  likes  ;  and  by  turning  the  old  ideas  over  in  his  mind  and 
reproducing  them  in  an  original  form  the  appropriator  is 
able  to  acquire  property — grounded  on  labour — in  his  new 
work.  Such  takings  do  not  exhaust  the  public  domain,  for 
the  same  ideas  may  be  recast  and  developed  in  a  million 
difierent  ways.  It  will  be  seen  too  that  even  with  the  most 
modem  kinds  of  property  labour  is  an  integral  part  of  the 
process  by  which  a  right  based  on  preoccupancy  is  required. 

^  The  Dommion  Laws  of  Canada,  following  the  regulations  generally  adopted 
in  mining  cenlxes,  require  in  the  Klondyke  district  not  only  that  a  claim  for 
which  a  title  is  granted  should  be  staked  out  personally  by  the  claimant,  but  that 
a  certain  amount  of  work  should  be  expended  upon  it  in  each  year. 

'A  copyright  work  may  become  common  property  either  by  the  expiration  of 
the  statutory  term  of  copyright  or,  which  rarely  happens,  by  the  abandonment 
of  the  copyright  on  the  part  of  the  author  while  some  part  of  the  statutory  tenn 
has  yet  to  run. 
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Indeed  subjects  such  as  inventions  and  copyrights,  which  are 
the  results  of  intellectual  labour,  need  much  more  for  their 
acquisition  than  the  mere  physical  taking  which  sufficed  for 
the  bare  necessities  of  primitive  times,  and  have  in  consequence 
a  higher  claim  to  be  treated  as  property. 

Looke  on  Labour  as  a  Title  to  Property. — John  Locke,  the 
champion  of  labour,  wrote  in  1689  his  famous  work  on 
Civil  Government^  which  contains  an  able  essay  on  property. 
He  claims  for  labour  a  place  in  the  acquisition  of  property 
far  superior  to  that  of  preoccupancy  pure  and  simple.  He 
regards  the  first-coming  to  a  subject  of  property  as  an 
essential  of  its  acquirement,  but  he  considers  the  labour  spent 
upon  it  as  that  which  really  annexes  it  or  brings  it  into  being 
as  property.' 

Another  argument  upon  which  Locke  lays  much  stress  is 
that  when  followed  by  labour  appropriation  from  the  common 
stock  not  only  does  not  impoverish  it,  but  actually  adds  to  it. 
It  has  already  been  pointed  out  that,  at  one  time,  land  bore 
a  far  higher  value  than  all  other  kinds  of  property.  Locke 
holds  that  it  is  labour  which  has  altered  this  state  of  things.* 


*  *  The  labour  of  his  body  and  the  work  of  hia  handfl  we  may  say  are  properly 
his.  Whatsoever,  then,  he  removes  out  of  the  state  that  Nature  hath  provided 
and  left  it  in,  he  hath  mixed  his  Libour  with,  and  joined  to  it  something  that  is 
his  own,  and  thereby  makes  it  his  property.  It  being  by  him  removed  from  the 
common  state  Nature  hath  placed  it  in,  it  hath  by  this  labour  something  annexed 
to  it  that  excludes  the  common  right  of  other  men.  For  this  labour,  being  the 
unquestionable  property  of  the  labourer,  no  man  but  he  can  have  a  right  to  what 
that  is  once  joined  to,  at  least  where  there  is  enough  and  as  good  left  in  common 
for  others.' — Civil  Govemnvntj  §  27. 

*  *  For  it  is  labour,  indeed,  that  puts  the  difference  of  value  on  ever}'ihing  .  .  . 
I  think  it  wiU  be  but  a  very  modest  computation  to  say  that  of  the  products  of  the 
earth  useful  to  the  life  of  man  nine- tenths  are  the  effects  of  labour ;  nay,  if  we 
will  rightly  estimate  things  as  they  come  to  our  use,  and  cast  up  the  several 
expenses  about  them, — what  in  them  is  purely  owing  to  Nature,  and  what 
to  labour, — ^we  shall  find  that  in  most  of  them  ninety-nine  hundredths  are 
wholly  to  be  put  on  the  account  of  labour.' 

*  For  whatever  bread  is  more  worth  than  acorns,  wine  than  water,  and  cloth  or 
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Copyright  based  on  Labour. — Copyright  is  considered  by 
Blackstone  as  a  species  of  property  grounded  on  labour  and 
invention,  and  more  directly  reducible  to  the  head  of 
occupancy — i.e,  preoccupancy — ^than  any  other.  Blackstone 
thus  approves  Locke's  view  that  the  right  of  occupancy 
depends  mainly  upon  the  personal  labour  of  the  occupant. 
'When  a  man,'  says  the  learned  commentator,  'by  the 
exertion  of  his  rational  powers,  has  produced  an  original 
work^  he  seems  to  have  clearly  a  right  to  dispose  of  that 
identical  work  as  he  pleases.'^ 

To  this  may  well  be  added  the  opinion  of  Francis  Licber, 
in  his  Political  Ethics : — '  Because  there  was  no  copyright 
in  early  times, — because  there  were  no  books,  or  books  did 
not  yield  any  profit  to  make  copyright  worth  anything, — 
it  is  believed  by  many  to  this  day  that  copyright  is  an 
invented  thing,  and  held  as  a  grant  bestowed  by  the 
mere  grace  and  pleasure  of  society ;  while,  on  the  con- 
trary, the  right  of  copyright  in  a  book  seems  to  be 
clearer  and  more  easily  deduced  from  absolute  principle 
than  any  other.  It  is  the  title  of  actual  production  and 
of  preoccupancy.  If  a  canoe  is  mine  because  I  made 
it,  shall  not  that  be  mine  which  I  actually  created,  a  com- 
position ? ' 

Cop3rright  a  Tenure  by  Creation. — But  there  are  many  who 
put  the  claim  of  a  work  created  by  an  author  through  in- 
tellectual labour  on  even  a  higher  plane  than  Locke  placed 
that  of  property  gained  by  manual  labour.     Thus  Benjamin 


aSk  than  leaves,  skini),  or  moss,  that  is  wholly  owing  to  labour  and  industry : 
the  one  of  these  being  the  food  and  raiment  which  unassisted  Nature  furnishes  us 
with ;  the  other,  provisions  which  our  industry  and  pains  prepare  for  us ;  which 
how  much  they  exceed  the  other  in  value  when  anyone  hath  computed,  he  will 
then  see  how  much  labour  makes  the  far  greatest  part  of  the  value  of  things  we 
enjoy  in  this  world.^ — Civil  Gwemtnentj  §}  40,  42. 
^  Kerr's  Blackstone,  11.,  p.  359. 
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Disraeli,  addressing  the  House  of  Commons  in  April  1838, 
on  behalf  of  Talfourd's  Copyright  Bill,  said  : — 

'  The  tenure  by  which  they — ^works  requiring  great  learn- 
ing, great  industry,  great  labour,  great  capital  in  their 
preparation — are  held  is,  in  my  opinion,  superior  to  that  of 
all  other  property  :  for  it  is  original.  It  is  tenure  which 
does  not  exist  in  a  doubtful  title,  which  does  not  spring  from 
any  adventitious  circumstances.  It  is  not  found ;  it  is  not 
purchased ;  it  is  not  prescriptive.  It  is  original.  So  it  is 
the  most  natural  of  all  titles,  because  it  is  the  most  simple 
and  least  artificial.  It  is  paramount  and  sovereign,  because 
it  is  a  tenure  by  creation.' 

In  Jefferys  v.  Boosey^  1854,  Justice  Erie  expressed 
himself  as  follows  : — 

*  The  origin  of  the  property  is  in  production.  As  to  works 
of  imagination  and  reasoning,  if  not  of  memory,  the  author 
may  be  said  to  create  ;  and  in  all  departments  of  mind  new 
books  are  the  product  of  the  labour,  skill,  and  capital  of  the 
author.' 

Foreign  Opinions  on  the  Nature  of  Copyright — Nor  is  this 
view  confined  to  English  jurists  ;  it  is  shared  by  other  nations, 
including  the  French,  who  have  set  a  pattern  to  the  world  in 
liberal  recognition  of  the  rights  of  authors  generally,  and  the 
Americans,  who  still  maintain  a  narrow-minded  disregard  of 
the  rights  of  foreign  authors.  Justice  Thompson,  an  eminent 
American  judge,  held  in  the  great  case  of  Wheaton  v.  Peters^ 
that  *  the  great  principle  on  which  the  author's  right  rests  is 
that  it  is  the  fruit  or  production  of  his  labour,  and  that  labour 
by  the  faculties  of  the  mind  may  establish  a  right  of  property 
as  well  as  by  the  faculties  of  the  body.  .  .  .  Every  principle 
of  justice,  equity,  morality,  fitness,  and  sound  policy  concurs 
in  protecting  the  literary  labours  of  men  to  the  same  extent 
that  property  acquired  by  manual  labour  is  protected.' 


8m.  ii.]  THE   CREATION  OF  PROPERTY.  18 

The  French  opinion,  which  is  well  represented  hy  Pouillet 
And  Darras,  the  leading  writers  in  France  on  the  rights  of 
authors,  may  be  summarised  thus  : — 

The  author's   right  is  not  established  by  any  title  deed ; 
it  comes  into  existence  pari  passu  with  the  work. 

From  its  origin  labour^  the  production  of  the  author,  being 
the  result  of  creation,  has  even  a  more  undeniable  right  to  be 
considered  property  than  that  which  was  not  formed  by  its 
owner  ;  and  this  creative  origin  more  than  answers  any  old 
objections  that  copyright  does  not  fall  in  with  the  formulated 
ideas  of  what  constitutes  property. 

The  sound  theory  which  assigns  the  origin  of  property  to 
work  gives  a  truer  right  than  mere  possession.  The  author's 
claim  to  copyright  is  based  on  labour  first  hand. 

^The  author  of  a  book,'  said  Marion  before  the.  Parliament 
of  Paris  in  1586,  ^is  absolute  owner  of  it,  and  as  such  can 
deal  with  it  freely.'  *  He  creates,'  ran  d'H&icourt's  Petition 
in  1725,  therefore  his  creation  belongs  to  him,  to  enjoy  and 
to  do  with  as  he  pleases.' 

Copyright  protection  is  the  just  price  of  the  author's  labour. 
This  opinion  was  expressed  by  Louis  XVI.  of  France  in  a 
letter  of  6th  September,  1776,  written  with  reference  to  the 
decrees  of  1777  : — *I  have  discussed  this  question,'  he  says, 
'  with  many  literary  men  ;  and  it  appears  to  me  that  it  is  one 
about  which  learned  men  feel  keenly.  It  concerns  a  very 
large  number  of  my  subjects  who  are  in  all  respects  worthy 
of  my  protection.  The  exclusive  privilege  of  printing 
books,  as  we  have  recognised,  is  a  concession  founded  on 
justice.  For  an  author  it  is  the  price  of  his  labour ;  for 
a  publisher  it  is  a  guarantee  for  the  capital  laid  out.' 
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SECTION    m. 

PROPERTY  FEATURES  OF  COPYRIGHT 

Attributes  of  property — Possession  and  detention — Development  of 
property  in  England — ^Tangibility  is  not  now  essential — ^Distinguishability 
and  value — Definitions  alter  with  progress — ^The  buyer's  right — Copyright 
as  a  reward — ^The  author's  work  and  the  public  benefit — ^To  what  class  of 
rights  does  copyright  belong. 

Attributes  of  Property. — We  have  examined  some  of  the 
modes  of  acquisition  of  property ;  but  to  establish  our  position 
completely  we  must  prove  that  copyright  possesses  the  neces- 
sary features  of  a  subject  of  property,  as  without  these  it  is 
incapable  of  ownership.  On  examining  the  various  modes 
of  property  and  the  claims  of  its  subjects  it  will  be  found 
that  they  possess  certain  fundamental  attributes  which  must 
be  considered  as  the  essentials  of  *  property.'  We  shall  now 
show  that  these  attributes  are  to  be  found  in  the  author's 
production. 

FossoBsion  and  Detention. — 'Possession  is  only  incipient 
property,'  says  Gans.  Animals  ferae  naturae  are  no  man's 
property  till  taken,  and  even  then  property  in  them  depends 
upon  their  detention.  In  the  words  of  Von  Savigny,*  *by 
the  possession  of  a  thing  we  always  conceive  the  condition  in 
which  not  only  one's  own  dealing  with  a  thing  is  physically 
possible,  but  every  other  person's  dealing  with  it  is  excluded. 
.  .  .  This  condition  is  called  detention.'  The  most  elementary 
method  of  detention  is  to  enclose,  to  imprison,  or  in  some  way 
to  'fasten  on.'  In  course  of  time  however,  in  addition  to 
actual  enclosure,  various  modes  of  constructive  detention  were 
accepted  as  giving  rise  to  property. 

'  Von  Savigny's  Treatise  on  Ptmewiony  translated  by  Sir  Erskine  Peny,  1848. 
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So  that  at  length  not  only  was  the  right  of  excluding  others 
recognised  when  the  subject  of  property  was  in  the  actual 
possession  of  the  owner,  but  where  distinguishing  marks  were 
put  upon  it  possession  was  allowed  to  be  constructively  re- 
tained ;  e.g.  in  the  case  of  animals  which,  if  eannarked,  could 
be  let  loose  without  falling  back  into  the  conmion  domain. 
And,  later,  where  a  manifest  and  reasonable  intention  to 
preserve  possession  was  shown,  constructive  possession  was 
admitted  on  account  of  the  intentio  possidendi  even  where 
contact  was  interrupted  and  there  were  no  marks  denoting 
proprietorship,  as  in  the  case  of  the  hawk  in  falconry,  or  of 
doves  and  bees  flying  about  the  dove-cote  and  hive. 

Development  of  Property  in  England. — The  phases  of  the 
development  of  the  idea  of  property  are  well  illustrated  by 
the  history  of  the  early  acquisition  of  land  in  England.  At 
first  actual  presence  on  the  land,  the  treading  of  it,  was 
absolutely  necessary  for  its  acquisition,  just  as  personal 
contact  was  necessary  for  original  possession  by  preoccupancy. 
Perception  by  the  sense  of  sight  from  a  tower  or  hill  which 
might  be  miles  away  next  took  the  place  of  the  actual 
presence  on  the  land.  Then  the  intention  to  possess  coupled 
with  the  ability  to  do  so  gave  to  anyone  who  came  sufficiently 
near  just  as  much  power  over  it  as  if  he  had  made  actual 
entry.  Eventually  the  view  was  accepted  that  ^prehension 
may  be  done  by  attorney  with  the  same  force  as  if  done  by 
one's  self ' ;  and  at  the  present  day  no  physical  delivery  what- 
ever is  requisite  for  the  transfer  of  property  in  land. 

Tangibility  is  not  now  essentlaL — In  every  mode  of  original 
acquirement  of  property  already  mentioned  it  will  be  seen  that 
there  is  one  important  factor  essential,  i.e.  the  primary  physical 
act  known  as  prehension.  The  grasping  of  abstract  concep- 
tions was  difficult  in  uneducated  times,  and  according  to  old 
ideas  immediate  bodily  contact,  the  treading  by  the  feet  with 
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respect  to  land,  and  the  ^  taking  in  the  hand  with  respect  to 
movables,'  was  essential  to  the  acquisition  of  possession. 
Tangibility,  which  appeals  to  the  lowest  of  the  animal  senses, 
was  at  one  time  a  necessary  attribute  of  every  subject  of 
property ;  everything  with  embodiment  or  substance,  on 
which  distinguishing  proprietary  marks  could  be  placed  to 
show  its  ownership  when  not  in  actual  possession,  was  re- 
garded as  fit  for  property,  while  all  that  was  not  plainly 
^palpable  to  sense  or  feeling'  was  denied  that  character. 
Thus  no  property  could  be  gained  in  any  merely  abstract 
thing.  But  in  time  the  strict  requirement  of  bodily  contact 
as  an  essential  condition  of  property  was  relaxed,  first,  with 
regard  to  the  factum  of  possession,  by  allowing  the  possession 
of  tangible  objects  to  be  gained  without  actual  prehension 
where  the  ability  to  take  up  was  indisputable,  and,  secondly, 
by  the  admission  of  valuable  intangibles  as  subjects  of 
property  on  the  analogy  of  tangibles ;  though  for  a  long 
time  such  incorporeal  property  was  closely  connected  with, 
indeed  often  appurtenant  to,  corporeal  property. 

In  the  year  1769  Justice  Yates,  in  the  famous  case  of  Millar 
v,  Taylor,^  made  the  astounding  statement  that  ^  it  is  a  well- 
known  and  established  maxim  (which,  I  apprehend,  holds  as 
true  now  as  it  did  two  thousand  years  ago)  that  nothing  can 
be  an  object  of  property  which  has  not  a  corporeal  substance.' 
It  is  not,  therefore,  surprising  that  he  refused  to  recognise 
copyright  as  a  subject  of  property.  All  the  old  objections 
were  brought  forward  by  him  :  property,  he  maintained,  must 
have  a  corporeal  substance,  it  must  be  capable  of  occupancy, 
it  must  be  tangible  and  bear  distinguishing  proprietary 
marks. 

1  Millar  v,  Taylor^  4  Burr.  2303.  In  this  great  cafio  the  claim  of  the  author  to 
property  in  his  literary  works  was  for  the  first  time  exhaustively  discussed.  The 
case  occupies  over  one  hundred  pages  of  Burrows's  RepotU, 
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*I  have  before  observed,'  said  he,  'the  dangerous  snares 
which  this  ideal  property  will  lay,  as  it  carries  no  pro^ 
prietary  marks  in  itself,  and  is  not  bound  down  to  any 
formal  stipulations.  So  obscure  a  property  (especially  after 
the  work  has  been  a  long  while  published)  might  lead  many 
booksellers  into  many  litigations.^ 

But,  as  Justice  Aston  said,  '  Great  men,  ruminating  back 
to  the  origin  of  things,  lose  sight  of  the  present  state  of  the 
world,  and  end  their  inquiries  at  that  point  where  they 
should  begin  our  improvements ' ;  while,  according  to  Lord 
Mansfield,  'the  single  opinion  of  such  a  man  as  Milton, 
speaking,  after  much  consideration,  upon  the  very  point,  is 
stronger  than  any  inferences  from  gathering  acorns  and  seizing 
a  vacant  piece  of  ground ;  when  the  writers,  so  far  from 
thinking  of  the  very  point,  speak  of  an  imaginary  state  of 
nature  before  the  invention  of  letters.' 

The  definitions  of  Justice  Yates  will  be  found,  in  the 
words  of  Justice  Aston,  'principally  to  apply  to  the  neces- 
saries of  life,  and  the  grosser  objects  of  dominion,  which 
the  immediate  natural  occasions  of  men  called  for :  and  for 
that  reason,  the  property,  so  acquired  by  occupancy,  was  re- 
quired to  be  an  object  useful  to  men,  and  capable  of  being 
fastened  on.' 

Distingmihability  and  Value. — Yet  copyright  is  not  utterly 
lacking  in  the  indicia  certa  which  the  old  rule  required  ;  true, 
the  author's  production  has  primarily  no  corporeal  existence, 
but  it  is  communicated  by  ink  and  paper,  materials  which  are 
themselves  tangible,  while  an  intellectual  production  can  be 
distinguished  quite  as  well  as  property  on  which  the  old 
earmarks  were  placed. 

'  A  distinguishable  existence  in  the  thing  claimed  as  pro- 
perty, an  actual  value  in  that  thing  to  the  true  owner,  are 
its  essentials.  .  .  •  For  the  capacity  to  fasten  on,  as  a  thing 

c 
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of  a  corporeal  nature,  being  a  requisite  in  every  object  of 
property,  plainly  partakes  of  the  narrow  and  confined  sense 
in  which  property  has  been  defined  by  authors  in  the  original 
state  of  things.  A  capacity  to  be  distinguished  answers  every 
end  of  reason  and  certainty ;  which  is  the  great  favourite  of 
the  law,  and  is  all  that  wisdom  requires  to  secure  their 
possessions  and  profits  to  men,  and  to  preserve  the  peace.'  * 

^The  order  of  a  man's  words  is  as  singular  as  his  coun- 
tenance,' said  Justice  Erie  in  Jefferys  v.  Boosey ;  and  indis- 
putably an  author's  work  is  as  definite  and  permanent  as 
many  objects  to  which  the  right  of  property  has  not  been 
denied.* 

DeflnitionB  alter  with  Progress. — ^  Distinct  properties,'  says 
Puffendorf ,  '  were  not  settled  at  the  same  time  nor  by  one 
single  Act,  but  by  successive  degrees  ;  nor  in  all  places 
alike  :  but  property  was  gradually  introduced,  according  as 
either  the  condition  of  things,  the  number  and  genius  of  men 
required ;  or  as  it  appeared  requisite  to  the  conmion  peace.' 
The  rules  relating  to  property  must  keep  pace  with  its 
increase  and  improvement.  Where  the  advance  of  civilisation 
and  the  progress  of  science  offer  new  material  for  the 
domain  of  property  the  scope  of  that  term  must  be  altered' 


1  ABton,  J.,  in  Millar  v,  Tat/lor,  4  Burr.  2303  at  p.  2340. 

'  The  poems  of  Homer,  though  not  oiiginally  even  written,  were  handed  down 
in  a  recognisable  form  from  generation  to  generation ;  while  slaves  and  horses, 
imdiisputod  subjects  of  property,  disappeared  by  the  law  of  mortality,  and  valuable 
vases  and  statues  were  always  liable  to  destruction  on  account  of  their  perishable 
nature. 

'  £.ff.  Previous  to  the  exploration  of  Australia,  it  was  considered  that  white- 
ness was  a  necessary  attribute  of  all  swans.  No  swans  were  known  which  were 
not  white.  But  in  the  new  country  birds  were  discovered  which  possessed  aU 
the  zoological  requirements  necessary  for  inclusion  in  the  class  of  swans,  but 
were  nevertheless  black.  Since  then  the  quality  of  whiteness  has  been  excluded 
from  the  necessary  characteristics  of  swans.  The  class  has  been  enlarged  to 
admit  the  newcomers. 
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accordingly.  When  8ubjects  are  discovered  or  created 
which  are  recognised  as  capable  of  ownership,  and  a  legal 
and  determinate  owner  can  be  assigned  to  them,  any 
appeal  to  antiquated  metaphysical  definitions  should  be 
dismissed. 

The  Bayer's  Sig^t — Even  granting  that  the  author's  right 
of  property  in  his  work  has  been  validly  established,  it  is 
obvious  that  such  a  right  would  be  of  little  use  to  its  owner  if 
by  selling  copies  he  was  held  to  part  with  it.  Hence  it  is 
necessary  to  consider  whether  the  sale  of  a  work  in  book  form 
should  be  held  to  imply  a  surrender  on  the  part  of  the  author 
of  his  right  to  multiply  copies. 

According  to  Justice  Yates  in  Millar  v.  Taylor^  *  the  act  of 
pubhcation  when  voluntarily  done  by  the  author  himself  is, 
virtually  and  necessarily,  a  gift  to  the  public.  For  when  an 
author  throws  his  work  into  so  public  a  state  that  it  must 
immediately  and  unavoidably  become  common,  it  is  the  same 
as  expressly  giving  it  to  the  public.  He  knows  before  he 
pubhshes  that  this  w^ill  be  the  necessary  consequence  of  the 
pubhcation  ;  therefore  he  must  be  deemed  to  intend  it.  For 
whoever  does  an  act  of  any  kind  whatever,  designedly  and 
knowingly,  must  of  course  intend  every  necessary  consequence 
of  that  act.  To  this  I  might  add  that  in  every  language 
the  words  which  express  the  publication  of  a  book  express  it 

as  giving  it  to  the  public Ideas  are  free ;  but  while 

the  author  confines  them  to  his  study  they  are  like  birds  in  a 
cage,  which  none  but  he  can  have  a  right  to  let  fly  ;  for,  till  he 
thinks  proper  to  emancipate  them,  they  are  under  his  own 
dominion.' 

But  to  constitute  abandonment  of  property  surely  there 
must  be  intention,  actual  or  presumed.  Literary  property  is 
subject  to  this  principle  as  much  as  material  property.  And 
^  on  publication  the  author  has  no  intention  to  abandon  his 
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property — ^for  even  Justice  Yates  admitted  the  author's  right 
before  publication — there  must  be  some  agreement  to  abandon, 
express  or  implied,  and  certainly  the  author  is  no  party  to 
such  an  agreement. 

*  What  I  is  there  no  difference,'  said  Justice  Aston, 
*  betwixt  selling  the  property  in  the  work  and  only  one  of 
the  copies  ?  To  say  "  selling  the  book  conveys  all  the 
right "  begs  the  question.  For,  if  the  law  protect  the  book, 
the  sale  does  not  convey  away  the  right,  from  the  nature 
of  the  thing,  any  more  than  the  sale  conveys  it  where  the 
statute  protects  the  book. 

'The  proprietor's  consent  is  not  to  be  carried  beyond  his 
manifest  intent.  Would  not  such  a  construction  extend  the 
partial  disposition  of  the  true  owner  beyond  his  plain  intent 
and  meaning  ?  Which,  from  the  principles  I  have  before  laid 
down,  is  no  more  to  be  done  in  this  compact,  than  in  the  case 
of  borrowing  or  hiring.' 

Justice  Aston  went  on  to  ask  'can  it  be  conceived  that, 
in  purchasing  a  literary  composition  at  a  shop,  the  purchaser 
ever  thought  he  had  bought  the  right  to  be  the  printer  and 
seller  of  that  specific  work  ? ' — a  question  which  it  seems  idle 
to  discuss.  The  right  of  the  purchaser  in  a  book  may  be 
likened  to  that  of  a  householder  in  the  supply  of  water  from  a 
water  company  to  his  house.  The  payment  of  his  rate  entitles 
him  to  make  all  proper  use  of  the  water,  but  he  cannot  sell  it 
to  others ;  and  so  the  buyer  may  read  a  book  and  have  the 
individual  enjoyment  of  it,  but  nothing  more.  He  has  bought 
one  copy,  not  the  right  of  multiplying. 

The  buyer's  right  as  against  the  author  should  of  course, 
like  all  other  matters  of  contract,  be  regulated  by  the  intention 
of  the  parties.  But,  in  the  absence  of  express  statement,  it 
becomes  necessary  to  infer  intention  from  the  nature  and 
objects    of    the  sale.     As  soon  as  the   conception    of    copy- 
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right  was  clearly  realised,  it  was  easy  to  see  that  neither  the 
author  nor  the  purchaser  intended  that  this  right  should  be 
affected  by  the  sale  of  individual  copies  of  the  work.  It  was 
advisable  to  establish  a  presumption  to  this  effect ;  and,  ac- 
cordingly, by  the  middle  of  the  nineteenth  century,  the  majority 
of  civilised  countries  had  passed  statutes  securing  the  author 
in  the  possession  of  his  copyright  after  publication  for  a 
certain  fixed  term  of  years. 

Copyiight  as  a  '  Seward.' — The  limitation  to  term  has  led 
many  writers  to  suppose  that,  instead  of  being  the  legal 
recognition  of  a  right  of  property  which  in  theory  always 
resided  with  the  author,  copyright  partakes  of  the  nature 
of  a  reward.  This  view  has  given  rise  to  much  learned 
discussion. 

'  Reward  is  either  of  gift  or  'by  contract.'  *  But  the  nature, 
quantity,  quality,  permanency,  and  duration  of  the  gift  or 
wage,  must  be  taken  into  account  before  the  value  of  the 
reward  can  be  assessed.  A  reward  may  be  almost  anything 
which  can  be  enjoyed  in  either  the  legal  or  the  ordinary  sense. 
It  may  be  an  estate  or  a  mere  toy  or  even  so  abstract  as  a 
holiday  or  the  hope  of  future  happiness. 

A  reward,  as  generally  imderstood,  may  be  discontinued  at 
pleasure.  It  is  as  a  rule  offered  as  an  inducement  to  do  some 
particular  act,  under  certain  prescribed  conditions  ;  but  in 
practice  it  continues  to  be  offered  only  until  the  general 
purpose  for  which  it  is  brought  into  existence  is  accomplished, 
and  is  then  withdrawn.  The  offer  may  be  revoked  at  the 
pleasure  of  the  offeror. 

In  England  as  far  back  as  1643  an  Ordinance  recognised  the 
'  owner  or  owners '  of  literary  property.  This  was  re-enacted 
by  the  Licensing  Act  of   1662,  and  ownership  in   literary 

>  Sobbes'  JForh,  collected  by  Moleeworth,  vol.  iii.,  p.  305. 
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property  has  been  admitted  ever  since.  During  the  last 
century  there  has  been  considerable  moral  progress  in  the 
recognition  of  the  author's  rights.  A  reward  which,  offered 
as  an  act  of  grace,  is  made  terminable  at  pleasure,  or  which 
cannot  be  claimed  by  all  who  fulfil  the  conditions,  is  plainly 
no  adequate  return  for  the  author's  work. 

Looking  at  the  matter  as  it  stands  at  the  present  day,  with- 
out regard  to  the  origin  of  the  right,  the  truth  of  the  following 
proposition  seems  self-evident.  Copyright,  which  defines  the 
right  of  an  author  with  regard  to  his  production,  is  un- 
doubtedly given  to  him  as  a  recompense  for  his  creative 
work ;  this  recompense  is  accorded  by  the  State  as  a  matter 
of  moral  obligation,  and,  therefore,  unless  the  term  reward 
can  be  used  in  a  sense  wide  enough  to  include  a  payment 
which  the  author  can  rightly  demand,  it  is  not  satisfactory 
to  say  that  the  author's  protection  is  merely  a  reward. 
And  even  if  this  were  true,  it  still  would  not  follow  that 
it  was  not  a  right  of  property. 

The  Author's  Work  and  the  Public  Benefit — All  rights 
granted  should  find  their  justification  in  general  utility  to 
society.  The  protection  of  the  community  or  State  should 
be  given  as  a  return  for  this  and  this  only  ;  so  that  in  all 
ages  interested  persons  have  been  anxious  to  show  that  real 
consideration  has  been  required  of  individuals  in  return  for 
rights  and  monopolies  granted  to  them. 

The  adoption  in  England  of  this  principle  of  general  utility 
in  the  case  of  books  was  evident  soon  after  printing  was 
invented  ;  but  the  consideration  required  for  the  privilege  to 
print  appeared  in  many  different  forms,  of  which  some  disap- 
peared with  the  Revolution,  and  others  are  not  recognisable 
at  the  present  day. 

In  the  case  of  printers,  correct  printing  at  a  moderate  price 
was  one  such  consideration,  and  the  issue  of  books  which 
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tended  to  encourage  peaceable  acceptance  of  the  political 
status  qtto  was  another. 

The  author's  work  entitles  him  to  the  same  reward  as  that 
which  was  formerly  granted  to  the  printer,  if  only  from  the 
&ct  that  it  is  equally  for  the  good  of  the  community  at  large. 
This  general  utility  to  mankind  is  the  basis  of  what  has 
been  called  ^the  social  contract'  between  author  and  public. 
If  any  member  of  society  offers  the  product  of  his  intellect 
and  inrention  for  the  benefit  of  the  public,  general  utility 
demands  protection  for  him  in  his  works ;  in  the  case  of  the 
author  this  protection  is  represented  by  copyright.  Having 
recognised  this  general  utility,  the  State  grants  lepal  copyright 
by  statute,  in  place  of  the  moral  right  formerly  acknow- 
ledged only  by  public  opinion. 

To  what  class  of  rights  does  Copyright  belong! — The  legal 
right  thus  given  to  the  author,  like  other  legal  rights,  may 
form  the  subject  of  assignment^  and  devolution ;  and,  since 
not  only  the  rules  of  law  as  to  assignment^  and  devohition, 
but  even  the  code  to  be  applied  according  to  Private  Inter- 
national Law,  may  differ  with  the  kind  of  property  involved, 
it  becomes  necessary  to  consider  in  what  class  of  rights 
copyright  should  be  placed. 

Copyright,  as  we  have  seen,  is  not  an  ordinary  right  of 
property,  since  the  author's  conception  exists  only  in  con- 
templation of  the  mind,  and  finds  no  place  in  the  external 
world  of  material  things.  *  The  author's  right  is  a  mere  right 
unaccompanied  with  the  possession  of  anything  corporeal.*  In 
the  formal  language  of  Jurisprudence  the  rights  which  are 


^  The  Copyright  Act  1842,  sec.  2,  defines  *  assigns '  as  induding  *  every 
penon  in  whom  the  interest  of  an  author  in  copyright  shall  be  vested,  whether 
derived  from  snch  author  before  or  after  the  publication  of  any  book,  and 
whether  acquired  by  sale,  gift,  bequest,  or  by  operation  of  law,  or  otherwise.* 

«  Winianw,  Perumal  Ftoperty,  15th  ed.,  p.  40. 
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opposed  to  rights  of  property  are  designated  'obligations.'^ 
These  are  not  rights  in  or  over  things,  availing  against  any- 
one who  seeks  to  interfere  with  the  free  use  and  disposition 
of  the  OTi-ner,  but  are  rights  to  the  performance  of,  or  the 
abstinence  from,  certain  acts,  on  the  part  of  specific  individ- 
uals. It  will  thus  be  seen  that  copyright  is  not  a  mere 
obligation,  since,  being  enforceable  against  anyone  who 
infringes  it,  it  is  valid  against  the  general  public,  not  simply 
against '  a  person  or  persons  certain  or  determinate.' 

Again  it  has  been  suggested  that  copyright  partakes  of  the 
natiu*e  of  a  monopoly, — that  it  is  a  privilege,  secured  to  a  given 
individual,  enabling  him  to  prohibit  a  certain  class  of  acts  on 
the  part  of  the  public,  for  his  own  benefit.  This  view,  how- 
ever, while  doubtless  accurately  representing  the  author's 
actual  position  in  relation  to  the  public,  involves  the  notion 
that,  in  its  very  origin,  the  author's  right  is  a  mere  artificial 
creation  of  the  State,  i.e.  a  *  reward,'  and  not,  as  we  have 
attempted  to  show,  an  antecedent  right  of  property  deriving 
only  its  legal  protection  from  the  State. 

The  most  reasonable  theory  seems  to  be  the  one  which  was 
indicated  in  Millar  v.  Taylor^  viz.  that  the  right  in  question 
is  indeed  a  right  of  property,  but  one  of  an  anomalous  kind, 
exercised  over  no  definite  object. 

Some  foreign  jurists  have  thought  to  evade  the  difficulty 
by  adding  a  fourth  class  of  *  intellectual  rights '  (including 
patents,  designs,  trademarks,  etc.,  as  well  as  copyright)*  to 
the  division  of  rights  into  real  rights,  personal  rights,  and 
obligations,  which  is  accepted  on  the  Continent.  But  this 
does   not  help   us  much.     If   by  an   '  intellectual  right '  is 


^  Thifi  term,  derived  from  the  Roman  Law,  is  in  carrent  use  on  the  Con- 
tinent, where  the  accepted  division  of  rights  is  into  real  rights,  personal  rights, 
and  obligations.    Its  vogue  in  England  is  mainly  academic. 

'  See  Lyon-Caen,  IMtfrangauet  et  itrangh*49,  p.  169. 
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meant  a  right  over  an  intellectual  subject,  then  copyright 
undoubtedly  belongs  to  this  class.  In  such  case,  however, 
die  division  turns  on  the  physical  nature  of  the  subject  over 
which  the  right  is  exercised,  rather  than  on  the  jural  nature 
of  the  right  itself  :  so  that,  for  the  sake  of  logical  consistency, 
it  is  necessary  to  add  many  other  classes,  such  as  rights  over 
land,  over  furniture,  over  houses,  and  so  on.  This  reduces 
the  principle  to  an  absurdity.^  On  the  other  hand,  if 
'intellectual  rights'  does  not  mean  this,  it  is  not  apparent 
what  it  does  mean, — ^all  rights  are  *  intellectual '  in  the  sense 
that  they  themselves,  as  distinguished  from  their  subjects, 
exist  only  in  contemplation  of  the  intellect. 

In  England,  copyright  has  been  declared  by  statute  to  be 
'personal  property,'*  so  that  it  descends  upon  death  according 
to  the  rules  which  regulate  the  devolution  of  personal  estate. 

Much  learning  has  been  spent  in  discussing  the  question 
into  which  of  the  two  accepted  classes  of  personal  property — 
choses  in  possession^  e.g.  books,  horses,  clothes,  and  choses 
in  action^  e.g.  debts  and  rights  of  action,' — it  should  go.     At 

'  A  French  author,  evidently  well  instructed  in  logic,  in  commenting  on  the 
French  Copyright  Bill  of  1841,  wondered  that  no  one  was  found  to  say :  '  If  we 
make  a  law  on  literary  property,  there  is  no  reason  why  we  should  not  make  a 
special  law  for  every  form  of  property,  so  I  propose  to  you  a  law  on  each  of  the 
following  forms :  property  in  hats,  property  in  peaches,  property  in  peaches  in 
brandy,  property  in  the  green  coat  belong^g  to  M,  Anguis  * — and  so  forth. — 
Dams,  Ih$  Droit  dea  AuUurs  et  des  Artutei,  p.  27. 

'  '  Be  it  enacted  that  all  cop^Tight  shall  be  deemed  personal  property,  and  shall 
be  tranamissible  by  bequest,  or,  in  case  of  intestacy,  shall  bo  subject  to  the  same 
law  of  distribution  as  other  personal  property,  and  in  Scotland  shall  be  deemed 
to  be  penonal  and  moveable  estate.' — The  Copyright  Act,  1842,  sec.  25. 

'  '  Choua  in  poiMeuion  are  moveable  g^oods,  of  which  their  owner  has  actual 
poaseasion  or  enjoyment,  and  whidi  he  can  deliver  over  to  another  upon  a  gift  or 
sale  ;  tangible  things,  as  cattle,  clothes,  furniture,  and  the  like.  .  .  .  The  term 
ehoaes  in  action  appean  to  have  been  applied  to  things,  to  recover  or  realise  which, 
if  wrongfully  withheld,  an  action  must  have  been  brought ;  things,  in  respect  of 
whidi  a  man  had  no  actual  possession  or  enjoyment,  but  a  mere  right  enforce- 
able by  action,  .  .  .  «.y.  money  due  from  another,  the  benefit  of  a  contract,  and 
compensation  for  a  wrong.' — ^Williams,  Personal  Property,  15th  ed.,  p.  27. 
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first  sight  it  would  seem  that  it  cannot  be  a  chose  in  posses^ 
sion^  since  there  is  no  definite  thing  to  be  possessed ;  still, 
looking  to  the  essence  of  the  right,  it  is  clear  that  it  is  a 
right  against  the  general  public  to  prohibit  the  doing  of 
certain  acts  in  respect  of  a  given  intellectual  work.  In  any 
case  it  cannot  be  a  chose  in  action^  since  it  holds  good,  not 
against  a  particular  person,  but  against  the  world  at  large  ; 
and  has  moreover  always  been  assignable,  while  chases  in 
action  were  originally  not  transferable,  and  even  now  can 
only  be  assigned  under  certain  very  definite  restrictions.^ 

It  is  true  that  the  right  is  not  actively  exercised  till  an 
infringement  has  been  committed  ;  still,  to  say  that  the  only 
right  which  exists  is  the  right  of  action  created  by  the 
infringement  is  to  deny  the  possibility  of  infringement  alto- 
gether. If  this  is  the  ground  upon  which  the  theory  that 
copyright  is  a  chose  in  action  is  based,  it  would  be  equally 
reasonable  to  call  a  right  of  property  over  a  piece  of  land  a 
chose  in  action ;  for  here  too  a  right  of  action  lies  against  a 
definite  individual  upon  infringement.  We  must  conclude 
that  copjnright  is  a  personal  thing  *  in  possession.'  In  any 
case  the  question  is  of  little  practical  importance,  since,  for 
many  purposes,  copyright  is  sui  generis^  its  incidents  being 
regulated  by  statute. 

1  For  a  discussion  of  the  whole  question  see  an  article  by  Mr.  Spencer  Brod- 
hurst  in  the  Law  Quarterly  Review  for  January,  1895. 
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SECTION  IV. 

EVOLUTION  OF  THE  LEGAL  EIOHT. 

WITH  SPECIAL  REFERENCE  TO  ENGLAND, 

Printing  and  copjTight — ^Protection  by  royal  privileges — ^Early  privileges 
granted  to  authors — ^The  Stationers'  Company — ^The  Licensing  Act,  1662 
—The  Act  of  Anne,  1709— Progress  since  1709. 

The  moral  right  of  the  author  to  property  in  his  work  has 
already  been  considered.  The  history  of  the  recognition  of 
the  legal  right  by  the  State,  ue.  of  the  conversion  of  the 
moral  right  into  a  legal  right,  will  now  be  briefly  traced.^ 

Printing  and  Copyright — ^The  sole  and  exclusive  right  to 
multiply  copies  was  of  little  value  until  the  introduction  of 
printing.  Yet  copyright  was  a  subject  of  property  in  ancient 
times,  when  the  only  means  of  multiplication  was  copying  by 
hand,  for  we  learn  from  the  Classics  that  Terence  sold  his 
plays — ^presumably  these  were  purchased  for  the  performing 
rights,  as  in  one  case  the  assignment  was  to  an  actor.  Juvenal 
also  tells  of  the  sale  of  a  tragedy,  the  Agave,  from  Statins 
to  the  player  Paris.* 

Again  in  the  Middle  Ages,  long  before  the  invention  of 
printing,'  ^  multiplying  and  increasing  books  by  writing  was  a 
privilege  of  the  University  of  Oxford,  and  all  men  and  trades 
employed  thereon  were  privileged  persons  of  the  University, 
as  it  is  accorded  18  Edward  I.  ^' Coram  ipso  domino  rege  et 
ejus  concilio  ad  Parlamentum.'"* 

1  The  development  of  International  copyright  in  various  oonntries  is  treated 
in  Chap.  iii.  of  this  part. 

*  '  Esnrit,  intactam  Paiidi  nisi  yendit  Agayen.' — Javenal,  Sat.  VIIL  87. 

3  Introduced  into  England  in  1474  by  Cazton.  Some  say  Ck>r8elli8  came  to 
Oxford,  and  issued  a  book  as  early  as  1468 ;  but  the  weight  of  authority  is 
against  this  view. 

*  Letter  from  Dr.  Fell,  the  Bishop  of  Oxford,  to  the  Archbishop  of  Canterbury, 
6th  January  1679,  quoted  in  Ghitch's  CoUectwua  Curimay  vol.  i.,  p.  273. 
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Nevertheless  the  early  history  of  copyright,  in  so  far  as  it 
is  of  real  importance,  is  bound  up  with  the  history  of  printing. 

Protection  by  Boyal  Privileges. — Progress  towards  the 
modem  conception  of  copyright  was  tardy,  and  it  was  not 
until  the  eighteenth  century  that  statutory  copyright  was 
granted  in  any  country.  England  led  the  way  in  1709, 
the  example  being  followed  at  some  distance  of  time  by 
several  States  of  America  and  then  by  France.  But  before 
this  statutory  copyright  protection  was  given  to  authors  at  a 
very  early  date  by  means  of  royal  privileges  or  patents,  this 
being  the  recognised  mode  of  safeguarding  the  interests  of 
the  owner  until  the  time  when  public  opinion  became  so  strong 
as  to  force  statutory  recognition  of  copyright.  The  royal 
prerogative  died  hard;  in  France  up  to  the  year  1789  no  one 
was  allowed  to  print  a  book  without  first  securing  a  privilege, 
while  in  Wurtemberg  protection  was  accorded  in  this  way  as 
recently  as  1836. 

The  consideration  for  these  privileges  was  supposed  to  be 
correct  printing  at  a  reasonable  price  for  the  public  benefit, 
and  the  advantage  to  the  authorities  was  the  restraint  put 
upon  seditious  and  other  objectionable  works.  The  means 
used  to  obtain  the  royal  protection  were  often  corrupt.  Thus 
many  cases  have  been  handed  down  where  money  payments 
were  made  to  Court  favourites  in  return  for  their  good  offices 
in  securing  these  privileges. 

Early  Privileges  Granted  to  Anthers. — In  the  beginning,  how- 
ever, the  printer,  not  the  author,  was  the  direct  recipient  of 
the  privilege;  though,  of  course,  indirectly  the  author  was 
benefited,  since  he  was  at  liberty  to  make  his  own  terms 
with  the  printer  before  letting  him  have  the  manuscript.  It 
was  some  time  before  the  conception  of  copyright  as  a 
printer's  monopoly  developed  into  the  idea  of  it  as  an  author's 
property.     The  first  recorded  privilege  granted  direct  to  the 
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author  was  given  in  1491  by  the  State  of  Venice  to  Peter  of 
Ravenna ;  by  it  the  exclusive  right  to  print  and  sell  his 
Phctiiix  was  assured  to  him.  In  Germany  the  first  privilege 
was  issued  at  Nuremberg  in  1501.  In  England  the  earliest 
privilege  given  to  an  author  of  which  any  account  is  pre- 
served is  a  patent  of  1530,  granted  in  favour  of  ^Maistre 
Jehan  Palsgraue  Angloys  natyf  de  Londres,  et  gradue 
de  Paris/  for  a  book  to  teach  the  French  language,  which 
he  is  said  to  have  'made  with  a  great  and  long  con- 
tinued dyligence,'  and  which,  '  besydes  his  great  labours, 
payns,  and  tyme  there  about  employed,  he  hath  also  at  his 
proper  cost  and  charge  put  in  prynt.'  *  As  a  rule  how- 
ever the  printer  was  the  primary  object  of  protection ;  and 
he  often  received  privileges  in  respect  of  works  which  were 
rightly  in  the  public  domain. 

It  has  been  contended  that  these  privileges,  rarely  given  to 
authors,  revocable  at  the  King's  pleasure,  and  frequently  granted 
only  for  a  few  years  or  for  one  edition,  were  not  strictly  in 
the  nature  of  copyrights.  But  the  powerful  protection  of  the 
King's  prerogative,  as  shown  by  the  patent,  was  of  special 
value  in  days  when  the  legal  remedy  was  slow  and  difficult  to 
obtain  ;  and  the  right  of  the  patentee  falls  well  within  the 
accepted  definition  of  copyright  as  *the  sole  and  exclusive 
liberty  of  printing  or  otherwise  multiplying  copies.' 

The  Stationers'  Company. — Everywhere  the  power  of  the  press 
for  good  and  evil  was  soon  recognised,  and  in  England  the 
Stationers'  Company  was  chartered  by  Philip  and  Mary  in 
1556  for  the  declared  purpose  of  preventing  the  publication 
of  heretical  and  seditious  books. 

For  nearly  two  hundred  years  after  the  introduction  of 
printing,  the  action  of  the  authorities  in  granting  privileges, 
and  in  making  ordinances  in  connection  with  the  multiplica- 
*  Herbert's  Typcgraphieal  Antiquitiety  vol.  i.,  p.  470. 
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tion  of  books,  was  governed  mainly  with  a  view  to  censorship. 
In  France  the  Edict  of  Moulins  in  1566  prohibited  any 
person  from  printing  or  causing  to  be  printed  any  book  or 
treatise  without  the  leave  and  permission  of  the  King  and 
Letters  of  Privilege,  and  in  other  countries  privileges  were 
refused  to  any  book  which,  in  the  opinion  of  the  authorities, 
was  either  heretical  or  seditious  or  obnoxious  to  the  Govern- 
ment for  any  other  reason.  Even  with  all  these  restraints  on 
printing,  however,  the  number  of  books  multiplied  at  this  time 
was  considerable.  In  England,  between  1576  and  1595,  no 
fewer  than  two  thousand  different  books  were  entered  on  the 
register  of  the  Stationers'  Company  as  the  property  of  particular 
persons  ;  and  this  in  spite  of  the  fact  that  the  prohibition  of 
Elizabeth,  issued  in  1559,  against  printing  books  without  a 
licence  was  renewed  from  time  to  time  by  the  Star  Chamber. 

*Till  the  year  1640,  the  Crown  exercised  an  imlimited 
authority  over  the  press ;  which  was  enforced  by  the  summary 
powers  of  search  and  confiscation  and  imprisonment  given  to 
the  Stationers'  Company  all  over  the  realm  and  the  dominions 
thereunto  belonging,  and  by  the  then  supreme  jurisdiction 
of  the  Star  Chamber,  without  the  least  obstruction  from 
Westminster  Hall  or  the  Parliament  in  any  instance.'  ^  And, 
when  in  1640  the  Star  Chamber  was  abolished,  and  *all 
regulations  of  the  press,  and  restraints  of  unlicensed  printing, 
by  proclamations,  decrees  of  the  Star  Chamber,  and  charter 
powers  given  to  the  Stationers'  Company,  were  deemed  to  be 
and  certainly  were  illegal,'^  Hhe  licentiousness  of  the  press 
was  carried  to  the  greatest  height." 

In  1643  it  was  found  that,  in  addition  to  the  mass  of 
libellous  and  licentious  matter  which  had  appeared  since  the 
restraint  was  removed,  divers  persons,  '  contrary  to  former 
orders  and  the  constant  custom  used  among  the  Stationers' 

1  WiUes,  J.,  in  Millar  v.  Taylor,  >  Carte's  LetUtrty  published  1739. 
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Company,  had  taken  liberty  to  print,  vend,  and  publish  the 
most  profitable  vendible  copies  of  books  belonging  to  the 
Company  and  other  Stationers,'^  and  an  ordinance  dealing 
with  the  abuse  was  passed  in  that  year  by  the  two  Houses. 

But  though  right-minded  people  believed  in  '  the  just  retain- 
ing of  each  man  his  several  copy,  which  God  forbid  should  be 
gainsaid,'^  much  indignation  was  felt  against  the  appropriation 
of  '  copies,'  ue.  copyrights,  and  the  monopolisation  of  the 
printing  trade,  by  the  members  of  the  Stationers'  Company. 
In  1644  Milton  published  his  Speech  for  the  Liberty  of 
Unlicensed  Printing.  It  should  be  carefully  noted  that  in 
this  he  does  not  advocate  that  it  should  be  open  for  others  than 
the  author  or  his  assignees  to  print  copyright  works,  but  that 
the  latter  shall  have  complete  control  over  the  printing  of 
their  own  works. 

The  Idc^ismg  Act,  1662. — The  Ordinance  of  1643  was 
followed  by  others  to  the  same  effect  in  1647  and  1649.  The 
Ordinance  of  1647  was  characteristic  of  the  time  ;  it  decreed 
that  aU  books  concerning  sports  should  be  burnt,  and  that  the 
kingly  office  and  House  of  Lords  should  be  abolished. 

The  next  piece  of  legislation  in  England  was  the  Licensing 
Act  of  1662.  Although  introducing  little  that  is  novel,  this 
must  be  regarded  as  a  prominent  landmark  in  the  history 
of  copyright,  for  its  language  plainly  recognises  literary 
property;  the  *  owner'  is  referred  to  again  and  again,  and 
the  words  *  any  book  or  books  the  right  of  printing  whereof 
doth  solely  and  properly  belong  to  any  particular  person  or 
persons,'  expressly  acknowledge  the  conamon-law  right.  The 
author's  claim  is  strengthened,  too,  by  a  clause  in  the  Act 
which  prohibits  the  unauthorised  use  on  copies  of  a  book 
of  the  mark  of   the  person  solely  privileged   to  print  that 

^  SoobeU's  Act9  and  OrdinanceHf  1658  edition,  p.  44. 

*  Milton's  Areopaffitica^ — a  Speech  fm-  the  Liberty  of  Unlieeiued  PHnting, 
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particular  work,  thus  clearly  contemplating  a  right  of  property 
in  the  work.  This  Licensing  Act  was  continued  to  1679,  when, 
owing  to  the  disturbed  state  of  the  country,  it  was  allowed  to 
lapse.  It  was  revived  in  1685  for  seven  years,  and  afterwards 
extended  to  1694. 

The  Act  of  Anne,  1709. — After  the  expiration  of  the 
Licensing  Act  in  1 694,  repeated  attempts  were  made  to  renew  it. 
Although  the  owners  of  copies  had  a  legal  right  to  them  at  com- 
mon law  the  lapse  of  the  statute  left  them  without  adequate 
protection,  and  numerous  petitions  were  presented  by  the  pro- 
prietors praying  that  fresh  enactments  should  be  made  for  secur- 
ing their  property.  They  had  so  long  been  protected  by  penalties 
that  they  considered  an  action  at  law  an  inadequate  remedy. 
Thus  an  application  for  a  Bill,  made  in  1709,  closed  as  follows : 
'  The  liberty  now  set  on  foot  of  breaking  through  this  ancient 
and  reasonable  usage  is  in  no  way  to  be  effectually  restrained 
but  by  an  Act  of  Parliament.  For  by  the  conmion  law  a 
bookseller  can  recover  no  more  costs  than  he  can  prove 
damage ;  but  it  is  impossible  for  him  to  prove  a  tenth,  nay 
perhaps  a  hundredth,  part  of  the  damage  he  suffers,  because  a 
thousand  counterfeit  copies  may  be  dispersed  into  as  many 
different  hands  all  over  the  kingdom,  and  he  may  not  be  able 
to  prove  the  sale  of  ten.  Besides,  the  defendant  is  always  a 
pauper ;  and  so  the  plaintiff  must  lose  his  costs  of  suit.  No 
man  of  substance  has  been  known  to  offend  in  this  particular, 
nor  will  any  ever  appear  in  it.' 

In  1709  the  Act  of  8  Anne,  c.  19  was  passed,  this  being 
the  first  Act  passed  in  any  country  to  grant  protection  to 
authors.     The  first  section  of  the  Act  is  as  follows  : — 

8  Aiuie,  c.  19. — *An  Act  for  tlic  encouragement  of  learning,  by 
vesting  of  the  copies  of  printed  books  in  the  authors  or  purchasers  of  such 
copies,  during  the  times  therein  mentioned. 

*  Wliereas  printers,  booksellers,  and  other  persons  have  of  late  frequently 
taken  the  liberty  of  printing,  reprinting,  and  publishing  books  without  the 


BM.iT.]  EVOLUTION    OF  THE  LEGAL  RIGHT.  33 

consent  of  the  authors  or  proprietors  of  such  books,  to  their  very  great 
detriment,  and  too  o£ten  to  the  ruin  of  them  and  their  families :  for  pre- 
venting therefore  such  practices  for  the  future,  and  for  the  encouragement 
of  learned  men  to  compose  and  write  useful  books,  be  it  enacted  that  from 
and  after  the  tenth  day  of  April,  1710,  the  autlior  of  any  book  or  books 
already  printed,  who  hath  not  transferred  to  any  other  the  copy  or  copies  of 
such  book  or  books,  sliall  have  sole  right  and  liberty  of  printing  such  book 
and  boob  for  the  term  of  one-and-twenty  years,  to  commence  from  the 
said  tenth  day  of  April,  and  no  longer. 

^And  that  the  author  of  any  book  or  books  already  composed,  and 
not  printed  or  pubUshed,  or  that  shall  hereafter  be  composed,  and  his 
assigns,  shall  have  the  sole  liberty  of  printing  and  reprinting  such  book  and 
books  for  the  term  of  fourteen  years,  to  commence  from  the  day  of  the 
first  publishing  the  same,  and  no  longer. 

*  And  that  if  any  other  bookseller,  printer,  or  other  person  whatsoever, 
shall  print,  reprint,  or  import  any  such  book  or  books,  without  the  consent 
of  the  proprietor  first  had  and  obtained  in  writing,  signed  in  the  presence 
of  two  or  more  credible  witnesses ;  or  shall  seU,  publish,  or  expose  to  sale 
any  such  book  or  books,  without  such  consent ;  then  such  offender  shall 
forfeit  such  book  or  books  to  the  proprietor  of  the  copy  thereof,  who  shall 
forthwith  damask  and  make  waste-paper  of  them  ;  and  farther,  that  every 
such  offender  shall  forfeit  one  penny  for  every  sheet  which  shall  be  found 
in  his  custody.' 

This  Act  was  of  an  altogether  different  character  from  the 
old  Licensing  Act  and  Star  Chamber  Decrees.  The  import- 
ance of  the  printing  press  had  before  been  recognised,  but  now 
for  the  first  time  a  plain  acknowledgment  was  made  of  the 
rights  of  authorship.  The  distinction  between  the  abstract 
conception  of  the  author's  work  and  the  tangible  product,  the 
book,  which  was  the  sole  subject  recognised  in  early  times  as 
capable  of  ownership,  was  definitely  made. 

Progress  dnce  1709. — Since  this,  the  only  great  advance  in 
legislation  for  literary  copyright  in  England  was  the  badly- 
drafted  Act  of  1842,  but  statutory  protection  has  been  granted 
to  other  classes  of  intellectual  property,  and  of  recent  years 
great  progress  has  been  made  in  the  recognition  of  interna- 
tional copyright.  The  passing  of  the  Act  of  Anne  however 
settled  the  nature  of  copyright  in  England  and  hall-marked 
the  author's  moral  right  as  a  legal  right. 
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INTERNATIONAL   INFRINGEMENT. 


SECTION    I. 
COPYRIGHT  AS  A  NATIONAL  RIGHT. 

The  fitness  of  an  intellectual  production  as  a  subject  of 
property  and  the  moral  right  of  the  author  to  property  in  his 
work  having  been  established,  copyright  laws  were  made  by 
the  civilised  countries  of  the  world  granting  to  authors  a 
sole  exclusive  right  to  multiply  copies.  But  domestic  laws 
cannot  be  enforced  outside  the  territory^  by  the  State  which 
makes  them,  and  any  compulsory  protection  of  foreign  works 
is  purely  a  matter  of  international  arrangement — generally 
under  condition  of  reciprocity. 

*As  soon  as  a  copy  of  a  book  is  landed  in  any  foreign 
country  all  complaint  of  its  republication  is  in  the  absence  of 
a  treaty  fruitless,  because  no  means  of  redress  exist.  .  .  . 
It  becomes  public  property,  not  because  the  justice  of  the 
case  is  changed  by  the  passage  across  a  sea  or  boundary, 
but   because  there  are   no   means  of  enforcing  the  private 

^  The  old  maxim  of  feudal  times  was :  Leget  non  valent  extra  tetriiifriam. 
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right.'*  So  wrote  Curtis  in  1847,  and  even  at  the  present 
day  temtoriality  generally  regulates  the  protection. 

In  former  times  merchandise  cast  upon  a  foreign  shore  was 
held  to  be  the  lawful  ^  prey  of  the  finder,  and  now,  though  in 
the  case  of  goods  the  law  of  nations  enforces  the  owner*s 
claim,  yet  for  literary  piracy  committed  abroad  the  author 
has  no  remedy  apart  from  international  agreements,  except 
in  a  few  countries  which  treat  foreign  authors  with  unusual 
liberality. 

The  English  Act  of  1842,  though  designed  ^  to  afford  greater 
encouragement  to  the  production  of  literary  works  of  lasting 
benefit  to  the  world,'  was,  like  the  statutes  of  other  countries, 
intended  primarily  not  for  the  protection  of  authors  through- 
out the  world  but  for  the  benefit  of  British  subjects ;  in 
time,  however,  both  at  home  and  abroad,  conmiercial  con- 
siderations and  other  national  interests  caused  the  extension 
of  the  principle  of  protection  to  all  persons  within  the 
jurisdiction  of  the  State,  even  in  cases  where  there  was  no 
direct  allegiance  or  citizenship. 

*  CurtiB,  Law  of  Oopyriffht,  p.  22. 

*  *The  law  of  nations  being  a  body  of  customary  rules  depends  upon  the 
practice  of  nations ;  and  what  has  not  been  practised  cannot  be  affirmed  to  be 
a  part  of  that  law.' — Curtis,  Law  of  Copyright ^  p.  22. 
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SECTION    n. 

THE    ETHICS    OF    UNAUTHORISED    REPRINTING    OF 
FOREIGN    WORKS. 

Though  piracy  at  sea  was  at  one  time  considered  an 
honourable  profession,  general  morality  has  so  far  advanced 
that  at  the  present  time  this  barbaric  practice  is  regarded 
as  criminal.  But  intellectual  property  has  not  yet  been 
acknowledged  as  worthy  to  rank  with  material  goods  in 
respect  of  international  protection,  progress  towards  a  general 
recognition  of  international  copyright  being  much  more  slow 
than  the  advancement  of  domestic  recognition  of  copyright, 
confined  to  the  subjects  of  the  protecting  State. 

In  the  light  of  modern  opinion  the  imauthorised  reprinting 
of  foreign  copyright  works  is  entirely  opposed  to  the  prin- 
ciples of  justice ;  ^  but  it  is  scarcely  fair  to  charge  our 
predecessors  with  dishonesty  of  purpose  in  an  age  when 
a  royal  privilege  was  necessary  to  protect  books  against 
infringement  in  the  author's  own  country,  and  when  the 
reprinting  of  foreign  works  was  not  only  generally  regarded 
as  just  but  even  received  royal  support.  In  the  sixteenth 
century  the  right  to  reprint  foreign  books  in  France  belonged 
to  the  King's  printer ;  and  early  in  the  nineteenth  King 
William  of  Holland  encouraged  the  reprinting  of  foreign 
works  by  subsidising  this  form  of  literary  piracy. 

^  The  anomalouB  attitude  of  the  United  States  of  America  will  be  discuased 
later. 
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Views  like  that  expressed  by  Putter,  a  jurist  of  Augsburg, 
who  in  his  treatise  on  Literary  Property  (1774)  declared 
that,  from  the  ethical  point  of  yiew,  as  little  difference  existed 
between  the  piratical  treatment  of  foreign  authors  and  that  of 
natiyes  as  between  breach  of  faith  committed  against  a  citizen 
and  one  of  which  a  foreigner  was  the  victim,^  were  therefore 
far  in  advance  of  the  time.  The  reprinting  of  foreign  works 
was  for  centuries  regarded  as  an  honourable  business'  and 
engaged  in  by  honest  citizens^  without  any  thought  of  the 
wrong  they  were  committing. 

After  the  doctrine  of  the  royal  monopoly  had  been  broken 
down  in  France,  trade  in  foreign  reprints  was  governed 
almost  entirely  by  ordinary  commercial  rules  of  outlay  and 
return.  The  old  privileges  extended  to  aliens  as  well  as 
to  subjects,  but  the  copyright  law  which  superseded  them 
gave  to  the  native  author  as  such  the  sole  right  to  make 
copies  of  his  work.  Thus  the  foreign  author  was  quite  at 
the  mercy  of  native  booksellers,  who  reprinted  any  foreign 
work  which  they  thought  would  repay  them. 

No  better  proof  of  the  ethics  of  the  time  coidd  be  given 
than  that  furnished  by  a  Commission  of  the  French  Chamber 
of  Peers  appointed  to  examine  a  proposed  new  Copyright 
Bill.  It  was  proposed  to  establish  a  system  of  reciprocal 
protection  between  France  and  England,  but  the  opinion  of 

^  Barras,  Du  Di'oit  det  Autcurt  et  det  Artistes,  p.  181. 

'  In  Belgium  Haumann  and  Company — a  firm  engaged  in  reprinting  foreign 
copyright  works  on  a  large  scale — ^had  a  President  of  the  Court  of  Cassation, 
who  had  heen  ^linister  of  the  Interior,  as  its  Chairman,  and  a  member  of  the 
Senate,  an  Inspector  of  Public  Instruction,  and  several  magistrates  amongst 
its  directors.  The  boards  of  other  companies  were  similarly  composed. — Darras, 
Du  Droit  da  Autrun  et  des  Artiste$y  p.  161. 

'  It  is  narrated  that  when  Li^ge  was  a  centre  of  the  printing  industry  an 
honest  printer  of  that  town  met  the  author  Marmontel,  who  protested  against 
the  theft  of  his  works.  *  Li^  is  a  free  country,'  was  the  reply ;  '  its  inhabitants 
have  Uie  right  to  print  anything  they  think  good ;  that  is  our  trade.' — Barras, 
Dh  Dmt  det  Auteurs  et  det  Artittee^  p.  148. 
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the  Commission  proved  unfavourable.  The  following  is  an 
extract  from  its  report  issued  in  1839  : — 'The  only  English 
books  reprinted  at  Paris,  and  sold  at  a  very  moderate  price 
compared  with  English  editions,  give  buyers  and  French 
booksellers  a  real  advantage.  In  England,  where  the  cost 
of  manufacture  is  greater  than  in  France,  no  French  work 
is  reprinted.  Reciprocity  between  the  two  countries  will 
so  be  most  favourable  to  Great  Britain  ;  and  will  deprive 
us,  without  any  compensation,  of  the  means  of  procuring  at  a 
reasonable  price  English  books  of  which  the  price  is  excessive 
when  it  is  necessary  to  import  them  from  beyond  the  seas.'* 
It  was  on  these  groimds  that  the  Commission  decided  against 
reciprocity.  This  from  a  country  which  since  1793  was 
supposed  to  have  discountenanced  the  unauthorised  reprinting 
of  all  works,  both  domestic  and  foreign,  leaves  no  doubt  as  to 
what  was  the  current  opinion. 

^  Darras,  Du  Droit  det  Juteurt  et  de*  Artigtes,  p.  214. 
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SECTION  ni. 

FORMER  IMPORTANCE  OF  THE  TRADE  IN  FOREIGN 

REPRINTS. 

iDtemational  piracy  formerly  general — ^Enterpriw  shown  in  reiKinting 
of  foreign  works — ^Magnitude  of  the  trade  in  foreign  reprints — Reprisals 
suggested  where  reciprocal  protection  refused. 

Intemational  Piracy  formerly  general — It  is  only  in  very 
recent  times  that  any  attempt  has  been  made  to  secure  inter- 
national protection  for  authors.  Reprints  made  for  sale  in 
the  country  of  production  were  formerly  regarded  as  no 
infringement  of  a  foreign  author's  rights;  and  even  when 
these  spurious  reproductions  were  exported  to  other  countries 
the  author  had  no  means  of  redress.  Holland  and  Germany, 
the  nurseries  of  the  printing  trade,  led  the  way  in  this 
piratical  industry;  and  other  countries  were  not  slow  to 
follow.  Belgium  in*  the  eighteenth  century  has  been  described 
as  *a  yeritable  hotbed  of  Infringement.' 

Certain  conditions  oflfer  special  temptations  to  piracy — thus 
when  two  or  more  nations  speak  the  same  language^  trade  in 
literary  reprints  can  be  most  profitably  carried  on.  In  former 
times  Germany  suffered  from  the  depredations  of  Austria; 
the  Prussian  States  continually  laid  one  another  under  con- 
tribution; Belgium  *  showed  itself  extremely  solicitous  that 
French  ideas  should  be  propagated  in  all  branches  of  learn- 
ing'; and  before  the  Act  of  Union  one  of  the  ways  in  which 
Ireland  asserted  its  independence  of  England  was  by  print- 
ing English  books,  not  only  for  her  own  use,  but  also  for 
exportation. 

*  Musical,  aitistic,  and  dramatic  works  need  little  adaptation  to  soit  a  foreign 
naiket  and  thus  provide  ready  material  for  the  foreign  pirate. 
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Even  to-day  England's  literature  is  to  American  publishers 
a  store  of  wealth  upon  which  many  still  draw  freely,  in  spite 
of  the  so-called  reciprocity  ^  brought  about  by  the  Chace  Act 
of  1891,  while  the  existence  of  a  large  immigrant  population  of 
various  nationahties  in  the  United  States  of  America  makes  it 
possible  to  reproduce  at  a  considerable  profit  imauthorised 
copies  of  the  works  of  several  other  countries. 

Fifty  years  ago  the  reprinting  of  any  foreign  work  de- 
pended almost  entirely  on  its  attractiveness,  the  cost  of  its 
reproduction,  and  the  extent  of  the  market  to  which  it  woidd 
be  likely  to  appeal:  these  matters  being  found  satisfactory, 
little  hesitation  was  felt  on  account  of  the  injury  which  the 
alien  author  might  suffer.  This  applied  especially  to  countries 
where  printing  was  an  important  national  industry. 

Enterprise  shown  in  Seprinting  Foreign  Works. — The  enter- 
prise and  business  ability  shown  by  pirates  was  worthy  of  a 
better  cause.  Agents  were  appointed  in  foreign  countries 
to  obtain  new  works  at  the  earliest  opportunity;  in  1841 
English  books  were  reprinted  at  Paris,  France  being  in 
a  convenient  position  for  securing  its  neighbour's  new 
publications  without  delay.  In  1884  an  American  firm 
sent  special  correspondents  to  England  for  the  purpose  of 
securing  a  new  book  about  to  be  published  by  the  Queen 
immediately  upon  its  appearance;  it  was  cabled  across 
the  Atlantic  ocean  in  twenty-four  hours,  and  was  printed  and 
put  on  sale  within  twelve  hours  of  the  receipt  of  the  last 
words.*  Printers  belonging  to  the  United  States  have  fre- 
quently set  up  the  type  of  English  works  on  the  steamers  from 
Liverpool  to  New  York,  so  that  the  new  books  have  been 


^  The  chief  clause  of  the  Chace  Act — that  in  order  to  gain  American  copyright 
every  work  must  be  set  up  in  tj^po  within  the  States — involves  a  double  expense, 
if  the  work  is  also  to  be  printed  off  in  its  native  country. 

'  Darras,  Du  Droit  de$  Autcura  et  dea  ArtUtet,  p.  143. 
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issued  to  the  American  public  within  a  week  after  their 
appearance  in  England. 

In  addition  to  the  piracy  itself,  the  methods  adopted  to 
further  quick  reproduction  have  not  always  been  above  re- 
proach. Employees  have  been  bribed  to  furnish  proof-sheets,* 
and  stenography  and  telegraphy  have  been  illicitly  pressed 
into  service.  Thus  Ponsard's  Agnh  de  Mdraiiie  was  printed  in 
Belgium  before  it  appeared  in  France,  its  native  country,'  and 
later  on  Zola's  VAssommoir  was  represented  in  Antwerp  before 
the  drama  had  been  printed,  stenography  having  been  employed 
to  commit  the  piece  to  writing  during  its  performance.' 

Great  ingenuity  was  often  displayed  by  the  literary  pirate 
in  the  prosecution  of  his  business.  'Printing  beyond  the  seas' 
of  infringements  intended  for  exportation  into  the  country  of 
origin  used  to  be  a  special  source  of  anxiety,*  and  to  nullify 
its  injurious  effects  measures  were  often  taken  to  cut  off  the 
foreign  reprints  at  ports  and  frontier  towns.  The  vigilance 
of  the  customs  officers  was  however  frequently  evaded  by 
importations  at  imlikely  places.  Thus  in  1837  some  Belgian 
publishers,  by  the  adoption  of  a  circuitous  route  and  by  the 
pretence  of  re-importation,*  for  a  time  defeated  the  efforts  of 


*  The  printer  Richardson  in  1763  told  how,  notwithstanding  the  extraordinary 
precautions  he  had  taken,  some  Irish  printers  contrived  to  get  proof-sheets  from 
some  of  his  servants  as  a  certain  work  was  in  the  press,  and  announced  it  for 
publication  in  Dublin  almost  contemporaneously  with  his  own  London  edition. 
—Lowndes,  Law  of  Copyright^  p.  39. 

'  See  the  Journal  det  Economittet  for  March,  1847. 

*  Danas,  2)«  Droit  des  Auteun  rt  de»  Ai-iitteSy  p,  164.  Cf.  the  English  case 
of  Maeklin  r.  Riehardacn,  Amb.,  695. 

*  That  printing  beyond  the  seas  was  a  matter  of  grave  concern  to  English 
authora  is  ehown  in  Sec.  4  of  this  Chapter. 

^  There  is  a  present  danger  to  English  authors  that  cheap  reprints  authorised 
in  any  paiticnlar  colony  by  special  arrangement  may  be  imported  thence  to 
othexB  in  which  the  book  sells  at  full  price.  In  spite  of  customs  officers  thou- 
sands of  Tauchnits  and  other  English  books  published  abroad  at  a  low  price  find 
their  way  into  England. 
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the  French  authorities  to  prevent  the  importation  of  reprints ; 
and  quite  recently  song  folios  and  other  books  *  lawfully 
printed'  in  America,  but  not  allowed  to  be  imported  into 
England,  have  been  brought  here  by  a  circuitous  route  via 
Antwerp  and  other  European  ports  with  a  view  of  eluding 
detection  at  the  ordinary  ports  of  importation  from  America. 

Magnitade  of  the  Trade  in  foreign  Beprints. — The  extent 
to  which  the  trade  in  foreign  reprints  was  at  one  time  carried 
on  was  enormous.  The  Belgian  pirate  companies  formed  be- 
tween 1834  and  1838  employed  fourteen  million  francs  in  type- 
founding,  printing,  and  paper-making.^  In  1840  the  catalogue 
of  Meline,  a  Belgian  bookseller,  embraced  1290  works,  seven- 
eighths  of  which  were  piracies  of  French  works;  and  two 
other  lists — issued  respectively  by  Haumann  and  Wahlen — 
which  together  made  mention  of  over  1800  books,  exhibited 
quite  the  same  proportion  of  infringements.^ 

SeprisalB  suggested  where  Seciprocal  ProteotioiL  refiued. — 
In  view  of  these  facts,  it  is  scarcely  surprising  to  find  that 
international  differences  have  been  frequent.  These  have 
most  often  been  provoked  by  the  United  States.  In  1836 
a  Committee  of  writers  was  formed  in  England  to  check 
American  piracy ;  it  proposed  to  establish  between  the 
United  States  and  Great  Britain  a  reciprocal  guarantee  for 
intellectual  rights.  It  is  almost  needless  to  say  that  the  project 
came  to  naught.  Deliberate  reprisals  have  been  suggested 
where,  as  in  the  case  of  the  United  States,  the  attacks  have 
been  one-sided.  But  the  principle  which  forms  the  foundation 
of  copyright  law  ought  not  to  be  abandoned  by  one  country 
because  it  has  been  violated  by  another ;  this  was  perceived  by 
the  English  Copyright  Commission  of  1876,  which  in  response 
to  complaints  on  the  part  of  English  authors  against  American 

^  Darrafi,  Du  Droit  des  Auteun  et  des  At-tisUSj  p.  150.  '  Ibid,,  p.  166. 
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piracy  gave  it  as  its  opinion  that  reprisals  in  the  matter  of 
literary  plunder  were  illegitimate. 

The  feeling  of  resentment  against  the  conduct  of  the 
United  States  of  America  is  not  confined  to  England.  In 
1878  4' Association  pour  la  Reforme  et  la  Codification  du 
Droit  des  Gens,'  in  a  congress  held  at  Frankfort,  passed  a 
resolution  to  the  eflFect  that  the  Commission  upon  the  Inter- 
national Code  of  New  York  should  report  to  its  Government 
the  progress  made  by  other  countries  in  the  direction  of 
international  equality  in  matters  of  literary  Copyright,  and 
should  use  its  influence  to  bring  about  the  insertion  in  treaties 
with  foreign  powers  of  a  clause  by  the  terms  of  which  each 
contracting  State  should  be  bound  to  grant  to  authors  belong- 
ing to  the  other  the  rights  assured  by  it  to  its  own  subjects. 
Four  years  later  the  International  Literary  Congress  of 
Kome,  1882,  lodged  a  protest  against  the  absence  of  inter- 
national protection  in  the  United  States,  *  which  is  not  com- 
patible with  the  sentiments  of  honour  and  of  dignity  of  a  great 
free  country.'^ 

1  Bairas,  Du  Jhroit  des  AtOeurs  et  des  Artistes j  pp.  164,  165. 
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SECTION  IV. 

EARLY  PIRACY  OF  ENGLISH  WORKS. 

Irish  and  Dutch  piracies — French  and  Belgian  piracies — German  piracies 
— American  piracies — ^Piracies  in  other  countries. 

Every  nation  with  a  literature  of  any  value  has  at  some 
time  or  other  suffered  from  literary  piracy  on  the  part 
of  foreign  publishers ;  and,  although  such  piracies  were  till 
recently  internationally  lawful,  a  feeling  of  resentment  has 
invariably  been  the  result. 

Down  to  the  middle  of  the  eighteenth  century  England 
suffered  greatly  from  the  importation  of  unauthorised  copies 
of  its  best  works  printed  beyond  the  seas,  and  later  on,  when 
this  had  been  restrained,  the  export  of  authorised  editions 
to  foreign  countries  suffered  from  the  competition  of  cheap 
foreign  reprints.  In  1537  Grafton,  one  of  the  King's  printers, 
petitioned  Lord  Cromwell  to  obtain  protection  for  him  against 
the  reprinting  by  Dutchmen  of  copies  of  Matthew^s  Bible^ 
which  work  he  had  published.  This,  he  pleaded,  had  been 
brought  out  with  great  study  and  laboiu*,  and  at  an  expense 
amounting  to  over  £500 ;  while  others  had  printed  it  again  at 
less  than  half  the  charges  in  ^  a  lesser  letter  to  the  entent  that 
they  maye  sell  their  lytle  books  better  chepe '  {i,e.  cheaper) 
than  the  original  copies. 

That  this  was  not  a  solitary  case  the  frequent  decrees  and 
ordinances  against  unlawful  reprinting,  which  were  issued  suc- 
cessively in   1556,  1585,  1623,  1637,  1641,  1643,  1647,  and 
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1649  proved.  Then  came  the  Licensing  Act  of  1662  which 
contained  clauses  forbidding  the  introduction  of  books 
printed  abroad,  but  neither  this  nor  the  Act  of  Anne^  in  1709, 
which  imposed  a  penalty  of  '  one  penny  per  sheet  and  the 
forfeiture  of  the  book,'  succeeded  in  suppressing  the  objection- 
able traffic. 

Indeed  in  1735  foreign  reproduction  of  English  popular 
works  was  so  systematic,  and  so  damaging  to  the  sale  of  the 
originals,  that  application  was  made  to  Parliament  for  more 
efficacious  legislation.  ^  A  committee  being  appointed,  pirated 
editions,  printed  abroad,  of  no  fewer  than  twenty-nine  different 
English  authors  were  placed  before  them.''  On  the  recom- 
mendation of  this  committee  a  Bill  was  introduced  into  Par- 
liament which  after  much  alteration  and  curtailment  finally 
became  the  Act  of  1739.'  The  Act  consisted  of  only  two 
clauses,  one  of  which  forbade  the  importation  from  abroad 
of  any  book  first  printed  in  England  within  twenty  years  on 
penalty  of  forfeiture  of  books,  £5,  and  double  the  value  of 
each  copy  so  imported  or  knowingly  sold,' 

Iridi  and  Dutch  Piracies, — ^Though  importations  into  England 
from  Ireland  and  Holland,  which  had  been  the  principal 
offenders,  were  checked  by  this  Act,  booksellers  of  these 
countries  still  continued  to  print  and  sell  outside  England. 
We  are  told  that  in  1753  the  *  scramble  of  the  Irish  book- 
sellers '  as  to  ^ who  should  first  entitle  himself^  to  the  reprint- 
ing of  a  new  English  book '  was  stiU  keen  ;  and  ^  happy  was  he 

1  Nothing  in  this  Act  wu  to  extend  to  prohibit  the  importing  or  selling  any 
books  in  Greek,  Latin,  or  any  other  foreign  language,  printed  be^^ond  the  seas. — 
Sec.  7. 

'  12  George  U.  c.  36,  re-enacted  by  27  George  ii.  c.  18,  33  George  ii.  c.  16, 
and  29  George  iii.  c.  56.  Later  Acts  checking  importation  are  41  George  iii. 
c  107,  5  and  6  Vict.  c.  45,  39  and  40  Vict.  c.  36  (Customs  Consolidation  Act, 
1876),  52  and  53  Vict.  c.  42  (Revenue  Act,  1889). 

'  Lowndes,  Law  of  Coptfright^  pp.  37,  39. 

*  That  is  by  the  *  courtesy  of  the  trade '  in  Ireland.    Cp.  Part  ii. ,  Chap.  i. ,  sec.  6. 
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who  could  get  his  agent  in  England  to  send  him  a  copy  of  a 
supposed  saleable  piece  as  soon  as  it  was  printed  and  ready  to 
be  published.'^ 

French  and  Belgian  Piracies. — It  is  significant  of  the  ex- 
tent of  the  advance  in  the  international  protection  of  copyright 
made  in  recent  years  that  such  a  country  as  France  should, 
little  more  than  half  a  century  ago,  have  considered  that  the 
interests  of  its  trade  and  of  its  general  public  furnished 
sufficient  reason  for  permitting  international  pillage.  ^  English 
books  reprinted  at  Paris  and  sold  at  a  very  moderate  price 
compared  with  English  editions  give  buyers  and  French  book- 
sellers a  real  advantage,'  is  the  statement  of  the  French 
Commission  of  1839.  Books  manufactured  in  England,  it 
adds,  are  very  dear  on  account  of  the  price  of  laboiu: ;  the 
author's  right  to  remimeration  being  altogether  ignored. 
Since  1852,  however,  except  for  a  few  books  imported  before 
the  Decree  of  that  year  was  held  to  prohibit  the  importation 
as  well  as  the  manufactiure  of  unauthorised  reprints  of  foreign 
works,  English  authors  have  had  no  ground  of  complaint 
against  France. 

Oerman  Piracies. — In  respect  of  the  piracy  of  foreign  works 
Germany  was  no  better  than  its  neighbours.  Indeed  in  the 
first  half  of  the  nineteenth  century  Leipzig,  like  Brussels,  was 
to  the  front  in  the  work  of  international  infringement :  and 
until  recently  an  active  trade  in  editions  of  the  most  attractive 
English  works  has  been  carried  on  by  German  publishers  with- 
out any  payment  to  authors,  though  some  houses  such  as  Tauch- 
nitz  have  made  a  practice  of  securing  the  consent  of  the  latter.* 

American  Piracies. — Much  has  already  been  said  with  regard 
to  the  conduct  of  the  publishers  of  the  United  States.    A  bare 

1  Statement  made  by  Richardfion,  the  printer  of  Sir  Charles  Grandificm,  in  1753, 
cited  by  Lowndes,  Law  of  Copyright^  p.  39. 
*  See  Part  ii.,  Chap,  i.,  sec.  6,  Courtuy  Copyright. 
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list  of  the  titles  of  the  English  books  which  have  been 
appropriated  by  them  would  occupy  many  pages,  for,  with 
many  who  do  a  cheap  trade,  piracy  is  the  rule  rather  than  the 
exception.  Whatever  will  sell  is  taken  without  any  thought 
of  the  English  author,  who  is  thus  deprived  of  the  profits 
which  he  might  reasonably  expect  from  the  sale  of  his  work 
among  the  millions  in  the  States.  In  order  that  an  English 
work  may  appeal  to  the  American  public  it  is  not  of  course 
necessary  that  it  should  be  translated  ;  and  cheap  reprints  of 
English  books  are  turned  out  daily  with  no  expense  on  account 
of  authorship.  The  competition  amongst  the  booksellers  is 
keen,  and  ^  cut  prices '  are  so  low  as  to  render  the  sale  of 
authorised  imported  copies  at  a  fair  price  impossible.^ 

The  state  of  affairs  in  the  publishing  trade  on  the  one  hand, 
and  the  steady  advance  towards  the  recognition  of  inter- 
national copyright  which  is  becoming  apparent  amongst 
the  educated  classes  on  the  other,  alike  tend  to  bring  about 
the  improvement  of  the  present  inequitable  state  of  affairs  ; 
and  many  economic  considerations  of  a  reactionary  nature 
strengthen  this  tendency.  Any  substantial  amelioration  must 
proceed  from  internal  progress  in  thought  :  little  can  be 
expected  from  the  pressure  of  external  interest,  for  America's 
capacity  for  self-support,  due  mainly  to  its  geographical 
position,  gives  it  the  power  in  many  matters  to  dictate  its  own 
terms,  a  circumstance  of  which,  when  entering  into  diplomatic 
arrangements,  it  has  frequently  taken  full  advantage. 

Piracies  in  other  Coimtries. — England  also  suffers  from  the 
depredations  of  several  minor  States  with  which  it  has  hitherto 
made  no  copyright  treaties.  A  striking  example  of  this  is 
the  extensive  infringement  of  Sir  Arthur  Sullivan's  music 
which  is  carried   on  at  the  present  time  by  the  Argentine 

^  The  price  of  imported  works  is  enhanced  by  the  25  per  cent,  ad  vahretn  duty 
which  the  United  States  of  America  levies  on  English  books. 
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Republic,  In  this  case  however  England  has  the  remedy  at 
hand.  It  has  only  to  become  a  party  to  the  Montevideo 
Convention,  which  has  been  signed  by  the  Argentine  Republic, 
in  order  to  obtain  copyright  protection  in  that  country  for 
English  subjects.  Amongst  the  countries  of  Europe,  France, 
Italy,  and  Spain  have  already  signified  their  adhesion  to 
the  Montevideo  Convention. 
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SECTION    V. 

EARLY  PIRACY  OF  FRENCH  WORKS, 

Datch  and  Belgian  piracies — German  piracies — Spanish  and  American 
piracies. 

France,  like  England,  has  suffered  greatly  from  inter- 
national pillage  :  in  close  proximity  to  the  centres  of  the 
printing  industry,  it  has  struggled  with  even  less  success  to 
keep  out  foreign  reprints  from  its  confines.  Gifted  as  France 
is  with  a  brilliant  and  versatile  literature,  it  is  small  wonder 
that,  before  the  modem  development  of  international  copy- 
right, its  most  famous  authors  were  freely  laid  under  contri- 
bution by  bordering  States. 

French  booksellers,  in  a  Memoir  of  1764  to  M.  de  Sartines, 
stated  that  they  regarded  the  issue  of  cheap  foreign  reprints 
with  apprehension.  As  Darras  says,  the  sight  of  Swiss  copies 
of  Comeille's  works  sold  at  six  sous  (threepence),  in  competi- 
tion with  the  authorised  edition  at  ten  times  the  price,  created 
quite  an  ^economic  disturbance.'  Occasional  attempts  were 
made  by  the  victims  to  export  their  goods  to  foreign  markets 
and  there  undersell  the  piratical  editions,  but  it  was  difficult  to 
carry  out  this  operation  successfully.  The  situation  was  such 
that  French  publishers  had  often  to  supply  copies  of  French 
works  at  a  low  price  to  foreign  houses  in  order  to  prevent  the 
latter  carrying  out  a  threat  to  reprint  them  on  their  own 
account.  Authors  had  to  complain  not  only  of  money  losses, 
but  also  of  the  mutilation  of  their  works  at  the  hands  of 
foreign  printers.^ 

'  The  following  passage  from  the  pre&ce  of  Airie  et  TJ^yette^  by  Crebillon, 
dated  March  1707,  aptly  iUustiates  this :    *  For  nearly  three  years  I  steadfastly 

£ 
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Datch  and  Belgian  Piracies. — In  Corneille's  time  Switzerland, 
Avignon,  and  Holland  were  the  countries^  which  pirated 
French  works  most  freely.*  The  injury  inflicted  by  these 
countries  however  was  small  compared  with  the  subsequent 
appropriations  of  Belgium.  '  Full  of  solicitude  for  the  propa- 
gation of  French  ideas,'  says  Darras,  *  she  speculated  on  every 
French  name  renowned  in  Europe,  on  the  authority  of  our 
jurists,  our  physicians,  and  our  savants^  on  the  happy  verve  of 
our  historical  school,  on  the  versatility  of  our  literary  taste, 
and  above  all  on  the  charms  of  a  language  exact  and  graceful.' 
The  Belgians  not  only  carried  on  their  trade  unblushingly,' 
but,  holding  that  they  had  a  right  to  print  all  that  was  good, 
even  boasted  of  their  share  in  the  promotion  and  dis- 
semination of  Uterature. 

The  temporary  annexation  of  Holland  and  Belgium  which 
took  place  during  the  French  Kevolutionary  Wars  produced 
but  little  good  effect.  When  the  independence  of  the  Low 
Countries  had  been  restored.  King  William  of  Holland 
directly   countenanced   the    trade    in    foreign    reprints,   and 

withheld  my  Atreej  and  I  would  neyer  have  yielded  had  I  not  seen  it  printed  in 
Holland  with  so  many  faults  that  my  paternal  feelings  were  moved.  I  could 
not  in  pity  see  it  thus  mutilated ;  printers'  faults  added  to  those  of  the  author ; 
too  much  by  half !  At  the  same  time  I  decided  to  publish  my  Eleetrey  to  save  it 
from  a  similar  fate.' — Darras,  Bu  Droit  des  Auteurs  et  des  Artistes y  p.  146. 

^  See  Darras,  Du  Droit  des  Auteurs  et  des  Artistes,  p.  140. 

'  From  a  letter  of  Voltaire  addressed  to  the  King  of  Prussia  in  1760  we  learn 
that  the  Dutch  printers  had  become  so  independent  that  one  of  them  refused  to 
return  a  MS.  of  V Anti-Machiavely  a  work  composed  by  the  King  of  Prussia. 
The  King,  having  changed  his  opinions,  wished  to  withdraw  the  work,  and 
delegated  Voltaire  to  approach  the  printer  with  a  view  of  preventing  its 
publication ;  but  the  attempt  was  unsuccessful. — Dtunns,  Dtt  Droit  des  Auteurs 
et  des  Artistes,  p.  147. 

'  Reference  haa  already  been  made  to  the  bookseller  of  Li^ge  who  intro- 
duced himself  to  Marmontel  as  a  publisher  of  his  works,  telling  him  with  pride 
that  his  Belisaire  had  reached  a  third  edition,  and  his  Contes  Moraux  a  fourth. 
After  Belgium  had  been  merged  in  the  Low  Countries  by  the  Congress  of  Vienna, 
Chateaubriand,  when  passing  through  Brussels,  was  presented  by  a  publisher 
with  the  first  copies  of  a  reprinted  edition  of  his  own  Atala  and  Rmi  ! 
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even  went  so  far  as  to  assist  it  financially.  Nor  were 
Belgian^  booksellers  slow  to  take  advantage  of  their  newly 
found  freedom  from  the  French  dictation.  Copyright  works 
were  multiplied  by  thousands.  All  sorts  of  works  were 
reproduced ;  indeed,  it  is  said  that  at  this  time,  when  the 
censorship  in  France  was  strict,  the  Paris  police  index  of 
prohibited  books  greatly  resembled  the  current  catal<^ues 
of  the  Brussels  bookshops. 

After  Belgiimi  had  been  declared  independent  of  Holland, 
the  friendly  intervention  of  France  in  bringing  this  about 
was,  according  to  French  writers,  repaid  by  continued  attacks 
on  the  literatm*e  of  her  subjects.  Between  1834  and  1838,^ 
millions  of  francs  were  sunk  in  the  Belgian  piratical  trade, 
and  the  resultant  output  was  enormous. 

The  Cessation  of  Belgian  Infringements. — The  state  of  affairs 
was  so  serious  that  in  1836  a  Commission  was  appointed  by 
the  French  Government  to  consider  the  best  means  of  check- 
ing the  reproduction  of  French  works  abroad ;  in  its  report, 
presented  in  the  following  year,  the  formation  of  treaties 
was  strongly  advocated,  and  certain  other  measures  proposed 
which  were  eventually  embodied  in  the  laws  of  1841  and 
1842.  In  1840  preliminary  negotiations  for  copyright 
treaties  were  entered  into  with  both  Belgium  and  Holland, 
but,  although  a  commercial  treaty  of  that  year  with  the 
latter  country  definitely  contemplated  the  establishment  of 
international  relations,  it  was  not  until  1855  that  Holland 
signed  a  treaty  granting  protection  to  French  works. 

After  1842  the  Belgian  trade  in  infringing  reprints  sensibly 
decreased,  owing  in  some  measure  to  the  stringency  of  the 
new  French  laws,  which  made  importation  into  France  much 

i  <  fians  doate,  k  cette  6poque,  il  6tait  vrai  de  dire  de  ce  pays  qu'il  6tait  moiti^ 
Bnge,  moiti^  b^ouin.' — Darras,  Du  Droit  des  Auteun  et  des  Artistes,  p.  160. 
*  '  The  Datch  were  protectors,  the  Belgians  aMassins,'  says  Balzac  in  1836. 
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more  difficult.  Still  this  did  not  go  to  the  root  of  the  trouble. 
Legislation  on  the  part  of  Belgium  itself  was  necessary  ;  and 
this  was  secured  under  a  commercial  treaty  of  1852  between 
France  and  Belgiimi,  whereby  considerable  conmiercial  benefits 
were  assured  to  the  Belgians  in  return  for  a  sacrifice  of  the 
profits  they  had  so  long  derived  from  international  pillage. 

OermaiL  Firacies. — Although  the  German  booksellers  could 
not  find  so  ready  a  market  for  reprints  of  French  works 
as  their  fellow  tradesmen  of  Holland  and  Belgium,  they 
yet  showed  great  enterprise.  At  the  beginning  of  the 
nineteenth  century  the  fairs  of  Leipzig*  were  noted  for  the 
sale  of  reprints  of  foreign  works,  and  traffic  in  them  was 
also  extensively  carried  on  in  many  other  towns  of  Germany, 
Austria,  Wiirtemberg,  and  Baden. 

In  more  recent  times,  if  we  are  to  believe  M.  Tissot  in 
his  Journey  to  the  Annexed  Countries^  the  business  of  in- 
fringement was  carried  on  in  the  most  unscrupulous  manner. 
Just  as  in  the  United  States  many  a  *  Select  Library  of 
English  Literature'  now  exists,  so  in  Germany  Bibliothhqties 
Choisies^  of  French  literature  were  formerly  to  be  found.  At 
Biefeld,  under  the  title  of  the  Thddtre  Franqais^  all  the 
popular  pieces  of  France  were  reprinted. 

Spanish  and  American  Piracies. — Though  the  international 
copyright  policy  of  Spain  is  liberal  enough,  that  country  does 

*  To  appreciate  the  value  of  the  treaty  of  1856  between  France  and  Saxony  it 
is  necessary  to  remember  that,  in  the  palmy  days  of  infringement,  Leipzig  was, 
next  to  Brussels,  the  centre  of  the  trade.  The  Saxon  publishers  distinguished 
their  victims  only  by  the  merit  of  their  works. — Journal  des  Eeonwnistes,  vol. 
xlviii.jp.  116. 

'  See  Darras,  Du  Droit  des  Autcurs  et  des  Artistes,  p.  160. 

'  One  contained  reprints  of  the  best  French  copjTight  works  brazenly 
ornamented  on  the  last  x>age  with  a  crest  surrounded  by  the  words  Contrefa^i 
interdite  (* Infringement  forbidden'),  while  on  the  title  page  Paris  was  given 
as  the  place  of  publication.  Another  piratical  collection,  entitled  France 
Litterairey  carried  the  fidelity  of  the  reprint  to  the  extent  of  copying  a  vignette 
of  the  MaisoH  Didot,  the  institute  from  which  the  original  copies  were  issued. 
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not  exercise  sufficient  supervision  to  assure  an  efficient  pro- 
tection to  foreign  authors.  Alphonse  Daudet^s  Sapho^  and 
VEvangiliste  are  quoted  by  Darras  as  notable  works  that  have 
suffered  from  this  laxity. 

France,  like  England  and  Germany,  has  reason  to  com- 
plain of  the  attitude  of  the  United  States  of  America  towards 
the  international  protection  of  copyright,  but  not  nearly  to 
the  same  extent,  since  in  the  United  States  the  number  of 
French-speaking  inhabitants  is  small. 


'  The  pirate  of  Sapho  actually  fabricated  a  letter  in  praise  of  his  translation, 
purporting  to  come  from  Daudet  himself. 
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SECTION  VI. 

EARLY  PIRACY  OF  GERMAN  WORKS, 

Value  of  German  intellectual  works — Inter-State  and  Austrian  piracies 
— American  piracies. 

Value  of  Oerman  Intellectiial  Works. — The  magnitude  of 
Germany's  depredations  on  English  and  French  works  must 
not  exclude  attention  to  the  fact  that  other  nations  still 
continue  to  pillage  German  literature  to  an  enormous  extent. 

These  latter  appropriations  may  not  be  always  flagrant,  and 
the  decision  whether  they  are  plagiarisms  or  piracies  may 
often  hang  in  the  balance,  but  their  net  value  is  none  the  less 
substantial.  The  laborious  research  that  German  scholars 
bring  to  bear  in 'every  branch  of  learning,  and  the  skilled 
investigations  that  their  academic  system  promotes,  produce  a 
wealth  of  information  which  offers  a  peculiar  temptation  to 
journalists  and  bookwriters  of  other  countries.  In  many 
countries  publishers  of  text-books  could  tell  of  author's  copy 
sent  to  them  with  German  double  commas  for  quotation 
marks  and  with  other  undoubted  signs  of  Teutonic  extraction, 
while  the  work  of  journalists,  statisticians,  and  historians 
often  shows  on  its  face  that  it  is  derived  from  German 
sources.  Baedeker  is  of  German  origin,  though  many  of  the 
Tauchnitz  novels  so  familiar  to  the  English  are  not. 

Inter-State  and  Austrian  Piracies. — Up  to  1837  the  piratical 
trade  in  works  first  issued  in  the  Germanic  States  was  mainly 
internecine  :  each  State  carried  on  its  industry  unrestrained 
by  any  respect  for  the  literary  property  of  the  others. 

At  the  beginning  of  the  nineteenth  century,  Austria  was 
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to  Germany  in  respect  of  piracy  what  Belgium  was  to 
France  before  1852  and  what  America  is  to  England  at  the 
present  day  ;  in  each  case  the  identity  of  language  enhancing 
the  temptation  to  steal.  Not  only  were  the  reprints  used  in 
Austria  itself,  but  a  regular  trade  in  them  was  carried  on 
with  other  countries.*  The  takings  of  Austria  were  so  sub- 
stantial that  in  1815  the  German  publishers  presented  an 
urgent  memoir  on  the  matter  to  the  Congress  at  Vienna. 
The  Austrians  replied  to  this  in  a  manner  which  left  no  doubt 
as  to  their  view  of  the  situation.  ^  A  publisher/  they  said, 
'  buys  of  the  author,  for  the  price  agreed  on,  merely  the  copy  of 
the  manuscript  and  not  the  right  of  publication.  This  right  is 
granted  to  him  by  his  government  for  his  own  territory  :  that 
government  has  no  power  to  grant  the  said  right  for  foreign 
States.  The  subject  of  a  foreign  State  buys  a  copy  of  the 
printed  edition  with  a  view  of  reprinting  it  if  his  government 
permits.' 

American  Piracies. — ^Among  present-day  infringements  of 
German  works  those  carried  on  by  the  United  States  of 
America  are  particularly  notorious.  Germany,  like  every 
other  country  whose  literature  is  valuable,  is  freely  preyed 
upon  by  the  Republic.  In  view  of  the  large  Teutonic 
immigrant  population  there  is  obviously  a  wide-spread 
demand  for  German  books  in  the  United  States.  If  any 
evidence  of  this  were  required  the  facts  brought  out  in  the 
celebrated  American  case  of  Stowe  v.  Thomas  (1853)  would 
provide  it ;  in  addition  to  the  authorised  German  translation 
of  Mrs.  Beecher  Stowe's  famous  Uncle  TorrCs  Cabin,  an  un- 
authorised one  had  been  made  in  the  same  language. 

According   to  an  article*  in  the  Deutsche  Rundschau  of 

1  lieber's  Politieal  Ethics,  p.  125. 

*  Der  JkuUehe-Amerikanisehe  Bwhhatidely  by  M.  Fried.  Kapp.— See  I)ana8,  Du 
Jhwt  det  Auteun  it  det  Artistes,  p.  162, 
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January,  1878,  though  the  American  papers  were  full  of 
German  tales  and  articles  of  every  kind,  the  reprinting  in 
book  form  of  German  works  in  the  States  was  at  that  time 
on  the  decline.  It  is  doubtful  how  far  this  holds  good  at 
present,  but  in  any  case  the  contemporary  author  is  not  much 
benefited,  since  as  a  rule  it  is  copies  of  the  old  classics  that 
are  now  imported  from  Germany  instead  of  being  reprinted 
in  America,  the  American  output  of  modem  German  works 
probably  remaining  the  same.^ 

In  1892  Germany  concluded  a  treaty  with  the  United 
States  of  America,  but  since  this,  like  England's  arrangement 
with  the  same  country,  is  dependent  on  the  American  Act 
of  1891  with  its  protective  manufacturing  clause,  it  is 
questionable  whether  German  authors  derive  much  advantage 
from  it.* 

'  Dams,  J)h  Droit  des  Auteurt  et  des  Artistety  p.  162. 
*  See  Part  V.,  Additional  Section. 


CHAPTER    III. 


NATIONAL  PROGRESS  TOWARDS  PROTECTION 
OF  FOREIGN  WORKS. 


From  the  foregoing  outline  of  the  history  of  literary  piracy 
it  will  be  gathered  that  the  tolerance  formerly  conceded  to 
international  infringement  has  been  gradually  withdrawn. 
This  process  has  been  carried  out  in  greater  or  less  degree 
throughout  every  civilised  State  of  the  world.  It  has  been 
greatly  facilitated  of  recent  years  by  improved  methods  of 
communication,  which  have  led  to  a  comparative  uniformity  of 
opinion  throughout  all  countries  interested  in  literature. 

In  each  State  where  the  principle  of  protection  for  foreign 
works  has  been  established  the  history  of  its  recognition  has 
been  much  the  same.  At  first  the  liberty  to  reproduce  all 
work  w^as  made  dependent  on  privileges,  granted  sometimes  to 
authors  but  more  frequently  to  booksellers.  These  privileges 
were  given  for  old  as  well  as  for  new  books,  and  were  occa- 
sionally bestowed  on  foreigners  for  the  purpose  of  attracting 
valuable  works  to  the  country.  Next  the  State  gave  pro- 
tection to  copyright  by  positive  legislation.  This  was  at  first 
confined  to  the  subjects  of  the  protecting  State  or  to  works 
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published  within  the  territory.  Afterwards  it  was  extended, 
under  yarious  conditions,  largely  through  the  influence  of 
treaties,  to  aliens  and  foreign  works.  And  in  1862  France 
set  an  example  to  the  world  by  completely  assimilating  the 
rights  of  foreigners  to  those  of  its  own  subjects.  Belgium 
and  Luxemburg  have  more  recently  followed  its  lead.  Apart 
from  these  domestic  statutes,  the  Berne  Convention  has  now 
established  a  substantial  uniformity  amongst  the  principal 
nations  of  the  world  in  their  treatment  of  foreign  works. 
How  much  further  the  assimilation  and  imification  of  the 
domestic  laws  of  the  different  coimtries  can  be  carried  with 
advantage  will  be  the  subject  of  discussion  in  a  later  chapter. 

The  development  of  the  recognition  of  foreign  copyright 
in  each  of  the  important  countries  of  the  world  will  now  be 
treated. 
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SECTION  I. 
PB0GBE88   OF  PROTECTION  IN  GREAT  BRITAIN. 

Talfourd's  Bill — ^The  International  Copyright  Acts — ^Treaties. 

Great  Britain  was,  in  virtue  of  her  Copyright  Act  of 
1709,  8  Anne,  c.  19,  the  first  great  nation  to  legislate  for 
the  rights  of  authors,  but  for  more  than  a  century  the  domestic 
protection  established  by  this  Act  was  not  extended  to  foreign 
works,  though  the  protection  of  the  works  of  foreign  authors, 
if  first  published  in  the  United  Kingdom,  was  by  many 
beUeved  to  be  part  of  our  common  law  from  the  beginning.^ 

Talfourd's  BilL — Thus  Sergeant  Talfourd,  in  introducing 
his  Copyright  Bill  of  1837,  said  :  'There  is  only  one  other 
consideration  to  which  I  will  advert  as  connected  with  this 
subject — the  expedience  and  justice  of  acknowledging  the 
rights  of  foreigners  to  copyright  in  this  country  and  of 
claiming  it  from  them  for  oiu^elves  in  return.  If  at  this  time 
it  were  clear  that  our  law  afforded  no  protection  to  foreigners 
first  publishing  in  other  countries,  there  would  be  great 
difficulty  in  dealing  with  this  question  for  ourselves,  and  we 
might  feel  bound  to  leave  it  to  negotiation  to  give  and  to 
obtain  reciprocal  benefits.  But  if  a  recent  decision  on  the 
subject  of  musical  copyright*  is  to  be  regarded  as  correct,  the 

*  It  will  be  remembered  that,  although  the  Act  of  Anne  waa  passed  in  1709, 
an  independent  oopyiight  in  perpetuity  under  the  Ck>mmon  Law  was  BuccesBfully 
claimed  for  British  snbjects  up  to  the  case  of  Danaldstm  r.  Bfekett  in  1774. 

'  Le.  the  decision  in  D^Almaine  v,  Booteff,  1835. 
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principle  of  international  copyright  is  already  acknowledged 
here,  and  there  is  little  for  us  to  do  in  order  that  we  may  be 
enabled  to  claim  its  recognition  from  foreign  States.  It  has 
been  decided  .  .  .  that  the  assignee  of  foreign  copyright, 
deriving  title  from  the  author  abroad  to  publish  in  this  coimtry, 
and  creating  that  right  within  a  reasonable  time,  may  claim 
the  protection  of  our  courts  against  any  infringement  of  his 
copy.  If  this  is  law  ...  we  shall  make  no  sacrifice  in  so 
declaring  it,  and  in  setting  an  example  which  France,  Prussia, 
America,  and  Germany  are  prepared  to  follow.  Let  us 
do  justice  to  our  law  and  to  ourselves.'  ^  The  protection 
referred  to  rested  upon  the  judgment  of  Lord  Abinger  in 
D^Almaine  v.  Boosey  (1835).  In  that  ca«e  it  was  rided  that 
an  assignee  of  the  work  of  an  alien  could  gain  copyright  if 
the  work  were  first  published  in  the  United  Kingdom.  But 
this  does  not  go  very  far,  as  the  assignment  to  an  English 
publisher  is  a  requirement  which  detracts  greatly  from  the 
value  of  international  recognition. 

The  International  Copyright  Acts. — The  International  Copy- 
right Acts  of  1838  and  1844,  however,  put  matters  on  a  more 
satisfactory  footing.  The  Act  of  1844  (7  and  8  Vict.  c.  12) 
enabled  Her  Majesty  by  Order  in  Council  to  direct  that  authors 
of  works  first  published  in  foreign  countries  should  have  copy- 
right therein  within  Her  Majesty's  dominions  ;  such  Orders  in 
Council  to  have  no  effect  unless  they  stated  that  reciprocity  was 
granted  for  British  publications.  Authors  of  works  published  in 
foreign  countries  were  not  to  be  entitled  to  copyright  except 
under  this  Act.     It  cited  the  International  Copyright  Act, 

^  Talfourd  *8  Spetfehe%^  pp.  26,  27.  In  order  to  guard  against  any  misapprehension 
of  Sergeant  Talfourd's  meaning  it  may  be  necessary  to  emphasise  the  fact  that 
the  copyright  in  question  in  B^Ahnaine  v.  Boosey  was  assigned  before  publication, 
and  that  the  work  was  first  published  in  this  coimti-y — protection  in  such  a  case 
is  obviously  \ery  different  from  international  protection  as  we  now  under- 
stand it. 
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1838,  which  it  repealed,  the  Copyright  Amendment  Act,  1842 
— which  was  to  apply  to  books  to  which  the  Order  related, 
except  so  far  as  excluded  by  the  Order — and  the  Acts 
relating  to  performing  right,  engravings,  and  sculptures ; 
deliyery  of  copies  at  the  British  Museum  and  other  libraries 
was  not  exacted,  the  one  copy  required  to  be  delivered  at 
Stationers'  Hall  under  the  Act  being  transmitted  to  the 
British  Museum  by  the  officer  of  the  Stationers'  Company. 
Nothing  in  the  Act  was  to  be  construed  to  prevent  the 
publication  of  any  translation  of  a  foreign  work,  or  of  any 
foreign  article  of  political  discussion. 

Pursuant  to  this  Statute  of  1844,  Orders  in  Council  were 
promulgated,  with  the  object  of  carrying  out  no  fewer  than 
sixteen  treaties.  These  were  with  France,  Belgium,  Spain, 
Italy,  and  a  nmnber  of  separate  Germanic  States,  including 
Prussia. 

In  1852  an  Act  was  passed  to  ^extend  and  explain  the 
International  Copyright  Act  and  to  carry  into  effect  a 
Convention  with  France  on  the  subject  of  copyright.'  Under 
this  statute,  translations  were  expressly  protected  but  adapta- 
tions of  plays  for  the  English  stage  were  not  to  be  prevented, 
and  it  was  provided  that  aU  articles  in  newspapers  relating 
to  politics  and  other  contributions  might  be  republished  or 
translated  freely,  unless  the  author  conspicuously  notified  his 
mtention  to  reserve  his  rights  in  them.  A  clause  was  made 
to  reduce  in  favour  of  France  the  duty  payable  on  books  and 
engravings  imported  into  England,  with  the  further  proviso 
that  if  any  reduction  were  made  to  other  coimtries,  it  should 
be  extended  to  France. 

In  1875  came  'an  Act  to  amend  the  law  relating  to 
international  copyright '  by  which  authors  of  foreign  coimtries 
named  in  Orders  in  Council  issued  under  the  Act  could, 
if  the  Order  so  directed,  prevent  the  representation  in  British 
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dominions  of  any  unauthorised  translation  of  a  dramatic  piece 
for  the  period  named  in  the  Order  in  Council,  which  period 
was  not  to  exceed  five  years. 

The  International  Copyright  Act,  1886. — The  most  important 
step  in  English  copyright  legislation  made  since  the  passing 
of  the  great  Literary  Copyright  Act  of  1842  was  un- 
doubtedly the  International  Copyright  Act,  1886.  This 
Act  was  passed  to  enable  Her  Majesty  to  accede  to  the  Berne 
Convention,  which  had  been  finally  settled  by  a  great 
international  conference  in  that  year,  and  to  issue  Orders  in 
Council  granting  protection  to  foreign  works.  The  Convention 
established  an  International  Union  ^  for  the  protection  of  the 
rights  of  authors  over  their  literary  and  artistic  works '  between 
nine  States,  including  nearly  all  the  great  countries  of  Europe. 
It  is  provided  that  authors  of  any  of  the  countries  of  the  Union 
shall  enjoy  in  the  other  countries  the  same  rights  as  natives. 
The  Berne  Convention  and  the  International  Act  of  1886, 
which  still  remains  in  force,  are  fully  considered  in  Parts  III. 
and  IV.  of  this  work. 

Treaties. — Great  Britain  has  now  a  treaty  with  Austria- 
Hungary  (1893),  and  an  arrangement  with  the  United  States 
of  America  (1891),  taking  efiect  under  the  Act  of  Congress, 
1891.  It  is  also  a  party  to  the  Berne  Convention,  though 
not  to  that  of  Montevideo. 
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SECTION  n. 

PROGRESS  OF  PROTECTION  IN  FRANCE. 

It  was  not  until  1793  that  France  replaced  the  old  system 
of  privileges  by  an  express  statutory  enactment,  which  pro- 
tected the  works  of  foreigners,  if  published  in  France,  in 
addition  to  those  of  subjects.  In  1836  a  Commission  was 
appointed  ^to  consider  the  best  means  of  checking  foreign 
infringements';  the  Belgian  piracies  at  that  time  being  par- 
ticularly injurious  to  French  authors.  This  Commission  was 
in  favour  of  the  principle  of  reciprocity ;  but  the  subsequent 
Commission,  appointed  in  1839  by  the  French  Chamber  of 
Peers,  regarded  such  a  principle  as  disadvantageous  when 
applied  to  some  coimtries,  such  as  England,  and  so  no  imme- 
diate progress  was  made.  In  1841  unconditional  recognition 
was  suggested  in  the  Chamber  of  Deputies,  but  was  dismissed 
as  impracticable.  Learned  societies  and  men  of  letters  however 
continued  their  efforts  to  bring  about  a  reform  in  the  law,  and 
in  1852  a  most  liberal  decree  was  issued  which  gave  more  than 
reciprocity :  it  fully  recognised  the  rights  of  foreign  authors  by 
placing  them  on  the  same  footing  as  those  of  subjects,  giving 
protection  to  aliens  even  for  works  published  in  foreign 
countries. 

Treaties. — Reciprocity,  however,  though  not  made  a  con- 
dition of  protection,  was  not  despised  in  practice.  From  1852 
to  1857  France  entered  into  twenty  treaties  with  foreign 
countries,  and  even  since   1886  others   have   been   effected. 
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Among  the  countries  with  which  treaties  relating  to  Copy- 
right now  obtain  are:  Holland  (1855  and  1860);  Portugal 
(1866);  Austria-Hungary  (1866,  1881,  and  1884);  Spain 
(1880);  Germany  (1883);  Sweden  (1884)^  Italy  (1884). 
France  is  a  party  to  both  the  Berne  and  Montevideo 
Conventions. 

*  A  Commercial  treaty  of  1881  with  Norway  and  Sweden  also  contains  pro- 
visions relating  to  copyright. 
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SECTION  in. 

PBOOBESS    OF    PBOTEGTION    IN    GERMANY, 
AUSTRIA,    AND    HUNGARY. 

Copyright  progress  in  Germany — Establishment  of  Inter-State  protection 
—The  modem  Copyright  Code — ^Treaties — Copyright  progress  in  Austria — 
The  Act  of  1895— Treaties— Copyright  progress  in  Hmigary — ^The  Hun- 
garian Act  of  1884. 

Copyright   Progress    in   Germany. 

Ertabliflhment  of  Inter-State  FrotectioiL. — In  Germany  the 
history  of  the  recognition  of  copyright  is  particularly^  inter- 
esting, the  method  by  which  the  various  constituent  States 
have  arrived  at  a  common  Copyright  Code  being  typical  of 
the  general  development  of  international  copyright. 

At  the  beginning  of  the  nineteenth  century  inter-State 
relations  existed  amongst  the  various  Germanic  countries  in 
many  different  forms.  Uppn  the  formation  of  the  Con- 
federation in  1815,  by  Art.  18  of  the  Constituent  Code 
the  German  Diet  recognised^  the  necessity  for  copyright 
legislation ;  but,  owing  to  the  diversities  between  the  various 
copyright  laws  in  force  and  the  difficidty  found  in  reconciling 
the  views  of  so  large  a  munber  of  States,  a  federal  code  of 
copyright  was  then  out  of  the  question. 

Hence  no  substantial  advance  was  marked  until  1827,  when 
the  King  of  Prussia  issued  an  Order  setting  forth  that,  as  no 
satisfactory  residt  had  been  accomplished  by  the  resolution  of 
the  Diet,  negotiations  should  be  opened  up  by  Prussia  with 
those  States  in  which   the   infringement  of  copyright  was 

^  Again  in  1820  by  Art.  65  of  the  Act  of  that  year. 
F 
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prohibited,  so  as  to  bring  about  provisionally  the  abolition  of 
all  distinctions  between  natives  and  foreigners  in  the  contracting 
States.  As  a  consequence  of  this,  in  1827,  1828,  and  1829 
some  thirty  States  signed  treaties  with  Prussia,  thus  clearing  the 
way  for  the  important  Federal  Act  of  1832,  which  adopted 
the  terms  of  the  Prussian  Order  of  1827.  Henceforth  each  of 
the  States  which  then  composed  the  Germanic  Confederation  ^ 
was  bound  to  respect  the  rights  of  authors  belonging  to  the 
other  States  in  the  same  manner  as  it  did  those  of  its  own. 

The  reciprocity  thus  established  was  a  great  step  forward, 
but  even  then,  owing  to  the  diflference  in  the  laws  of  the  various 
States,  inter-State  protection  was  far  from  complete.  Where 
copyright  was  not  accorded  to  natives,  obviously  alien  authors 
received  no  protection  ;  again  it  might  happen  that  protection 
was  altogether  dependent  on  privileges.  The  latter  condition 
of  things  obtained  in  Wurtemburg;  but  even  there  by  1835 
opinion  had  so  far  advanced  that  the  booksellers  addressed 
a  circidar  to  the  German  newspapers  requesting  them  to  re- 
fuse the  announcement  of  any  piratical  work.  In  1835  these 
anomalies  were  removed  by  a  federal  law  which  gave  six  years' 
provisional  protection  to  authors,  and  in  the  following  year 
this  term  was  increased  to  ten  years,  with  a  promise  that  it 
should  be  extended  before  1842. 

The  Modem  Copyright  (Jode. — In  1870  a  comprehensive  code 
was  promulgated  for  the  new  German  Empire.  Its  protection 
extended  to  the  works  of  German  authors,  wherever  published, 
but  not  to  the  works  of  aliens,  unless  first  published  in 
Germany  by  German  publishing  houses.  This,  however,  has  now 
in  great  part  been  superseded  by  a  recent  Act  of  1901  which 
does  protect  the  literary,  musical,  and  dramatic  works  of  aliens, 
imposing  only  the  condition  of  first  publication  in  the  Empire. 

'  Of  these,  twenty-five  were  oonatituent  members  of  the  famous  Zollverein 
or  OnstomB  Union. 
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Ireatiefl. — Germany  has  treaties  with  Belgium  (1883), 
France  (1883),  Italy  (1884),  the  United  States  of  America 
(1892),  and  Austria-Himgary  (1899).  It  is  also  a  member 
of  the  Berne  Convention. 

Copyright  Progress  in  Austria. 

The  Act  of  1895. — In  1836  Austria  extended  to  all  coun- 
tries under  its  rule  the  Ordinances  made  by  the  German  Diet 
in  1832  and  1835,  which  protected  all  works  printed  in  States 
of  the  Confederation;  and  again  in  1846  it  adopted  the 
extensions  made  by  the  Diet  in  1841  and  1846.  Indeed  up 
to  the  passing  of  the  German  law  of  1870  the  copyright 
legislation  of  Austria  was  boimd  up  with  that  of  Germany. 

Some  new  legislation  was  however  long  desired,  and  when 
Hungary  led  the  way  in  1884  it  was  expected  that  the  sister 
State  would  soon  follow  its  example.  No  comprehensive  law, 
however,  was  passed  till  1895,^  when  the  period  of  protection 
was  enlarged  to  a  term  consisting  of  the  life  of  the  author 
plus  thirty  years;  this  applies  to  the  works  of  Austrians 
published  abroad,  and,  under  condition  of  reciprocity,  to  the 
works  of  foreign  authors  published  in  the  German  Empire, 
though  in  this  case  the  period  of  protection  is  limited  by  the 
term  of  the  country  of  origin. 

Treaties. — For  all  other  works  protection  is  regulated  by 
treaties.  Austria's  treaty  of  1887  with  Hungary  is  still  in 
force,  and  Austria-Hungary  as  one  State  has  treaties  with 
France  (1866,*  1881,  and  1884),  Italy  (1890),  Great  Britain 
(1893),  and  Germany  (1899). 

^  The  1846  law  gave  only  ten  years*  protection  in  performing  rights  after  the 
author's  death.  An  extension  of  the  duration  of  rights  had  already  been  con- 
templated, and  the  approaching  expiration  of  the  copyright  period  in  Wagner's 
woib  bronght  about  the  proyisional  Act  of  1893,  giving  a  twelve  years'  period 
in  pofonning  rights. 

*  This  treaty  was  at  this  date  concluded  with  Austria  alone,  but  was  declared 
applicable  to  Hungary  in  1879. 


68         ADVANCE  IN  INTERNATIONAL  PROTECTION  [Chap.  iii. 

Progress  in  Hungary. 

The  Hungarian  Act  of  1884  by  Sec.  79  applies  to  the  works 
of  Hungarian  citizens  even  when  they  have  been  first  pub- 
lished in  a  foreign  country,  but  does  not  apply  to  the  works 
of  foreign  authors  generally.  The  works  of  foreigners  who 
have  lived  continuously  in  Hungary  for  at  least  two  years  and 
paid  taxes  there  without  interruption  and  also  all  works  which 
have  first  appeared  with  native  publishers  nevertheless  enjoy 
the  protection  provided  by  the  law. 
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SECTION    IV. 
PB0GBE88   OF  PROTECTION  IN  ITALY. 

After  the  political  unification  of  Italy  (1861)  the  first 
general  law  of  copyright  was  promulgated  at  Florence,  then 
the  seat  of  Government,  in  1865.  This  law  was  extended 
successively  to  Venice  and  the  Papal  States.  Before 
this  the  various  States  of  which  the  Kingdom  of  Italy 
DOW  forms  the  embodiment  had  each  a  separate  law.^ 
After  1865,  with  the  exception  of  a  law  in  1875  relating 
exclusively  to  dramatic  works,  no  legislation  took  place 
until  1882,  when  an  Act  was  passed  authorising  the 
codification  of  the  two  laws  of  1865  and  1875  with  some 
modification  of  their  substance. 

International  copyright  is  now  regulated  by  Sec.  44  of  this 
Act,  which  runs  (§  1)  :  *  The  present  law  is  applicable  to  the 
authors  of  works  pubUshed  in  any  foreign  country  with  which 
no  special  treaty  now  exists,  provided  that  in  the  country 
in  question  laws  exist  which  recognise  for  the  benefit  of 
authors  rights  more  or  less  extended,  and  these  laws  are 
applicable  by  reciprocity  to  works  published  in  Italy.'  If 
reciprocity  is  held  out  by  a  foreign  State  to  other  States 
on  condition  that  the  latter  assure  te  the  authors  of  works 
published  in  its  territory  the  same  privileges  and  guarantees 
as  those  recognised  by  its  own  laws,  the  Government 
of  the  King  is  authorised  te  grant  both  by  a  royal 
decree  under  condition  of    reciprocity,   provided  that  these 

^  Lambardy  and  Yenu^  however  came  under  the  Austrian  Copyright  Law 
of  1846. 


70  ADVANCE  IN  INTERNATIONAL  PROTECTION        [Chap.  Ui. 

privileges  and  guarantees  are  temporary  {i.e.  limited  to  a  term) 
and  do  not  differ  essentially  from  those  recognised  by  the 
Italian  law. 

If  the  law  of  the  foreign  coimtry  in  question  prescribes 
deposit  of  copies  of  the  work  or  declaration  of  particulars 
at  the  time  of  publication,  it  is  sufficient,  in  order  to  render 
the  right  of  the  author  effective  in  Italy,  that  proof  should 
be  given  that  the  one  or  the  other  has  been  carried  out 
conformably  to  that  law.  In  the  alternative  case  '  the  deposit 
or  the  declaration  prescribed  by  the  present  law  may  be 
made  either  in  Italy  or  before  Italian  consuls  abroad.' 

Treaties. — Italy  has  treaties  with  Spain  (1880),  Germany 
(1884),  France  (1884),  Austria-Hungary  (1890),  and  Nor- 
way and  Sweden  (1894).  An  'Exchange  of  Notes'  with 
the  United  States  of  America  took  place  in  1892.  Italy  is  a 
party  to  the  Berne  Convention. 
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SECTION    V. 
PB0GBE88   OF  FBOTEGTION  IN  SPAIN. 

Copyright  in  Spain  now  rests  upon  a  law  of  1879,  supple- 
mented by  Tarious  articles  of  the  Penal  and  Civil  Codes. 
Sec.  50  of  the  law  of  1879  reads  thus  :  'The  citizens  of  the 
States  whose  legislation  recognises  for  Spaniards  the  right  of 
intellectual  property,  as  provided  for  in  the  present  law,  shall 
enjoy  in  Spain  the  rights  accorded  by  the  said  law,  without  the 
necessity  of  a  treaty  and  without  having  recourse  to  diplo- 
matic intervention,  by  means  of  an  ordinary  action  brought 
before  a  competent  judge.'  Art.  51,  after  providing  for  the 
denunciation  of  several  treaties  already  existing,  announces 
that  as  many  new  treaties  as  possible  shall  be  entered  into 
upon  the  following  bases  :  (1)  complete  reciprocity  between 
the  contracting  parties  ;  (2)  mutual  treatment  on  the  footing 
of  'the  most  favoured  nation ' ;  (3)  every  author  establishing 
his  right  in  one  of  the  two  contracting  countries  to  be  protected 
in  the  other  without  fresh  formalities ;  (4)  printing,  sale,  impor- 
tation, and  exportation  of  works  in  the  languages  or  dialects 
of  the  one  country  to  be  forbidden  in  the  other,  imless  made 
^th  the  authorisation  of  the  proprietor  of  the  original  work. 

Treaties. — Spain  has  treaties  with  Belgium  (1880),  France 
(1880),  Italy  (1880),  and  Portugal  (1880).  With  the 
United  States  of  America  it  has  carried  out  an  *  Exchange 
of  Notes'  (1895);  the  copyright  relations  of  the  two 
countries  are  also  regulated  by  Art.  10  of  the  Treaty 
of  Peace  of  1898.  Spain  is  also  a  member  of  the  Berne 
Convention. 
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SECTION    VI. 
PB00BE8S    OF   PBOTECTION  IN   BELGIUM. 

Belgium,  which  in  the  first  half  of  the  nineteenth  century 
had  been  the  greatest  of  literary  pirates  against  the  French, 
was  the  first  country  to  follow  the  French  law  of  1852  in 
freely  extending  copyright  protection  to  aliens.  This  was 
done  in  1886,  previous  to  which  year  Belgium  had  no 
statutory  legislation  on  international  copyright.  Since  1852, 
however,  when  a  commercial  treaty  was  made  with  France 
containing  provisions  for  the  international  protection  of  the 
works  of  authors  of  the  two  countries,  numerous  treaties 
had  been  entered  into  which  recognised  the  rights  of 
foreign  authors :  indeed  the  spirit  displayed  was  so  very 
liberal  that  by  these  treaties  authors  were  placed  in  a  better 
position  than  subjects. 

The  law  of  1886  gives  to  foreigners  the  same  rights  as 
natives^  without  any  condition  of  reciprocity  ;  and  enlarges 
the  term  of  translating  right  to  a  period  equal  to  that 
obtaining  for  the  original  work. 

^  The  Government  Bill  employed  the  expression  proprieU  litteraire  et  artisti^ue, 
but  the  law  as  passed  uses  the  term  droit  d'^auteur  ('  the  author's  right ').  M.  de 
Borchgrave  in  his  report  to  the  Chamher  of  Representatives  dilates  upon  the 
nature  of  the  'author's  right.'  He  refutes  the  theory  that  this  right  is  a 
privilege  created  by  positive  law ;  but  while  admitting  that,  like  property,  it  is 
a  natural  right,  he  seeks  to  demonstrate  that  it  is  not  a  right  of  property.  He  is 
of  opinion  that  it  belongs  to  a  new  class  of  rights  called  *  intellectual  rights ' 
(including  the  rights  of  patentees,  authors,  artists,  and  inventors  of  designs  or 
industrial  models). — (Lyon-Caen,  Lois  frmtfaises  et  etrangeres^  p.  169.)  This 
theory  was  first  developed  by  a  Belgian  lawyer,  Edmond  Picard,  in  an  article 
appearing  under  the  title  'Dee  droits  intellectuels  I,  ajouter  comme  quatri^e 
terme  &  la  division  classique  en  droits  personnels,  reels,  et  d'obligation.' — 
{Pandeetes  Belget,  Vol.  ii..  Introduction,  p.  26.) 
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&ea<i6& — ^Belgium  has  now  treaties  with  Holland  (1858), 

(me    with   Portugal    (1866),   one   with   Spain    (1880),   and 

one   with    Germany    (1883).      The   benefits  of  the    United 

States   Act    of     1891    have   also    been   extended   to   it    by 

Proc/amation.      Al.    former  treaty  of    1881  with  France  was 

denounced  in  1891  on  account  of  objections  to  French  tariffs; 

and  the  only  treaty   now  subsisting  between  the  two  countries 

is  the  Berne  Convention,  to  which  both  are  parties. 
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SECTION  VII. 

PB0GBE88  OF  PBOTEOTION  IN  SWITZERLAND, 

Up  to  1856  there  was  no  mutual  recognition  of  copyright 
among  the  Swiss  cantons,  and  even  when  federal  legislation  was 
attempted  the  various  governments  were  not  unanimous.  The 
federal  law  of  1883,  which  came  into  force  in  1884  for  the  whole 
of  Switzerland,  superseded  the  separate  laws  of  the  cantons 
and  the  partial  attempts  at  federal  legislation.  Under  this 
law,  authors  domiciled  in  Switzerland,  as  well  as  subjects,  are 
protected,  whatever  the  country  of  origin  of  their  works; 
while  foreign  authors,  domiciled  abroad,  gain  copyright  only 
for  works  first  published  in  Switzerland.  Apart  from  these 
provisions,  foreign  works  are  protected  if  the  country  of  origin 
accords  copyright  to  Swiss  works- 
Treaties. — Switzerland  entered  into  a  Convention  with 
France  in  1882  which  was  to  hold  good  until  February  1st, 
1892  ;  it  was,  however,  denounced  in  1891.  A  commercial 
treaty  of  1896  with  Japan  deals  with  the  subject  of  copyright. 
In  1891  Switzerland  gave  to  the  United  States  of  America 
the  assurance  necessary  to  secure  the  advantages  of  the 
Chace  Act.     Switzerland  is  a  party  to  the  Berne  Convention. 
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SECTION  vm. 

PROGRESS  OF  PROTECTION  IN  VARIOUS  OTHER 
COUNTRIES. 

Copyright  progress  in  Denmark — ^Treaties — Copyright  Protection  in 
Greece — Copyright  progress  in  Norway  and  Sweden — ^Treaties — Unsatis- 
factory position  of  Russia — Copyright  progress  in  the  United  States — 
The  Chace  Act,  1891 — ^International  arrangements. 

Copyright  Progress  in  Denmark. 

Amongst  the  minor  States,  Denmark,  in  virtue  of  its  claim 
that  of  all  nations  it  was  the  first  to  protect  the  rights  of 
foreigners,  demands  the  first  consideration.  Since  the  passing 
of  its  domestic  law  of  1741  foreign  copyright  has  in  practice 
enjoyed  recognition,  but  no  express  legislation  on  the  subject 
was  carried  out  until  1828,  when  an  Order  of  Frederick  II. 
of  Denmark  was  issued,  which  recited  that  *  infringement  of 
foreign  Uterary  works  has  never  been  tolerated  in  this  country,' 
and  stated  that  its  provisions  were  generally  applicable  to  all 
infringing  literary  works  of  which  the  pubUcation  was  for- 
bidden in  Denmark,  particularly  those  which  belonged  to 
the  subjects  of  other  States  in  which  Danish  works  enjoyed 
reciprocal  protection.  It  went  on  to  forbid  infringements  of 
writings,  the  copyright  in  which  belonged  to  aliens,  under  a 
penalty  therein  provided,  on  condition  that  in  the  countries  to 
which  the  aliens  in  question  belonged  infringements  of  those  of 
Danish  subjects  were  reciprocally  forbidden.^  Denmark  has 
recently  enacted  a  new  Copyright  Code  (19th  December, 
1902)  with  the  object  of  clearing  the  way  for  adhesion  to  the 

^  Danas,  Dm  Droit  des  AtUeurs  et  des  Artigtet,  p.  191. 


76  ADVANCE  IN  INTERNATIONAL  PROTECTION       [Cliap.  iii. 

Berne  Convention.     The  law  of  Denmark  provides  for  the 
establishment  of  diplomatic  reciprocity  by  royal  Ordinance, 

Treaties, — Royal  Ordinances  have  been  issued  in  favour  of 
France  (1858  and  1866)  and  Norway  and  Sweden  (1879), 
while  the  assurance  required  by  the  Chace  Act  has  been  given 
to  the  United  States  of  America  (1893);  and  in  1903 
Denmark  accepted  the  Berne  Convention. 

Copyright  Protection  ix  Greece. 

Greece  has  no  copyright  law  except  that  contained  in  the 
Penal  Code  of  1833.  Art.  432  of  this  provides  for  a  period 
of  fifteen  years'  protection  of  the  works  of  art  and  intellect, 
such  period  being  capable  of  extension  by  the  grant  of  a 
special  privilege.  And  Art.  433  adds  :  '  The  provisions  of 
the  preceding  article  are  further  applicable  :  (1)  in  favour 
of  foreigners,  even  when  they  have  not  obtained  a  privilege  in 
Greece,  but  only  when  the  State  to  which  the  stranger  belongs 
accords  the  same  protection  to  Greek  subjects ;  (2)  to  all 
other  inventions,  works,  or  products  of  science  and  art,  in  so 
far  as  they  are  protected  by  special  privileges  granted  in 
Greece  against  all  injurious  imitation.' 

Copyright  Progress  in  Norway  and  Sweden. 

The  present  law  of  Norway,  which  was  promulgated  in 
1893,  is  mainly  a  codification  of  two  Acts  of  1876  and  1877. 
Most  of  the  changes  effected  in  the  latter  were  carried  out 
in  order  to  remove  the  obstacles  which  had  previously  stood 
in  the  way  of  adhesion  to  the  Berne  Convention.  The  law 
of  Norway  adopts  the  principle  of  diplomatic  reciprocity  and 
protects  its  subjects  whatever  the  country  of  origin  of  their 
work. 
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Treaties. — Norway  has  copyright  relations  with  Sweden 
under  Royal  Ordinances  o£  1877  and  188L  Norway  and 
Sweden,  acting  jointly  as  one  State,  have  entered  into  arrange- 
ments with  Denmark  and  Italy  in  1879  and  1884  respectively. 
A  commercial  treaty  concluded  with  France  in  1881  also 
contained  an  article  dealing  with  copyright.  This  treaty  was 
to  expire  in  1892  ;  but  in  January  of  that  year  was  extended 
by  a  further  agreement.  Norway  adhered  to  the  Berne  Con- 
vention in  April  1896,  but  refused  to  accept  the  alterations 
effected  by  the  Additional  Act  of  Paris  in  May,  1896,  on  the 
ground  that  in  certain  respects  these  were  inconsistent  with 
its  domestic  law  ;  the  chief  divergency  being  in  the  matter  of 
translating  right.  Norway  by  its  Act  of  1893,  which  gave  an 
absolute  translating  term  of  ten  years,^  had  brought  its 
domestic  law  into  line  with  the  Convention  of  1886,  but 
was  not  prepared  for  the  further  extension  of  the  international 
term  which  was  carried  out  by  the  Act  of  Paris. 

Sweden. — The  domestic  law  of  Sweden,  which  country  has 
recently  joined  the  International  Union,  is  substantially  the 
same  as  that  of  Norway. 

Unsatisfactory  Position  of  Bussia. 

Of  Russia  Darras  says:  ^If  its  law  is  consulted  it  seems 
to  protect  foreigners  to  a  certain  extent,  but  if  the 
reality  of  the  facts  alone  is  taken  into  consideration  its 
place  is  marked  side  by  side  with  the  United  States 
and  Turkey.'  Italy  in  1865  and  Prussia  in  1869  made 
overtures  to  Russia  for  copyright  treaties,  but  both  without 
effect.  Russia  absolutely  refuses  to  enter  into  copyright 
treaties.     Two  formerly  existed,  one  with  Belgium  and  the 

'  Or  a  period  equal  to  that  of  the  copyright  in  the  original  work  on  condition 
of  translating  within  one  year. 


78         ADVANCE  IN  INTERNATIONAL  PROTECTION         [Chap.  iii. 

other  with  France,  but  the  *  Bulletin  o£  the  Laws  o£  the 
Empire '  announced  their  abrogation  two  years  before  the  time 
arranged  for  their  expiration. 


Copyright  Progress  in  the  United  States. 

The  United  States  was  the  first  of  the  great  countries  of  the 
world  to  follow  in  the  wake  of  Great  Britain  with  a  Copyright 
Act,  and  for  nearly  a  century  it  has  had  under  consideration  the 
question  of  international  copyright  recognition.  Nevertheless 
the  present  attitude  of  this  coimtry  is  extremely  unfair  towards 
foreign  authors,  though  an  educated  section  of  the  people  have 
long  advocated  a  change.  In  1837  a  Committee^  of  the  Senate 
took  up  the  matter ;  their  Report  stated  '  That  authors  and 
inventors  have  according  to  the  practice  among  civilised  nations 
a  property  in  the  respective  productions  of  their  genius  is 
incontestable ;  and  that  this  property  shoidd  be  protected  as 
effectually  as  any  other  property  is  by  law,  follows  as  a  legiti- 
mate consequence.'  .  .  .  'It  being  established  that  literary 
property  is  entitled  to  legal  protection,  it  results  that  this  pro- 
tection ought  to  be  afforded  wherever  the  property  is  situated.'  * 

Much  was  said  and  written  in  the  few  years  before  the 
passing  in    1891    of   an  Act   providing  for    a   measure   of 

*  This  Committee  waa  composed  of  Clay,  Webster,  Buchanan,  Ptesion,  and 
Ewing. 

2  'A  British  merchant  brings  or  transmits  to  the  United  States  a  bale  of 
merchandise  and  the  moment  it  comes  within  the  jurisdiction  of  our  laws  they 
throw  around  it  effectual  security.  But  if  the  work  of  a  British  author  is 
brought  to  the  United  States,  it  may  be  appropriated  by  any  resident  there  and 
republished  without  any  compensation  whatever  being  made  to  the  author.  We 
should  be  all  shocked  if  the  law  tolerated  the  least  invasion  of  the  rights  of 
property  in  the  case  of  the  merchandise,  whilst  those  which  justly  belong  to  the 
works  of  authors  are  exposed  to  daily  violation  without  the  possibility  of  their 
invoking  the  aid  of  the  laws.'— Report  of  the  Senate  Committee,  1837,  quoted  in 
Putnam,  The  Quettim  of  Copyright,  p.  106. 
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intematioDal  protection.  Ex-President  Cleveland  strongly 
expressed  his  personal  disapprobation  of  the  lethargy  of  his 
country  in  regard  to  legislation  for  international  copyright, 
and  his  feeling  was  shared  by  President  Harrison,  who,  in 
hia  message  to  Congress  in  1889,  wrote:  *The  subject  of 
an  international  copyright  has  been  frequently  commended  to 
the  attention  of  Congress  by  my  predecessors.  The  enactment 
of  such  a  law  would  be  eminently  wise  and  just,' 

Native  authors  and  composers,  too,  were  loud  in  their 
clamours  for  the  substantial  advantages  which  an  international 
copyright  law  would  give.  Universities  petitioned  Congress 
for  such  a  measure,  the  leading  educationalists  and  divines 
freely  expressed  opinions  in  favour  of  international  protection, 
and  a  large  section  of  the  American  publishers  and  printers 
acknowledged  that  they  held  the  same  views.  The  last- 
named,  however,  added  to  their  suggestions  for  new  legis- 
lation the  significant  proviso  that  any  modification  by  which 
American  copyright  *  should  be  secured  for  foreign  books 
should  impress  as  an  essential  condition  that  the  books  should 
be  printed  in  the  States.'  ^ 

The  C3iace  Act,  1891. — The  Act  of  Congress  which  residted 
from  the  Chace  Bill  of  1891,  though  unsatisfactory  in  many 
respects, — particularly  in  its  stipulation  that  all  books  must 
be  set  up  in  type  in  the  States  in  order  to  gain  copyright, — 
nevertheless  to  some  extent  recognises  the  rights  of  aliens  by 
its  aboUtion  of  the  former  requirement  of  citizenship  as  a 
condition  precedent  to  copyright.  Even  in  order  for  aliens  to 
take  advantage  of  its  greatly  qualified  protection,  the  Act 
demands  general  reciprocity  on  the  part  of  the  States  to  which 
they  belong.     Great  Britain  through  its  law  oflScers  has  given 

^  *  The  intelligent  yoioe  of  the  whole  country  asks  for  the  passage  of  a  measure 
substantially  the  some  as  this/  is  Pntnam*s  verdict  in  recapitulating  the  argu- 
ments adduced  for  the  International  Copyright  Bill. 
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an  assurance  that  it  satisfies  in  this  respect  the  conditions  of 
the  Statute,  and  many  other  countries  have  done  the  same. 

In  a  recent  Statute  of  March  3rd,  1905,  the  United  States 
has  made  some  advance  upon  the  Chace  Act  by  allowing 
authors  of  works  first  published  abroad  in  any  language  other 
than  English  to  gain  an  interim  protection  for  twelve  months, 
upon  complying  with  certain  conditions.  At  any  time  during 
this  period  they  may  fulfil  the  type-setting  requirement  and 
the  formalities  of  the  American  law  and  so  gain  full  copyright 
in  the  United  States.  But,  for  obvious  reasons,  the  relaxar- 
tion  is  not  extended  to  English  works. 

International  arrangements. — Under  this  Act  arrangements 
for  international  protection  have  been  completed  by  the  United 
States  with  Great  Britain,  France,  Belgiiun,  and  Switzerland, 
in  1891;  with  Germany  and  Italy  in  1892;  with  Denmark 
and  Portugal  in  1893;  with  Spain  in  1895  (with  a  renewal 
in  1898);  and  with  Holland,  in  1899. 

The  relations  set  up  by  these  treaties  are  generally  in 
favour  of  America.  Since  1891,  however,  the  agitation  for 
the  establishment  of  complete  international  protection  has  not 
diminished;  and,  in  view  of  the  fact  that  many  publishers 
have  shown  a  sense  of  moral  obligation  to  foreign  authors  by 
compensating  them  for  the  appropriation  of  their  works,  it 
may  well  be  hoped  that  before  long  a  more  liberal  policy  will 
be  adopted. 
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THE  POLITICAL  ECONOMY  OF  COPYRIGHT. 


SECTION  L 

BALANCE  OF  INTERESTS  TO  BE  CONSIDERED 
BY  THE  STATE. 

The  previous  chapters  furnish  many  facts  with  regard  to 
international  infringement  and  international  protection  fhat 
will  go  far  to  provide  the  necessary  data  from  which  the 
general  principles  regulating  the  policy  of  a  State  with  respect 
to  foreign  works  may  be  deduced.  The  early  conception  of 
copyright  as  a  royal  privilege,  the  breach  of  which  would  be 
pimished  only  in  the  country  of  origin,  put  on  intellectual 
works  a  narrow  and  inadequate  economic  value.  Immediate 
self-interest  excluded  the  adoption  of  any  far-seeing  policy 
on  the  part  of  the  State,  but  cosmopolitan  utility  with  its 
international  action  and  reaction  demands  a  more  liberal  view. 
With  greater  intellectual  activity  and  increased  faciUties  for 
intercourse  between  different  countries  the  recognition  of  inter- 
national copyright  gradually  advanced.  Its  acceleration  and 
retardation  may  be  traced  to  definite  economic  causes  which 
will  be  examined  in  this  chapter. 

Immediate  utility  not  the  only  consideration. — Self  ^protection 
is  a  primary  law  of  nature  :  the  adoption  of  the  principle  is 
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intuitiye,  and  its  application  calls  for  little  abstract  reasoning. 
It  is  onlj  when  the  need  for  this  self -protection  becomes  less 
pressing,  and  abstract  ideas  have  free  play,  that  a  liberal  view  of 
economic  questions  is  possible.  Though  generosity  is  excluded 
from  the  sphere  of  political  economy,^  yet  a  reputation  for 
honourable  dealing,  broad-mindedness,  and  stability  is  a 
valuable  asset  to  nations  as  well  as  to  individuals  in  dealing 
with  one  another. 

Exclusive  protection  by  a  State  of  the  immediate  interests 
of  its  subjects, — of  its  authors,  publishers,  and  printers, — and 
I^islation  and  administration  immediately  directed  to  the 
welfare  of  its  industry  and  conmierce,  proceed  from  a  com- 
paratively simple  policy ;  but  the  establishment  of  sound 
principles  of  protection,  which  shall  secure  the  greatest 
ultimate  benefit  to  all  classes  of  the  conununity,  is  a  matter 
which  requires  deep  consideration  and  intelligent  foresight. 

Supply  of  literature  an  important  oonsideration. — From  the 
economic  point  of  view,  the  great  advantage  of  international 
protection  to  foreigners  is  the  acquirement  of  a  wider  and 
better  controlled  market  for  their  works.  The  non-recognition 
by  a  country  of  copyright  in  foreign  works  largely  deprives 
its  inhabitants  of  the  best  foreign  books,  except  in  the  few 
cases  where  native  publishers  find  it  profitable  to  reprint 
them  on  their  own  account.  It  is  impossible  for  a  foreigner 
to  decide  what  books  will  sell  in  a  country  as  well  as  a 
publisher  who  is  constantiy  doing  business  there,  or  to  know 
how  to  introduce  his  publications  with  the  same  advantage. 

Non-protection  may  also  tend  to  check  the  output  of  the 
works  of  native  authors,  because  of  the  competition  of  the 
cheap  reprints  of  foreign  works  which  it  allows  ;  for  although 

^  Many  intangible  elements  such  as  pleasure,  glory,  and  other  forms  of  self* 
gntification,  which  were  foimerly  excluded  from  consideration  in  the  study  of 
economics,  are  now  recognised  as  factors  within  its  scope. 
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the  Belf-gratification,  glorj,  or  reputation  which  the  author's 
work  brings  may  sometimes  be  his  reward,  yet  even  in  this 
intellectual  sphere  of  labour  the  supply  is  largely  governed 
by  the  price  paid, 

TJltimate  effects  cannot  be  neglected. — The  injurious  effects 
on  public  taste  and  morals,  arising  from  the  wholesale  re- 
printing of  the  more  popular  and  sensational  literature,  which 
unfortunately  sells  most  readily,  to  the  exclusion  of  the  best 
works,  the  demand  for  which  is  generally  slow,  cannot  be 
neglected  by  a  nation.  It  is  a  truism  that  the  influence  of 
utility  upon  value  preponderates,  but  the  acquisition  of  a 
work  cannot  be  said  to  be  a  gain,  if  its  ultimate  effects  are  to 
prove  harmful  to  the  best  interests  of  the  people.  Indirect 
consequences  may  either  discount  or  enhance  present  utility. 
Future  interests  and  derivative  results  must  both  be  considered 
in  estimating  value.  The  protection  of  subjects,  the  enrichment 
of  the  stock  of  literature,  the  provision  of  cheap  and  good 
books  for  the  people,  and  the  protection  and  encouragement  of 
native  industry,  are  the  chief  national  considerations  which 
retard  the  progress  of  the  recognition  of  foreign  copyright ; 
but  unreasoning  protection  of  home  industries  at  the  expense 
of  other  nations,  and  miwillingness  to  grant  international 
reciprocity,  have  often  been  found  suicidal. 
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SECTION  n. 

ENRICHMENT  OF  THE  STOCK  OF  LITERATURE. 
CHEAP  BOOKS, 

Desirability  of  securing  the  works  of  foreigners — ^Fair  expropriation 
from  foreign  works — ^Injurious  consequences  of  withholding  International 
Protection — ^Dangers  connected  with  cheap  books. 

Two  important  motives  which  influence  the  attitude  of  a 
nation  towards  international  copyright  are  the  desire  to  enrich 
its  stock  of  literature  and  the  wish  to  provide  its  public  with 
cheap  books.  But  in  acting  upon  these  it  is  well  for  the 
State  to  keep  in  mind  the  necessity  of  preserving  its  domestic 
supply  of  literature  from  impoverishment.  In  the  adoption 
of  any  particular  line  of  policy,  its  indirect  as  well  as  its  direct 
effects  should  be  carefully  considered. 

The  history  of  international  infringement  suppHes  abimdant 
examples  of  one  method  by  which  a  plentiful  supply  of  new 
foreign  books  can  be  obtained,  namely,  by  allowing  the  un- 
authorised reprinting  of  foreign  works;  but,  with  a  few 
notable  exceptions,  all  civilised  nations  have  now  abandoned 
this  method  of  self-enrichment,  as  belonging  to  an  age  when 
rights  in  intellectual  works  were  little  understood. 

Seorability  of  securing  the  works  of  foreigners. — ^A  second 
and  fairer  method  is  for  the  State  to  hold  out  a  general 
inducement*  to  foreign  authors  to  publish  their  works  first  in 
its  territory  and  to  secure  these  against  the  competition  of 
unauthorised  reprints  so  that  a  profitable  sale  may  reason- 
ably be  anticipated. 

1  The  law  should  he  such  as  to  induce  men  of  learning  everywhere  to  send 
their  productions  for  first  puhlication. — ^Drone  on  the  American  law  prior  to 
1891,  Dreatm  on  Cktpyright,  p.  95. 
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The  Berne  Convention  recognises  the  advantages  of  attract- 
ing the  works  of  non-XJnion  subjects  to  the  territory  of  the 
International  Union.  Art.  3  of  that  Agreement,  as  revised 
by  the  Act  of  Paris  1896,  stipulates  that  'Authors  not 
belonging  to  any  country  of  the  Union,  if  they  shall  have 
published  their  literary  or  artistic  works,  or  caused  them  to 
be  published,  for  the  first  time  in  one  of  these  countries, 
shall  enjoy  for  such  works  the  protection  granted  by  the 
Berne  Convention  and  by  the  present  Additional  Act.'  This 
is  an  advance  on  the  old  Art.  3  of  1886,  which  protected 
directly  only  the  publishers,  not  the  foreign  authors,  of  such 
works. 

Fair  expropriation  from  foreign  works. — Even  when  a  State 
fully  protects  all  foreign  works,  it  is  but  reasonable  that  it  should 
reserve  to  its  own  subjects  a  certain  liberty  of  expropriation, 
— that  is,  that  it  should  allow  the  latter  to  make  use  of  foreign 
copyright  works  in  certain  well-defined  cases,  but  so  as  not 
to  interfere  with  the  normal  sale  of  the  latter.  Cosmopolitan 
utility  demands  that,  for  the  sake  of  the  advancement  of  know- 
ledge and  the  difiusion  of  science,  greater  latitude  should  be 
allowed  in  the  making  of  extracts  from  foreign  works  than 
can  be  tolerated  in  respect  of  those  which  are  of  domestic 
origin.  The  Berne  Convention  allows  a  liberty  of  expropria- 
tion to  be  conceded  in  favour  of  works  destined  for  educational 
and  scientific  purposes  and  for  chrestomathies. 

In  international  arrangements  it  is  necessary  to  define 
somewhat  strictly  the  limits  within  which  the  principle  of 
expropriation  is  to  be  allowed  to  operate.  It  is  obvious  that 
if  it  is  left  for  each  State  to  determine  these  for  itself  there 
will  be  very  great  danger  that  the  interpretation  would  in 
some  countries  be  so  wide  as  practically  to  turn  the  permitted 
expropriation  into  ordinary  piracy.  Until  recently,  inter- 
national expropriation  by  translation  was  the  conmion  rule, 
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and  as  such  found  its  way  into  treaties,^  and  the  making  of 
adaptations^  from  foreign  works  was  also  regarded  as  legiti- 
mate. Even  now  Norway  and  Sweden,  which  are  party  to  the 
Berne  Convention  of  1886,  regard  the  amendment  carried 
out  by  the  Additional  Act  of  Paris,  providing  for  the  almost 
complete  international  recognition  of  translating  right,  as  an 
insuperable  obstacle  to  the  adoption  of  that  Act ;  and  England 
permits  a  domestic  as  well  as  an  international  freedom  of 
abridgement,  novelisation,  and  dramatisation.  The  principle 
of  expropriation  has  received  some  curious  applications  in 
the  history  of  domestic  law  :  thus,  in  the  early  part  of  the 
seventeenth  century,  Holland,  while  generally  protecting  the 
intellectual  works  of  its  subjects  from  infringement,  expressly 
excepted  school  and  church  books  with  the  view  of  their  better 
diffusion. 

Lgiurioiu  oomequenees  of  withholding  International  Proteotion. 
The  injury  done  to  the  foreign  author  by  denying  him  all 
opportunity  of  controlling  the  circulation  of  his  works,  so 
that  there  is  little  inducement  for  him  to  correct  initial  mis- 
takes, and  to  make  alterations  and  improvements,  may  not 
appear  to  be  very  great.  But  more  serious  consequences 
ensue  from  the  tolerance  of  free  reproduction  of  foreign  works. 
In  view  of  the  possibility  of  other  editions  being  put  on  the 
market  at  a  lower  price,  a  publisher  will  often  refuse  to  risk 
his  capital  in  reprinting  foreign  works  of  more  than  ephemeral 
interest :  a  premium  is  thus  put  upon  the  publication  of  sen- 
sational and  trashy  literature.     Bad  works  often  pay  better 

*  The  Engliah  Act  of  1852,  which  enabled  Her  Majesty  Queen  Victoria  to  cany 
into  effect  the  treaty  made  with  France  in  1851,  contained  provisions  so  onerous 
that  the  liberty  of  translation  which  was  allowed  under  the  Act  of  1844  practi- 
cally remained  in  fdrce.  • 

'  Sec.  6  of  the  1852  Act  reads  <  nothing  herein  contained  shall  be  so  construed 
ss  to  prevent  fair  imitations  or  adaptations  to  the  English  stage  of  any  dramatic 
piece  or  musical  composition  published  in  any  foreign  country.'    The  Section  waa^ 
oooitmed,  as  might  be  expected,  with  considerable  liberality. 
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than  good  ones,  and  where  a  publisher  can  acquire  no 
property  in  his  productions  he  is  likely  to  let  a  prospect  of 
immediate  profit  influence  him,  to  the  prejudice  of  the  best 
interests  of  literature. 

Of  the  effect  of  the  selfish  policy  of  the  United  States  on 
the  American  people,  Sir  Henry  Maine  says,  in  his  Popular 
Government^  that  'their  neglect  to  exercise  their  power  for 
the  advantage  of  foreign  writers  has  condemned  the  whole 
American  commimity  to  a  literary  servitude  imparalleled  in 
the  history  of  thought.'^  The  reactionary  effect  of  freely 
permitting  foreign  reprints  is  strikingly  exemplified  in  the 
United  States.  It  is  impossible  to  determine  exactly  the  re- 
sults of  such  a  policy,  but  three  distinct  effects  can  be 
traced  :  (1)  the  issue  of  inferior  and  unre vised — ^and  in  some 
cases  mutilated — reprints ;  (2)  the  impoverishment  of  native 
literature  ;  and  (3)  the  demoralisation  of  ideas  and  literary 
taste,  which  is  caused  by  the  reproduction  of  popular  sensa- 
tional works,  to  the  exclusion  of  healthy  literatiure  and  works 
of  real  intellectual  value. 

In  the  ordinary  course,  a  book  is  published  under  the 
auspices  of  a  publisher  who  uses  his  best  endeavours  to  pro- 
duce the  work  in  a  form  that  will  reflect  credit  on  his  firm 
and  enhance  his  reputation,  while  the  author  takes  advantage 
of  new  editions  to  revise  and  bring  it  up  to  date.  In  the 
hands  of  a  piratical  foreign  publisher  these  fostering  influences 
largely  disappear.  Further,  there  is  a  net  loss  to  the  com- 
munity where  the  same  book  is  set  up  in  type  by  a  number  of 
rival  printers.  Competition  leads  to  underselling,  and  this  in 
turn  to  deterioration  in  the  production  itself. 

Dangers  connected  with  cheap  books. — Whatever  the  force 
of  the  motive  which  the  desire  for  the  enrichment  of  its 
literature  may  present  to  a  country,  it  is  inferior  to  that 
^  See  Putnam,  The  Qttettion  of  Copyright ^  p.  97. 
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which  the  prospect  of  obtaining  cheap  books  holds  out  to 
its  people  and  the  chance  of  realising  large  profits  to  its 
booksellers  and  publishers.  Specious  argiunents  pointing  to 
such  superficial  advantages  as  immediate  economy  in  produc- 
tion, and  quick  return  for  capital,  have  done  more  to  retard 
the  international  recognition  of  copyright  than  everything  else 
put  together.  A  desire  for  monetary  gain,  the  predominant 
counter  in  the  science  of  economics,  has  been  previously 
shown  to  exist  in  certain  countries — notably  Holland,  Ger- 
many, and  Belgium — in  which  printing  is  or  has  been  an  im- 
portant national  industry.  It  will  be  seen  that  in  the  past 
free  competition  amongst  pirates  has  always  brought  about 
deterioration  in  the  works  produced.  A  similar  result  will 
probably  sooner  or  later  compel  even  that  great  section  of 
the  American  public  which  looks  only  to  present  material 
advantages  to  accept  an  equitable  international  copyright 
Act  '  The  cheapest  books  to  be  bought  to-day  in  the  United 
States  are  mostly  inferior  stories  by  contemporary  English 
novelists ;  while  the  cheapest  books  to  be  bought  to-day  in 
England,  France,  and  Germany  are  the  best  books  by  the  best 
authors  of  all  times.'  ^ 

In  addition  to  the  demoralisation  of  literary  taste  which 
directly  ensues  from  the  free  reproduction  of  foreign  works, 
a  real  impoverishment  of  native  literature  also  results.  For 
years  America  has  possessed  ^  libraries,'^  each  of  which  issues 

'  See  the  paper  by  Brander  Matthews — *  Cheap  books  and  good  books ' — 
in  pQtnam,  The  Question  of  Oopyriffht,  p.  430. 

'  '  Among  the  chief  of  these  coUections  are  the '  *  Franklin  Square  Library ' '  and 
the  **  UaTper*8  Handy  Series."  In  1886  there  were  issued  fifty-four  numbers  for 
the  "  Franklin  Square  Library,"  only  one  of  which  was  by  an  American.  In  the 
mne  year  there  were  sixty-two  numbers  in  *  *  Harper's  Handy  Series. ' '  Deducting 
four  by  American  authors,  we  hare  fifty-eight  cheap  reprints  issued  in  the  latter 
u  a  oonsequenoe  of  the  absence  of  international  protection.  Of  these  fifty-eight 
fifty-two  were  works  of  fiction,  and  only  six  belonged  to  other  branches  of 
litentnre/— Matthews,  in  Putnam,  The  Queetian  of  Copyright,  p.  425. 
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new  works,  mainly  of  foreign  origin,  at  short  and  regular 
intervals.  The  number  of  English  works  reprinted  in  America 
is  alone  enormous.  Under  a  continuance  of  these  circum* 
stances  it  is  not  difficult  to  foresee  a  speedy  exhaustion  of 
the  native  supply  of  best  books,  ousted  by  inferior  substitutes. 
The  unequal  competition  of  reprints  of  English  books,  for 
which  the  American  publisher  pays  the  author  nothing,  must 
have  its  eflfect  on  the  creative  energies  of  native  writers.  To 
this  further  reference  will  be  made. 
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SECTION    ni. 

THE  PRINTING  TRADE.     ENCOURAGEMENT  OF 
HOME  INDUSTRIES. 

The  American  type-setting  clause — The  condition  of  Bimultaneous 
publication — Printing  for  exportation — Publishing  interests — ^Mechanical 
musical  instruments. 

The  solicitude  of  the  State  for  the  public  benefit  generally 
finds  its  legitimate  outlet  in  provision  for  the  needs  of  the 
public  at  large ;  but  as  the  prosperity  of  every  country  is 
dependent  upon  its  commerce  the  importance  of  special 
attention  to  the  interests  of  its  industries  must  not  be 
overlooked.  The  chief  trade  connected  with  copyright  is 
of  course  printing ;  indeed,  copyright  would  have  had 
little  commercial  importance  if  printing  had  not  been 
mvented. 

At  first  the  printer  alone,  not  the  author,  reaped  the 
benefit  derived  from  the  multiplication  of  books.^  For 
many  years  printers  were  the  recipients  of  royal  privileges 
which,  in  return  for  the  capital  and  labour  involved  in  the 
production,  secured  them  the  sole  right  to  print  a  particular 
hook.  In  England,  up  to  1644  the  proprietors  of  the  presses 
contrived  to  keep  *  copies,'  ue.  copyrights,  almost  entirely 
In  their  own  hands,  as  Milton's  Speech  for  the  Liberty  of 
Unlicensed  Printing  in  that  year  plainly  proves ;  and 
England,  it  may  be  said,  was  only  typical  of  most  coimtries 
in  this  respect. 

'  In  early  days  printers  generally  combined  their  trade  with  that  of  publishing 
aad  bookselling. 
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That  copyright  protection  depended  in  other  countries 
than  England  upon  control  of  the  printing  presses  is  clear 
from  the  anxiety  formerly  displayed  by  printers  to  obtain 
privileges  from  the  King  of  Saxony.  The  great  book  fairs 
of  Leipzig,  though  largely  supplied  from  the  home  presses, 
dealt  in  the  works  of  many  nations ;  and  in  view  of  the 
enormous  sales  which  were  effected  at  the  fairs,  the  King's 
privilege,  protecting  authors  from  the  unauthorised  multiplica- 
tion of  their  works  throughout  his  territory,  including  Leipzig, 
was  of  great  value. 

The  printing  trade  is  undoubtedly  an  important  industry, 
advancing  with  civilisation  and  education,  but  foreigners 
should  not  be  called  upon  to  support  that  trade  in  order  to 
gain  the  advantage  of  a  so-called  reciprocity  of  copyright 
protection.  It  is  not  difficult  for  the  intelligent  to  realise 
that  immaterial  property  is  entitled  to  the  same  reverence 
as  that  which  is  material.  The  tolerance  of  such  inequit- 
able treatment  by  the  educated  classes  of  the  country  which 
gets  the  worst  of  the  bargain  is  due  merely  to  a  feeling  that 
two  wrongs  do  not  make  a  right. 

The  American  Type-setting  danse. — The  reasons  adduced  for 
the  introduction  of  the  type-setting  clause  in  the  American 
law  of  1891  are  not  based  on  justice,  but  on  the  immediate 
advantage  derived  from  levying  a  tax  on  foreigners.  The 
technical  line  of  argument  is  indicated  by  the  testimony 
given  by  Mr.  J.  L.  Kennedy,  on  behalf  of  the  International 
Typographical  Union,  before  the  Judiciary  Committee  of  the 
House  of  Representatives,  when  the  present  Act  of  Congress 
was  in  contemplation.  In  reply  to  the  question,  'Why  do 
the  printers  favour  this  Bill  ? '  Mr.  Kennedy  replied,  '  For 
several  reasons.  The  first  and  principal  reason  is  the 
selfish  one.  How  rare  is  the  human  action  that  has  not 
selfishness  for  its  motive   force  !     Its  effect  as   a  law  will 
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be  given  to  greatly  stimulate  book  printing  in  the  United 
States.  .  •  •  Indeed,  it  has  been  conspicuously  stated  in 
the  London  Times  that,  if  this  Bill  becomes  a  law,  the 
literary  and  book-publishing  centre  of  the  EngUsh  world 
will  move  westward  from  London  and  take  up  its  abode 
in  the  city  of  New  York.  That  would  be  a  spectacle 
which  every  patriotic  American  nught  contemplate  with 
complacency  and  pride. 

'The  Englishman  who  writes  books  for  the  money  he  can 
get  out  of  them  as  well  as  the  fame — and  I  think  it  fair 
to  presume  that  the  great  majority  of  authors  are  actuated 
by  both  of  those  motives — ^will  recognise  that  here  is  the 
richest  market,  and  he  will  not  think  it  a  hardship  to 
comply  with  the  provisions  of  this  proposed  law  in  view 
of  the  substantial  benefit  it  is  to  him,  and  the  printers  do 
not  consider  it  a  hardship  to  require  of  him  that  he  shall 
leave  upon  our  shores  so  much  of  his  profits  at  least  as 
will  pay  for  his  printing.  ...  In  short,  it  is  not  difficult 
for  printers  to  see  that  such  a  law  will  confer  inestimable 
benefits  upon  their  own  and  aUied  trades.'^ 

A  strange  but  characteristic  opinion  to  present  for  the 
consideration  of  the  legislatiu*e  of  a  great  Republic  I  A 
reconomendation  of  a  truck  system  with  its  objectionable 
features  openly  presented  1  Nevertheless,  in  spite  of  the 
obviously  interested  character  of  the  arguments  adduced,  the 
printers,  forming  only  a  small  class  of  the  public,  were  allowed 
to  dominate  the  whole,  though  the  chief  motive  of  their  per- 
ristence  was  simply  private  gain ;  and  the  type-setting  clause 
was  inserted  in  the  Chace  Bill  of  1891. 

The  condition  of  SimtiltaneouB  Publication. — In  addition  to 
the  onerous  clause  of  the  Chace  Act  (1891)  that  all  works 

'  Patnam,  The  QuettioH  of  Copyright,  pp.  78,  79. ' 
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which  are  to  gain  American  copjrilght  must  be  set  up^  in 
the  United  States,  the  securing  of  American  copyright  by 
the  English  publisher  is  fraught  with  the  anxiety  of  assuring 
himself  that  the  condition  of  simultaneous  publication  im- 
posed by  the  American  law  is  fulfilled,  and  of  supervising 
the  printer  to  make  him  carry  out  spelling  and  other  typo- 
graphical details  according  to  the  English  mode.^ 

Should  the  English  publisher  be  imwilling  to  have  his 
type  set  up  in  the  States,  his  only  chance  of  appealing  to 
its  market  is  to  export  copies  of  his  works  to  that  country. 
On  payment  of  an  ad  valorem  duty  of  25  per  cent,  upon 
importation  of  the  books  into  America  he  will  be  allowed 
to  enter  the  market,  in  competition  with  American  publishers 
who  can  produce  the  same  works  free  from  duty  and  without 
remuneration  to  the  author. 

Printing  for  Exportation. — In  such  a  case  the  injury  to 
the  copyright  owner  is  sufficiently  keenly  felt  when  in  one 
country  the  works  of  another  are  copied  for  home  consump- 
tion ;  but  it  is  accentuated  when  reprints  are  exported  to 
other  countries  and  smuggled  on  a  large  scale  into  the  country 
of  origin,  or  into  its  colonies  and  dependencies.  Such  a 
piratical  traffic  with  the  coimtry  of  origin  used  to  be  ex- 
tensively carried  on  in  French  works  by  the  Belgians,*  and 

^  The  truck  system  is  generally  accompanied  by  exorbitant  prices,  but  under 
the  American  type-sotting  clause  exorbitant  prices  are  not  exacted  from  English 
publisliers  and  authors ;  indeed  in  some  branches  of  the  book-producing  trade, 
e.g.  electro-typing,  American  prices  are  not  greater  than  those  which  obtain 
in  other  coimtries,  and  the  same  holds  good  for  certain  kinds  of  paper. 

'  The  latter  task  may  be  avoided  if  the  whole  of  the  type  is  sot  up  separately 
in  each  of  the  two  countries.  This  however  involves  a  double  outlay,  and  the 
risk  of  failure  in  simultaneity  of  publication  still  remains. 

'  After  the  treaty  with  France  in  1852,  by  which  the  Belgian  piracies  were 
checked,  the  Belgian  export  trade  declined  from  an  annual  value  of  2,238,000 
francs  to  one  of  1,306,000  francs  in  1856.  It  is  pleasing,  however,  to  note  that 
under  the  healthier  influences  subsequently  instituted  the  legitimate  trade  gra- 
dually increased  and  brought  up  the  total  value  of  exports  to  its  old  volume. 
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now  a  great  number  of  unauthorised  copies  of  English  works 
find  their  way  into  Canada  from  the  United  States.  No 
complete  remedy  for  such  an  evil  can  be  found :  experience 
shows  that  the  most  vigilant  supervision  on  the  part  of 
customs  officers  may  be  eluded.  The  only  effectual  preventive 
lies  in  the  prohibition  of  unauthorised  reproduction  by  the 
country  in  which  it  is  carried  on. 

Pablishing  interests. — The  State  has  to  consider  the 
publishing  as  well  as  the  printing  trade ;  but  in  the  long 
mn  the  interests  of  the  publisher  are  so  intimately  bound 
up  with  those  of  the  native  author  that  it  is  not  necessary 
to  take  them  into  separate  account.  The  best  interests  of 
both  are  opposed  to  those  of  the  cheap  printer. 

It  is  true  that  a  publisher  may  at  first  find  it  most 
profitable  to  make  his  output  as  large  as  possible,  even 
by  preying  on  foreign  works ;  but  such  a  course  is  not 
likely  to  pay  in  the  long  run.  As  Von  Bar  says,  with  refer- 
ence to  this  policy,  ^Experience  has  in  fact  shown  •  .  • 
that  in  the  end  booksellers  are  forced  into  a  ruinous  system 
of  underbidding  each  other,  or  to  the  payment  of  honoraria 
to  foreign  authors  and  agents  .  .  .  without  securing  them- 
selves against  further  reprints  by  rivals  in  the  trade.'  ^ 
Hence  even  the  argument  of  trade-interest  is  not  altogether 
incompatible  with  the  protection  of  foreign  authors  by  the 
State. 

■echanioal  Musioal  Instruments. — The  Berne  Convention 
furnishes  an  example  of  the  extent  to  which  commercial 
interests  can  affect  the  international  protection  of  copyright. 
§  3  of  its  Closing  Protocol  runs  : — *  It  is  understood  that 
the  manufacture  and  the  sale  of  instruments  serving  to  repro- 
duce mechanically  musical  airs  in  which  copyright  subsists 

^  Ton  Bar,  Theery  and  FraUiee  of  Private  InterHOtimal  Law^  trans.  Gillespie, 
p.  748. 
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shall  not  be  considered  as  constituting  musical  infringement.' 
This  is  doubtless  a  concession  to  Switzerland,  in  which  the 
manufacture  of  these  instruments  is  a  national  industry.  It 
is  the  counterpart  of  a  provision  to  the  same  effect  con- 
tained in  a  commercial  treaty  of  1866  between  Switzerland 
and  France. 
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SECTION   IV. 

PROTECTION  OF  NATIVE  AUTHOES. 

American  authors  suffer  from  the  national  policy — Retorsion  and  reprisals 
— ^Reciprocity  the  safest  principle. 

It  is  quite  reasonable  that  the  immediate  interests  of  its 
members  should  be  the  first  care  of  a  community.  Indeed 
it  is  possible  that  the  very  existence  of  society  is  due  to  the 
necessity  for  self-preservation.  But  with  the  advance  of  civi- 
lisation. States  become  less  exclusive;  and  intercourse  with 
foreign  nations  teaches  that  there  are  many  advantages  to  be 
derived  from  a  wider  interpretation  of  the  need  for  mutual 
tolerance  and  protection.  In  fact  for  matters  of  common 
interest,  such  as  literature,  society  may  be  considered  universal, 
and,  with  the  increasing  realisation  of  this  fact,  the  maxim 
that  *  where  there  is  society  there  is  law'  is  being  justified 
in  the  development  of  a  uniform  international  law  of  copy- 
right. In  the  meantime  States  are  recognising  their  moral 
duties  towards  foreign  authors  through  the  medium  of  their 
domestic  law. 

Between  the  extremes  of  alienage  and  citizenship  there  are 
one  or  two  intermediate  grades  of  relationship  to  the  State 
which  have  under  various  qualifications  been  held  to  entitle 
authors  to  copyright  protection.  These  will  be  dealt  with  at 
length  in  Chapter  lY.,  entitled,  ^  Alien  authors  and  alien 
laws.'  The  economic  aspect  of  the  crude  policy  of  confining 
protection  to  subjects,  or  of  admitting  foreigners  only  upon 
ccMidition  of  their  fulfilling  onerous  conditions  within  the 
territory,  \^1  be  considered  in  this  Section. 

H 
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Amerioan  Authon  suffer  from  the  National  Policy. — The 
United  States  is  at  the  present  day  prominent  amongst  the 
countries  which  refuse  equitable  protection  to  foreign  authors, 
and  its  refusal  to  protect  them,  which  on  the  surface  would 
seem  to  establish  a  valuable  monopoly  in  favour  of  American 
authors,  has  in  reality  done  them  more  harm  than  good.  Thus 
Mr.  W.  E.  Simonds,  in  a  Report  on  the  International  Copy- 
right Bill  of  1890-1891,  presented  on  behalf  of  the  House 
Committee  on  Patents,  says  :  '  It  is  shown  that  •  .  •  our 
present  procedure  represses  authorship  by  putting  the  products 
of  the  labour  of  American  authors  into  untrammeled  com- 
petition with  the  products  of  English  labour,  for  which  nothing 
is  paid ;  that  our  present  procedure  deprives  American  authors 
of  the  advantage  of  the  British  market ;  that  our  present 
procedure  vitiates  the  education  and  tastes  of  American 
youth ;  that  our  present  procedure  bars  our  people  from  the 
benefits  of  the  good  literature  of  England  ;  and  that  our 
present  procedure  prevents  the  cheapening  of  good  and 
desirable  books  in  the  United  States.'^ 

To  buy  in  the  cheapest  market  is  a  rule  of  economics  which 
even  a  child  is  quick  to  recognise.  The  existence  of  a  market 
where  goods  can  be  obtained  for  nothing  involves  ruin  for 
other  markets.  Hence  it  is  impossible  for  American  authors 
to  contend  with  the  constant  supply  of  reprints  of  foreign 
works,  since  these  are  free  of  the  cost  of  authorship.  'The 
main  difficulty  undoubtedly  arises  from  the  fact  that,  although 
the  language  of  the  two  coimtries  is  identical,  the  original 
works  published  in  America  are  as  yet  less  numerous  than 
those  published  in  Great  Britain.  This  naturally  affords  a 
temptation  to  the  Americans  to  take  advantage  of  the  works 
of  the  older  country,  and  at  the  same  time  tends  to  diminish 
the  inducement  to  publish  original  works.  It  is  the  opinion, 
*  Quoted  in  Putnam,  The  Qu^stim  of  C<ypy right,  p.  130. 
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of  some  of  those  who  gave  evidence  on  this  subject,  and  it 
appears  to  be  plain,  that  the  effect  of  the  existing  state  of 
things  is  to  check  the  growth  of  American  literature.'^ 

In  a  petition  to  Congress  the  American  authors  themselves 
complained  of  the  impoverishment  of  native  literature  which 
had  resulted  from  the  refusal  of  the  United  States  to  protect 
foreign  works,  and  in  self-defence  urged  Congress  to  pass  an 
International  Copyright  Bill  *  which  will  protect  the  rights  of 
authors.'*  This  petition,  presented  in  favour  of  the  Chace 
Act,  came  from  one  hundred  and  forty-four  of  the  leading 
American  authors  '  who  earn  their  living  in  whole  or  in  part 
by  their  pen,  and  who  are  put  at  a  disadvantage  in  their  own 
country  by  the  publication  of  foreign  books  without  payment 
to  the  author,  so  that  American  books  are  imdersold  in  the 
American  market  to  the  detriment  of  American  literature." 
Such  a  statement,  originating  with  an  influential  body  of 
native  authors,  afibrds  remarkable  testimony  to  the  evil  of 
withholding  international  recognition.^ 

BetOTtnon  and  Beprisals. — While  American  authors  besought 
the  American  Government  to  protect  them  from  the  results  of 

>  Report  of  the  British  Commission  of  1876,  §  236. 

2  A  somewhat  similar  state  of  afFairs  existed  in  Belgium  in  1839.  A  petition 
of  this  date  addressed  to  the  National  Chamber  asks  for  a  grant  of  30,000  francs 
to  he  divided  between  Belgian  authors.  At  this  time  the  poverty  of  the  native 
literatnre  was  attributed  to  the  &ct  that  the  printing  presses  were  so  fully 
oocnpied  in  issuing  reproductions  of  French  books  that  the  Belgians  could 
find  no  one  who  would  print  their  own  works.  Ten  years  later  a  similar 
complaint  was  made  in  a  nimiber  of  petitions  addressed  to  the  Chamber. — Darras, 
Da  Droit  des  AuUurs  ei  de»  Artistes ,  p.  79. 

3  Putnam,  The  Question  of  Copyright,  p.  107.  As  Yon  Bar  says,  'Experience 
has  in  fact  shown  that  the  reprinting  of  foreign  works  on  a  large  scale .  .  . 
damages  native  authors,  since  their  work  has  difficulty  in  competing  with  the 
printed  works  which  are  not  burdened  with  any  honorarium  to  the  author.' — 
Tkfwy  and  Practice  of  Intertustumal  Law,  p.  748. 

*  *  An  impulse  to  defend  ourselves  is  linked  to  many  forms  of  danger  by  a 
sequence  of  cause  and  effect.' — ^Westlake,  Chapters  on  the  Principles  of  International 
Law,  p.  5. 
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its  generosity,  the  subjects  of  other  nations  were  urging  their 
governments  to  adopt  means  which  would  compel  the  United 
States  to  establish  a  more  equitable  state  of  affairs.  Before 
the  days  of  the  general  protection  of  foreign  authors  these 
means  had  been  ready  to  hand ;  some  nations  having  even  made 
express  enactments  against  offending  countries.  Thus  the 
Prussian  Code  of  1791,  after  a  clause  providing  for  general  re- 
ciprocity, makes  the  following  restriction  by  Sec.  47  of  the 
Introduction :  ^  Should  a  foreign  State  make  laws  onerous  to 
foreigners  in  general  and  to  the  subjects  of  Prussian  States  in 
particular,  or  if  it  suffers  knowingly  a  similar  abuse,  the  law 
of  reprisals  shall  take  effect ' ;  while  Sec.  1033  of  the  Code 
enacts  that  *  Infringements  are  permitted  with  respect  to  pub- 
lishers of  works  in  foreign  countries,  in  so  far  as,  in  those  States, 
they  are  permitted  to  the  prejudice  of  Prussian  booksellers.' 

But  such  means  are  hardly  available  at  the  present  day. 
A  State  cannot  without  changing  its  law  make  specific 
retorsion  against  another  in  copyright  matters,  and  the  beet 
opinion  is  against  the  justice  of  such  action.  The  diflSculty 
of  the  matter  is  well  expressed  in  the  Report  of  the 
English  Copyright  Commission  of  1876,  which  says,  in  con- 
nection with  the  American  piracies  :  *  When  deciding  upon 
the  terms  in  which  we  should  report  upon  this  subject  we 
have  felt  the  extreme  delicacy  of  our  position  in  expressing 
an  opinion  upon  the  policy  and  laws  of  a  friendly  nation,  with 
regard  to  which  a  keen  sense  of  injury  is  entertained  by 
British  authors.  Nevertheless  we  have  deemed  it  our  duty  to 
state  the  facts  brought  to  our  knowledge,  and  frankly  to 
draw  the  conclusions  to  which  they  lead.'^  The  Commission 
gave  its  full  consideration  to  the  just  complaints  of  British 
authors,  and  dispassionately  states  its  conclusions  as  to  the 

*  Seport  of  the  Royal  Commiuionera  on  Copyright,  1876,  §  234. 
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best  line  of  policy  to  be  pursued.  *  It  has  been  suggested  to 
us  that  this  country  would  be  justified  in  taking  steps  of  a 
retaliatory  character,  with  a  view  of  enforcing,  incidentally,  that 
protection  from  the  United  States  which  we  accord  to  them. 
This  might  be  done  by  withdrawing  from  the  Americans  the 
privilege  of  copyright  on  first  publication  in  this  country. 
We  have,  however,  come  to  the  conclusion  that,  on  the  highest 
public  grounds  of  policy  and  expediency,  it  is  advisable  that 
our  law  should  be  based  on  correct  principles,  irrespective 
of  the  opinions  or  the  policy  of  other  nations.  We  admit  the 
propriety  of  protecting  copyright,  and  it  appears  to  us  that 
the  principle  of  copyright,  if  admitted,  is  one  of  universal  ap- 
plication. We  therefore  recommend  that  this  country  should 
pursue  the  policy  of  recognising  the  author's  rights,  irrespective 
of  nationality.'  ^ 

Beciprodty  the  Safest  Principle. — If  a  nation  wishes  its 
authors  to  enjoy  protection  in  foreign  countries  as  well  as  at 
home  it  is  highly  advisable  for  it  so  to  shape  its  law  as 
to  be  able  to  offer  recognition  to  foreign  copyright  in  return 
for  a  reciprocal  recognition  of  its  own.  Under  any  other 
circumstances  it  is  only  in  a  few  foreign  countries,  i.e.  in  those 
which  freely  accord  protection  to  all  authors  without  condition 
of  reciprocity,^  that  its  authors  will  get  any  protection  at  all ; 
and  in  those  countries  which  adopt  the  ^  principle  of  universal 
protection,'  protection  is  given  as  a  mere  matter  of  grace,  not 
in  fulfilment  of  an  international  obligation.  It  is  not  com- 
patible with  the  dignity  of  a  State  to  allow  the  international 
protection  of  its  authors  to  depend  on  the  unrequited  generosity 
of  foreign  States ;  its  own  law  should  enable  it  to  claim  copy- 
right recognition  from  other  countries  for  its  subjects  as  a 
matter  of  international  reciprocity.     Hence  the  domestic  law 

*  Report  of  the  Koynl  Commimoners  on  Copy  rig  hty  1876,  }  261. 
'  Fiance,  Belgium,  and  Luxemburg. 
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of  every  country^  should  at  least  duly  provide  for  the  estab- 
lishment of  reciprocal  protection  by  international  agreement 
with  other  countries  ('  diplomatic  reciprocity '),  if  not  for  the 
protection  of  foreign  authors  as  a  matter  of  course  where  the 
law  of  their  own  country  satisfies  the  condition  of  reciprocity 
('  legal  reciprocity '). 

*  /,<•.  every  country  in  which  the  making  of  a  treaty  does  not  ipso  facto  involve 
the  alteration  of  the  domestic  law  so  far  aa  is  noceesary  to  enable  the  treaty  to 
take  effect. 
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SECTION  V. 

THE    ECONOMIC   ASPECT    OF    UNIVERSAL 
PROTECTION 

The  Principle  of  Universal  Protection — No  direct  disadvantage  resnits 
from  the  principle — It  opens  the  way  for  treaties — And  attracts  intellec- 
tual works  to  the  country  adopting  it — Limited  application  of  Universal 
Protection  in  France  and  Belgium — Universal  Protection  regiu-ded  as  a 
matter  of  common  justice — Reciprocity  under  the  Berne  Convention. 

The  Principle  of  TTniversal  Protection. — There  are  three 
nations — France,  Belgium,  and  Luxemburg — ^which  grant 
statutory  protection  to  the  works  of  foreigners  without  impos- 
ing any  direct  condition  of  reciprocity.  They  adopt  what 
has  been  termed  by  some  Continental  authors  *the  generous 
policy  of  recognition  of  copyright.'  But,  as  '  generous '  con- 
notes elements  which  are  generally  considered  incompatible 
with  *  policy,'  and  as,  besides,  the  term  is  eulogistic  rather 
than  descriptive,  it  seems  preferable  to  adopt  another  phrase, 
*  the  principle  of  universal  protection.'  This  almost  explains 
itself  :  when  applied  to  copyright  it  denotes  the  principle  by 
which  protection  is  extended  to  aU  works  irrespective  of  the 
nationality  of  the  author. 

It  would  be  idle  to  deny  that  the  conferment  of  such  a 
universal  protection  proceeds  in  part  from  purely  altruistic 
motives ;  but,  while  recognising  this,  it  will  be  found  that 
motives  which  are  strictly  economic  may  also  be  discovered 
in  the  liberality  dispensed  in  this  way. 

A  reputation  for  broad-mindedness  is  as  valuable  in 
diplomacy  as  in  ordinary  commercial  transactions.  Although 
the  conduct  of  an  individual  may  be  prompted  entirely  by 
philanthropy  or  by  a  desire  for  distinction,  these  motives  arc 
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outside  the  sphere  of  international  action.  The  first  care  of 
a  government  should  be  the  interests  of  its  subjects,  and  it  is 
a  matter  of  duty  for  it  to  see  that  a  proper  return  is  secured 
for  any  benefit  it  accords  to  foreign  States.  Therefore  any 
course  of  conduct  which  appears  to  be  disinterested  will,  upon 
close  examination,  probably  disclose  some  elements  which  do 
not  enter  into  the  idea  of  generosity. 

Conduct  which  is  apparently  generous  sometimes  springs 
from  an  appreciation  of  the  advantages  to  be  derived  from  it. 
At  first  sight,  the  open  recognition  of  the  rights  of  authors 
of  all  countries  without  any  condition  of  reciprocity  plainly 
appears  to  be  quite  altruistic,  but  on  examination  it  will  be 
found  that  the  risk  of  loss  is  not  great,  and  may  be  more  than 
compensated  for  by  advantages  attendant  on  the  policy. 
In  any  case,  of  course,  if  the  policy  is  unsuccessful  the  grant 
of  protection  can  be  readily  withdrawn  or  restricted. 

A  State  may  be  expected  to  seek  for  its  subjects  as  much 
as  it  gives  to  aliens ;  but  if  the  gift  costs  nothing,  then  the 
absence  of  the  return  which  we  call  reciprocity  is  the  re- 
nunciation of  a  possible  benefit,  rather  than  an  actual  loss. 
A  coimtry  adopting  the  principle  of  open  recognition  of  the 
right  of  authors  without  reference  to  this  return,  may  realise 
also  that  the  reproduction  in,  and  importation  into,  its  territory 
of  protected  foreign  works  may  stimulate  its  own  authors 
and  artists  to  competition,  and  thus  ultimately  advance  the 
education  and  culture  of  its  people.  Again,  the  subjecting 
of  foreigners  to  high  court  fees^  on  coming  into  court  and 
the  depriving  them  of  the  ordinary  penalties  offer  a  means 
of  discounting  the  general  protection  to  an  almost  unlimited 
extent ;  and  the  imposition  of  vexatious  formalities,  such  as 

^  Von  Bar  suggetsts  these  as  legitimate  means  of  placing  subjects  in  a  oompara- 
tively  favourablo  position. — Von  Bar,  Thearp  and  Practice  of  Private  Intematimal 
Law,  pp.  749,  760. 
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the  deposit  of  security  for  costs,  may  still  further  detract 
from  the  completeness  of  the  assimilation  of  aliens  to  sub- 
jects. These  qualifications  are  not  mere  products  of  the 
imagination,  but  are  actually  adopted  in  the  procediure  of 
many  countries. 

By  the  suggestion  that  the  grant  of  universal  protection 
may  depend  on  interested  motives,  or  may  in  practice  fail  of 
completeness,  it  is  not  intended  to  detract  from  its  actual 
value.  In  order,  however,  to  show  that  it  does  not  depend  on 
any  particular  superiority  of  character  on  the  part  of  the  States 
which  carry  it  out  it  is  necessary  to  enter  into  an  analysis  of 
the  conditions  which  produce  it.  From  this  it  will  be  seen 
that,  though  it  always  calls  for  conrnnendation,  its  commercial 
advantages  do  not  necessarily  lie  solely  on  the  side  of  the 
recipients  of  protection. 

Vo  direct  Disadvantage  results  from  the  Principle. — On  exam- 
ining the  consequences  of  the  adoption  by  a  State  of  the 
principle  of  universal  protection,  it  at  first  sight  appears  that 
such  a  policy  must  result  in  substantial  loss ;  but  here  as  in 
other  transactions  there  are  underlying  factors,  which,  upon 
closer  consideration,  will  be  seen  greatly  to  modify  the  first 
estimate.  The  case  in  which  the  injury  appears  greatest  is 
where  a  country  which  benefits  by  the  protection  refuses 
reciprocity,  by  denying  rights  to  authors  belonging  to  the 
liberal  country  ;  but  here  the  same  unsatisfactory  state  of 
affiiirs  will  exist  whatever  copyright  policy  be  adopted  by 
the  latter.  Therefore,  since  the  detriment  in  question  would 
necessarily  have  been  sustained,  it  cannot  be  regarded  as  a 
consequence  of  the  grant  of  universal  protection.  Even  if 
one  State  makes  an  offer  of  reciprocal  protection  to  another, 
the  offer  may  be  rejected  or  ignored.  And  if  the  contract  is 
eventually  completed  it  will  often  be  impossible  to  obtain 
adequate  consideration.     The  protection  mutually  given  by 
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the  two  parties  to  an  international  agreement  for  reciprocity 
may  be  regarded  as  an  indeterminate  equation,  satisfied  by 
various  values  dependent  on  the  resources  and  goodwill  of 
either  State. 

Upon  a  calculation  of  the  advantages  and  disadvantages 
of  the  principle  of  universal  protection,  and  a  comparison 
of  them  with  those  which  attach  from  following  other  lines  of 
policy,  it  appears  that  that  principle,  although  not  so  satis- 
factory as  that  of  reciprocity  in  its  best  aspect,  is  by  no 
means  without  benefit  to  the  country  granting  it. 

It  opens  the  way  for  Treaties. — In  one  respect,  indeed,  the 
principle  of  universal  protection  provides,  though  indirectly, 
a  great  increment  of  advantage.  The  adoption  of  such  a 
principle  by  any  country  at  once  proclaims  an  awakened 
interest  in  international  copyright.  And,  although  the 
principle  is  in  strictness  all-sufficient  in  itself,  it  is  in  practice 
often  an  introduction  to  treaty-making  on  a  large  scale.  It 
is,  in  fact,  almost  equivalent  to  a  general  invitation  to  enter 
into  diplomatic  arrangements,  coming  from  a  country  with 
open  credentials  for  broad-mindedness. 

Thus  of  the  generous  policy  of  the  French  Decree  of  1852 
Von  Bar  says  :  *  French  diplomacy  has  not,  by  reason  of  this 
liberality,  found  any  difficulty  in  arranging  advantageous  con- 
ventions, as  the  result  has  shown,  although  formerly  her  literary 
and  artistic  productions  fell  victims  in  a  marked  degree  to 
reprints  and  to  piracy.  The  task  of  arranging  these  treaties 
has  on  the  contrary  been  made  easier.  Completely  unselfish 
testimony  was  thus  given  to  the  objectionable  character  of 
this  piracy,  and  to  Ihe  mischief  it  did  to  the  country  whose 
trades  availed  themselves  of  it,  and  most  States  have  not  been 
able  to  resist  the  force  of  this  argument.'  ^ 

The  principle  of  universal  protection  possesses  the  great 

*  Von  Bar,  Theoi-y  and  Praciiu  of  Fiivate  ItUnnatumal  Law,  pp.  748,  749. 
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advantage  of  simplicity,  in  that  it  is  an  offer  of  free  and 
unconditional  protection  to  all.  No  doubt  is  left  as  to  what 
State  may  avail  itself  of  its  provisions ;  but  an  open  offer  of 
reciprocity  may  lead  to  difficulties  with  coimtries  accepting  it, 
unless  the  agreement  is  sanctioned  in  a  definite  treaty. 

An  offer  of  imconditional  protection  is  not  necessarily 
followed  by  reciprocal  offers  from  the  benefited  States,  but  in 
general  the  latter  show  no  desire  to  abuse  the  liberality  of  the 
other  nation,  as  is  indicated  by  the  large  number  of  treaties 
now  in  force  with  France. 

And  attracts  intellectiial  works  to  the  country  adopting  it — 
The  protection  of  the  rights  of  foreigners  by  a  State  is 
necessarily  valid  only  within  its  own  territory,  and  much  of 
the  resultant  benefit  of  the  protection  is  reflected  upon  its  own 
people.  The  fact  that  it  is  only  in  the  countries  which  grant 
protection  to  foreign  works,  and  not  outside  them,  that  the 
right  is  enjoyed  seems  sufficiently  easy  of  comprehension,  but 
does  not  appear  always  to  have  been  firmly  grasped  by 
writers  on  copyright.  In  no  foreign  country  will  the  general 
public  benefit  by  the  extension  of  protection,  which  will  affect 
the  authors  alone,  and  only  a  minority  of  those.  The  gain  to 
foreign  authors  as  a  class  may  thus  be  small. 

Most  of  the  arguments  that  have  been  used  in  the  early 
part  of  this  chapter  against  the  narrow  policy  which  refuses 
to  give  protection  to  foreign  works  may  be  turned  in  favour  of 
the  principle  of  imiversal  protection.  As  might  be  expected, 
the  countries  which  grant  a  wise  protection  to  foreigners  are 
also  the  most  liberal  in  their  domestic  treatment  of  works  of 
literature  and  art  The  tendency  is  for  such  countries  to 
attract  the  best  foreign  works.  As  a  result  a  healthy  spirit  of 
competition  is  likely  to  be  engendered  amongst  their  own 
authors  and  artists ;  and  in  this  way  their  literature  may 
be  benefited  and  their  trade  increased. 
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The  loss  on  account  of  foreign  infringement  resulting  to  a 
country  which  adopts  the  principle  of  universal  protection  is 
more  apparent  than  real.  In  a  country  like  France,  which  is 
sufficiently  advanced  to  follow  a  policy  of  unconditional  recog- 
nition of  foreign  copyright,  art  and  literature  are  usually 
highly  developed,  while  on  the  other  hand  a  country  which  is 
likely  to  lend  itself  to  piracy  has  as  a  rule  little  good  litera- 
ture of  its  own  and  no  demand  for  good  foreign  literature.* 
Hence  the  works  of  the  liberal  coimtry  are  likely  to  find 
a  comparatively  small  sale  in  the  other  State.  Thus  the 
detriment  suflfered  from  the  non-establishment  of  reciprocity 
by  the  country  granting  universal  protection  is  usually  not 
very  serious* 

Limited  application  of  universal  Protection  in  France  and 
Belgium. — The  principle  adopted  by  France  and  Belgium  in 
1852  and  1886  respectively  is  not  that  of  the  complete 
assimilation  of  the  rights^  of  foreigners  to  those  of  natives. 
Foreign  works  arc  not  admitted  to  copyright  in  France  unless 
their  authors  have  performed  in  respect  of  them  the  conditions 
and  formalities  imposed  by  the  country  of  origin,  and  both  in 
France  and  in  Belgium  the  term'  of  copyright  accorded  is 


*  This  of  course  can  hardly  be  said  of  the  United  States,  which,  in  spite  of  its 
extensive  borrowing  from  the  countries  of  Europe,  has  nevertheless  a  fair  claim, 
to  rank  as  a  literary  nation. 

'  It  does  not  foUow  that  a  country  which  adopts  the  principle  of  imivcrsal  pro- 
tection will  as  a  matter  of  course  refuse  to  protect  foreign  works  which  have  no 
copyright  in  their  own  country.  Franco,  according  to  Lyon-CJacn,  Pfttaille, 
Renault,  and  Darras,  does  not  protect  such  works ;  but  PouiUet  is  of  a  contrary 
opinion. 

'  It  is  noteworthy  that  Prance,  Belgium,  and  Luxemburg,  which  are  generally 
in  favour  of  a  unification  of  laws,  should  treat  the  duration  of  the  foreigner's 
rights  each  in  a  diflfcrcnt  manner.  The  French  decree  of  1862  is  silent  on  the 
point,  but  the  general,  though  not  the  universal,  opinion  interprets  the  period  of 
protection  for  the  foreigner  as  limited  in  two  ways:  (1)  that  it  must  not  be 
greater  than  France  gives  to  its  own  natives,  viz,  life  plus  fifty  years,  and  (2)  not 
greater  than  that  of  the  country  of  origin.    Belgium  expresses  the  same  rule 
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limited  by  that  giyen  in  the  country  of  origin.  Substantially, 
however,  in  these  countries  aliens  enjoy  the  same  rights  as 
natives.  In  Luxemburg  the  performance  of  the  conditions 
and  formalities  of  the  country  of  origin  is  not  expressly 
required,  while  the  domestic  term  of  protection  is  not  limited 
by  that  of  the  country  of  origin. 

Universal  Protection  regarded  as  a  matter  of  oommon  Justioe. 
— Both  Darras  and  Von  Bar  think  a  mode  of  protection  even 
more  generous  than  that  adopted  by  France,  Belgium,  and 
Luxemburg  to  be  practicable ;  but  this  view  rests  upon  a 
chimerical  assumption  that  all  men  would  act  justly  in  the 
absence  of  any  constraining  self-interest.  Darras  believes 
it  to  be  a  retrogression  for  a  State  to  make  copyright 
laws  when  it  already  protects  copyright  as  *a  matter  of 
course,'  particularly  when  the  new  laws  subject  international 
protection  to  the  condition  of  reciprocity.  It  is  extremely 
doubtful  however  whether  there  ever  has  been  a  State 
which  gave  a  prompt  and  adequate  remedy  as  *a  matter  of 
course.' 

Darras  characterises  the  conduct  of  Frederick  VI.  of  Den- 
mark, who,  while  claiming  that  infringements  of  foreign  works 
had  never  been  permitted  in  his  country,  legislated  in  1828 
against  them,  as  a  backward  step.  And  even  of  the  French 
Decree  of  1852,  which  was  the  first  French  legislation  for  the 
protection  of  works  printed  abroad,  he  writes :  *  Far  be  from 
us  any  intention  to  under-estimate  its  merit,  but  we  must 
nevertheless  say  that  the  aliens'  question  had  been  threshed 
out  long  ago,  and  that  long  ago  their  rights  had  been  affirmed.'^ 
Like  Von  Bar,  he  thinks  that  '  the  immorality  of  the  piracy 
of  a  foreign  work  is  brought  much  more  sharply  forward  if  it 

specifically  in  the  Act  of  1886,  while  Luxemburg  has  no  limitation  whatever  to 
the  period  of  the  country  of  origin. 

>  DamB,  Du  Droit  tkt  AuUwrs  et  det  Artittet,  p.  212. 
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is  as  a  matter  of  course  reprobated  by  the  State,  than  if  the 
repression  of  it  seems  to  be  merely  the  result  of  an  inter- 
national treaty.'  ^ 

Beoiprooity  under  the  Berne  Convention. — The  basis  of 
the  Berne  Convention  is  practically  a  universal  reciprocity, 
embodying  in  every  country  the  assimilation  of  the 
rights  of  aliens  to  those  of  subjects.  Until  every  country 
freely  adopts  the  principle  of  universal  protection,  reciprocity 
appears  to  be  the  only  equitable  principle  upon  which  an 
international  agreement  can  be  framed. 

*  Von  Bar,  Theory  and  Practice  of  Private  International  Law,  p.  750. 
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SECTION     VI 

COMPETITION.      COURTESY  OF   THE  TRADE. 
COURTESY  COPYRIGHT. 

Courtesy  of  the  trade— Courtesy  Copyright— Percentage  systems — In- 
tegrity of  leading  American  publishers. 

Referring  to  the  publisher's  position  with  regard  to  books 
not  of  a  popular  character,  Putnam  says  :  '  Almost  every 
such  work,  separately  considered,  appeals  to  a  limited  class 
only.  The  republication  of  one  of  them  involves,  as  a  rule,  a 
very  considerable  outlay.  No  publisher  dare  undertake  the 
necessary  outlay — ^the  publication  of  a  book  always  being  an 
experiment,  financially — ^unless  he  is  sure  he  can  have  the 
whole  limited  field  to  himself.'^  Many  years  ago  the  risk 
of  competition  was  reduced  in  Ireland,  Holland,  and  Belgium 
by  agreement^  among  the  publishers  themselves ;  and  more 
recently  it  has  been  dealt  with  in  similar  fashion  by  the 
publishers  of  the  United  States  of  America.  In  Holland  a 
'  Mutual  Protection  Society '  was  founded,  to  which  pub- 
lishers, when  they  discovered  a  foreign  book  which  seemed 
a  good  subject  for  translation,  gave  notice  of  their  intention 
to  reproduce  it ;  the  Society  thereupon  guaranteeing  that  no 
other  publisher  should  compete  with  them.^ 

*  Putnam,  The  Question  of  Copyrighty  p.  100. 

-  In  1753  Richardson  complained  that  the.  Irish  booksellers  were  agreed 
among  themselvee  that  he  who  ahould  first  obtain  an  English  work  should  be 
considered  to  have  a  sufficient  title  to  it. 

'  M.  Van  Zuylen,  in  the  Bulletin  de  V Association  Litteraire,  1880,  p.  60. 
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Courtesy  of  fhe  Trade. — In  the  printiiig  countries  just  re- 
ferred to,  the  importance  of  the  courtesy  of  the  trade,  ue. 
the  mutual  arrangement  among  the  publishers  that  the  ^  title ' 
of  the  first  producer  of  a  foreign  reprint  shall  be  respected, 
was  small  compared  ynth  its  latter-day  importance  in  the 
United  States  of  America.  The  English  Royal  Copyright 
Commission  of  1876,  after  a  preamble  on  the  ruinous  effects 
of  mutual  underselling,  reports  that  ^American  publishers 
were  thus  obliged  to  take  steps  for  their  own  protection. 
This  was  effected  by  an  arrangement  among  themselyes.  The 
terms  of  this  understanding  are  that  the  trade  generally  will 
recognise  the  priority  of  right  to  republication  of  a  British 
work  as  existing  in  the  American  publisher  who  can  secure 
priority  of  issue  in  the  United  States.  The  priority  may 
be  secured  either  by  arrangement  with  the  author,  or  in  any 
other  way.  The  understanding,  however,  is  not  legally  bind- 
ing, and  is  rather  a  result  of  convenience  and  of  a  growing 
disposition  to  recognise  the  claims  of  British  authors,  than  of 
actual  agreement.'  ^ 

Fortunately  and  unfortunately,  this  American  courtesy  of 
the  trade  has  now  become  of  less  importance.  In  Ireland 
more  than  a  century  ago,  ^  now  and  then  a  shark  was  found 
who  preyed  upon  his  own  kind,'  as  the  newspapers  of  Dublin 
have  testified ;  and  in  America,  particularly  in  the  Western 
States,  disregard  for  the  courtesy  title  became  more  general, 
the  *  courtesy  of  the  trade '  having  now  been  largely  replaced 
by  what  is  euphemistically  styled  *  courtesy  copyright.' 

Courtesy  Copyright — ^Courtesy  copyright'  is  not  a  legal 
right,  but  a  claim  to  monopoly  on  the  part  of  the  publisher, 
derived  from  the  author's  authorisation  to  reprint  his  work  in 
return  for  an  agreed  sum.     No  doubt  payments  have  often 

1  Iteport  of  the  Commmum  of  1876,  \  241. 
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been  made  as  a  mere  matter  of  justice  to  the  author,^  but  in 
the  case  of  '  courtesy  copyright '  there  is  a  commercial  reason 
for  them. 

Reference  has  already  been  made,  in  the  historical  account 
of  international  infringement  contained  in  a  previeus  chapter, 
to  the  competition  amongst  publishers  to  obtain  the  first 
copies  of  new  foreign  works  so  as  to  forestall  each  other  in  the 
market  of  their  own  country  ;  to  their  employment  of  agents 
to  faciUtate  the  achievement  of  this  object ;  and  to  their 
expenditure  of  large  sums  of  money  in  telegraphing  *  copy ' 
and  securing  advance  proofs.  The  advantages  obtained  even 
bj  such  means  as  these  were  important,  but  in  recent  times 
publishers  have  adroitly  gone  still  f m-ther  and  have  enlisted 
the  services  of  the  authors  themselves  in  consideration  of  a 
money  payment.  The  latter,  finding  that  nothing  is  gained 
by  withholding  their  consent,  are  generally  willing  to  permit 
the  reproduction  of  their  works,  to  furnish  advance  proof- 
sheets,  and  to  undertake  to  give  early  intimation  of  the  cor- 
rections and  alterations  made  in  subsequent  editions  w^iich 
may  appear  in  the  country  of  origin.  The  publisher  derives 
obvious  benefits  from  such  an  arrangement.  In  addition  to 
the  advantage  of  being  the  first  in  the  field,  and  of  securing 
greater  accuracy  for  his  reproductions,  he  is  able  to  announce 
works  issued  by  him  as  '  author's  edition '  or  '  authorised 
edition.'  This  serves  as  a  guarantee  for  the  accuracy  of 
the  reproduction,  and  is  an  excellent  advertisement. 

Hence,  even  before  the  general  recognition  of  'courtesy 
copyright,'  many  American  publishers  found  it  profitable  to 
offer  English  authors  a  fraction  of  the  value  of  their  Avork  in 
return  for  the  American  '  rights.'  Darras  attributes  the  origin 
of  the  practice  to  the  authors  themselves,  but  it  will  be  seen 

*  Courtesy  copyright  was  paid  for  by  Tauchnitz  of  Leipzig  long  before 
England  had  any  treaty  relations  with  Germany. 

I 
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that  in  all  probability  negotiations  for  securing  the  sanction 
and  co-operation  of  authors  in  return  for  a  small  consideration 
were  generally  begun  by  the  publishers,* 

Under  the  Chace  Act  of  1891,  English  authors  and  pub- 
lishers are  now  able  to  render  themselves  independent  of  all 
such  arrangements  by  securing  legal  copyright  in  the  United 
States.  The  privilege,  involving  as  it  does  the  necessity  of 
setting  up  the  type  of  the  work  in  the  United  States,  is  how- 
ever taken  advantage  of  only  in  particular  cases,  as  for  most 
books  a  person  resident  in  England  is  hardly  in  a  position  to 
judge  in  advance  whether  the  circulation  is  likely  to  repay 
the  cost  of  composition. 

Peroentage  Systems. — In  connection  with  this  subject  certain 
devices,  which  have  been  adopted  by  countries  with  a  view 
of  rendering  the  copyright  works  of  their  own  authors  open 
to  reproduction  upon  certain  conditions,  are  worthy  of  note. 
According  to  a  system  now  in  vogue  in  Italy,  an  exclusive 
right  of  publication  belongs  to  the  author  of  a  work 
during  his  Uf e ;  and,  in  the  event  of  his  death  before  the 
end  of  forty  years  from  the  date  of  first  publication,  his 
successors  derive  a  title  for  the  remainder  of  that  period. 
When  the  term  of  forty  years,  or  (if  the  author  outUves  this) 
the  author's  life,  has  expired,  a  second  period  of  forty  years 
commences,  during  which  anyone  can  republish  the  work  upon 
paying  to  the  author  a  fixed  percentage  {tantihme).  On  the 
Continent   this  is   generally   known  as   the   system   of  the 


^  *  In  view  of  this  state  of  the  relations  among  the  American  houses,*  aays 
Banas,  *  English  authors  conceived  an  ingenious  system  by  whidi  they  obtained 
from  the  United  States  of  America  some  pecuniary  advantages.  They  procured 
for  an  American  house  the  means  of  first  publishing  a  reprint  of  their  works, 
for  which  service  they  exacted  payment.  In  this  manner  the  first  leaves  of 
Livingstone's  last  work  cost  £1000.  But  this  payment  was  made,  not  as 
Klostermann  has  thought,  for  the  satisfciction  of  an  unquiet  conscience:  its 
object  was  merely  to  assure  considerable  benefits  to  the  publisher.' 
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domaine  public  payant}  In  Switzerland  it  obtains  with  regard 
to  the  performing  right  in  published  plays.  Anyone  is  at 
liberty  to  perform  such  plays  on  assuring  to  the  author  a 
royalty  of  2  per  cent,  on  the  gross  receipts.' 

In  Canada,  as  far  back  as  1872,  a  Bill  was  passed  to 
permit  Canadian  publishers  to  reprint  English  copyright 
works,  on  payment  of  a  royalty  to  the  owner  of  the  copyright. 
This,  however,  failed  to  obtain  the  consent  of  the  Crown. 
Again  in  1889,  another  Act,  also  as  yet  devoid  of  legal  force, 
provided  for  the  issue  of  licenses  authorising  persons,  on 
payment  of  a  royalty,  to  print  and  publish  works  in  which, 
though  eligible  for  protection,  Canadian  copyright  should  not 
have  been  completely  acquired. 

A  similar  system  has  been  advocated  for  the  United 
States  of  America  in  respect  of  the  reproduction  of  foreign 
copyright  works.  It  has  been  suggested  by  Mr.  R.  Pearsall- 
Smith  (in  the  Nineteenth  Century)  *that  any  American 
publisher  shall  be  at  liberty  to  print  editions  of  the  works 
of  a  foreign  author  under  the  condition  of  paying  to  such 
author  a  royalty  of  10  per  cent,  of  the  retail  price.  That 
this  royalty  shaU  be  paid  by  the  purchase  from  the  author, 
in  advance  of  the  publication  of  the  American  edition,  of 
stamps  representing  the  above  rate,  as  many  stamps  being 
bought  as  there  are  copies  printed  in  the  edition,  and  each 
copy  of  the  book  that  is  placed  in  the  market  by  the 
publisher  bearing  one  of  these  stamps  conspicuously  affixed.'^ 

IntegTity  of  leading  American  Pabliahers. — In  the  course  of  this  chapter 
it  has  been  shown  that  the  present  inequitable  law  of  America  not  only 
Cijuntenanccs,  but  directly  encourages,  native  publishers  to  make  use  of 
foreign  works  without  authorisation  or  payment.  Still,  it  must  be  remem- 
bered that  liberty  conceded  by  law  is  not  always  used — ^that,  even  if  tlie 

*  Lyon-Gaen,  •Lois  frati^aites  et  etrmighea. — Introduction,  p.  zxxv. 

2  Swias  Copyright  Code  of  1883,  sec.  7. 

^  Quoted  in  Putnam,  The  Quehiion  of  Cupi^rijfht,  p.  65. 
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law  of  a  country  is  illiberal,  the  conduct  of  its  people  may  differ.  The 
actual  practice  of  American  publishers  is  considerably  in  advance  of  their 
legal  possibilities.  It  is  true  that,  in  many  cases  where  payment  has  been 
made,  English  authors,  knowing  the  absence  of  legal  claims,  have  accepted 
insignificant  sums  for  the  American  *  rights '  in  their  works,  although  the 
literary  value  to  the  American  publisher  in  some  of  these  has  been  almost 
or  quite  equal  to  that  of  the  English  copyright. 

But  it  is  directly  within  the  author's  personal  knowledge  that  at  the 
present  day  leading  publishing  firms  in  the  large  cities  of  America  }>ay 
substantial  sums  to  English  authors  for  their  American  *  rights,'  well 
knowing  that  in  America  tliese  rights  are  moral  only,  not  legal. 

In  some  cases  within  the  last  few  years,  payments  made  to  authors 
by  the  American  pubUsher  have  nearly  equalled  the  price  which  has  been 
obtained  for  the  English  copyright ;  the  fact  that  some  of  these  works 
have  a  larger  circulation  in  America  than  in  England  does  not  detract 
from  the  integrity  of  the  American  publishers'  action.  As  this  applies 
also  to  works  in  the  higher  branches  of  education,  literature,  and 
philosophy,  theie  is  reason  to  hope  that  the  time  is  not  far  distant  when 
the  American  people  will  call  for  a  more  enlightened  and  equitable 
egislation  than  that  which  at  present  exists. 


CHAPTER   II. 
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TREATIES. 


SECTION  I. 

THE    CONTRACTUAL    NATURE    OF   TREATIES. 

The  two  views  of  Copyriglit — Copyright  primarily  a  municipal  right — 
A  Copyriglit  Treaty  is  a  contract. 

The  rwo  Views  of  Copyright — Before  considering  copy- 
right as  the  subject-matter  of  treaties  it  is  advisable  to  discuss 
the  views  which  may  be  taken  as  to  the  character  of  the  right. 
The  two  conceptions  of  copyright  may  be  set  out  thus  : — 


A  Prohibitory  Eight— 

(i)  Municipal,  when  the  right 
is  established  by  domestic 
law. 

(ii)  International,  when  the 
right  is  established  by 
agreement  with  foreign 
States,  generally  based 
on  reciprocity. 


A  Eight  of  Property.— 

(i)  Enforced  by  the  law  of  a 
particular  State,  as  a 
matter  of  justice  to  the 
native  author. 

(ii)  Enforced  by  the  customary 
law  of  nations,  as  a 
matter  of  justice  to  all 
authors. 


In  the  previous  chapters,  where  the  history  of  international 
infringement  and  international  recognition  has  been  discussed 
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from  the  national  point  of  view,  copyright  haa  tacitly  been 
regarded  as  a  right  of  prohibition  against  the  public,  and  not 
as  a  private  right  of  property  which  should  be  valid  all  the 
world  over,  even  in  the  absence  of  treaty.  As  to  its  true 
character,  however,  there  is  amongst  nations  a  considerable 
difference  of  opinion,  which  has  had  its  effect  upon  inter- 
national practice.  If  copyright  is  a  right  of  prohibition,  it  is 
a  right  of  prohibition  only  against  the  public  of  a  particular 
country,  and  is  therefore  solely  municipal.  If  on  the  other 
hand  it  is  a  right  of  property,  the  general  principle  that  all 
States  should  respect  property  wherever  it  is  situated  gives 
it  a  moral  claim  to  be  protected  everywhere. 

Copyright  primarily  a  Himicipal  Bight — The  right  of  pro- 
hibition, though  it  is  primarily  municipal,  may  of  course  be 
extended  to  foreign  works.  Sometimes  this  is  done  without 
any  conditions,  but  much  more  frequently  it  is  made  to 
depend  upon  reciprocity.  Where  this  is  so  the  reciprocal 
interchange  of  protection  is,  it  should  be  remarked,  a  contract 
based  on  the  oi'dinary  rule  of  consideration. 

On  the  other  hand,  if  the  private  right  of  property  is 
acknowledged,  the  situation  is  radically  different.  Here  the 
matter  is  no  longer  one  of  value  given  and  received  on  either 
side,  as  in  the  purchase  of  a  bookcase  or  a  volume  of  a  book. 
The  concession  of  international  copyright  is  now  merely  the 
independent  recognition  of  an  existing  right  of  property, 
which  becomes  valid  in  each  country  as  its  law  provides  it 
with  the  means  of  protection.  Where  this  view  of  the  nature 
of  copyright  is  taken  its  infringement  must  be  regarded  as 
analogous  to  the  unauthorised  seizure  of  a  tangible  article. 

The  former  theory,  however,  seems  the  better.  There  is 
no  such  universal  recognition  of  its  proprietary  character  as 
would  entitle  copyright  to  call  upon  every  State  to  protect 
it  as  a  mere  matter  of  justice — though  several  States  have 
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in  fact  done  8o — ^in  the  absence  of  international  relations 
with  the  country  of  origin  of  the  work.  If  copyright  is 
property,  it  is  property  of  an  anomalous  kind,  and,  as  the 
story  of  its  evolution  shows,  its  claim  to  protection  cannot  be 
placed  on  the  same  ground  as  that  of  most  other  kinds.  The 
opposing  theory  does  not  correspond  with  the  facts,  and  tends 
to  confuse  law  and  morality.  Therefore  the  only  safe  and 
permanent  basis  on  which  international  copyright  can  exist 
is  to  be  found  in  a  formal  agreement,^  t.^.  a  convention  or 
treaty,* 

A  Cropyright  Treaty  is  a  Contraot — A  treaty  is  *  a  bargain 
in  which  something  is  bought  by  one  party  at  the  price  of  an 
equivalent  given  to  the  other,'  though  the  exact  consideration 
is  not  always  expressed.  In  a  copyright  treaty  reciprocity 
provides  the  consideration  necessary  to  bind  the  bargain,  since 
it  imports  a  value  given  and  received  on  each  side.  One  of 
the  parties  may,  it  is  true,  derive  more  advantage  from  the 
bargain  than  the  other ;  but  ctdequacy  of  consideration  is  not 
usually  considered  necessary  to  a  contract. 

It  is  often  through  fear  that  the  protection  received  may 
not  be  an  adequate  consideration,  as  well  as  through  ignorance 
and  apathy  on  copyright  matters,  that  nations  are  slow  to 
enter  into  international  copyright  treaties.     It  is  difficult  to 

*  The  offer  and  acceptance  of  reciprocity  may  be  made  in  a  number  of  ways ; 
amongst  others  by  proclamation,  exchange  of  notes,  or  official  assurance  following 
an  offer.    The /orm  of  the  treaty  is  however  unimportant. 

'  There  seems  to  be  no  well-marked  distinction  between  the  terms  '  treaty '  and 
'  conyention.'  According  to  Hall  {International  Law,  p.  344)  the  former  is  used 
for  the  larger  political  or  commercial  contracts,  and  the  latter  for  those  concerning 
more  specific  objects,  e.p.  copyright,  or  of  smaller  importance.  In  English 
statutes  reference  is  made  to  copyright '  conventions  *  with  foreign  countries,  and 
in  the  French  language  convention  and  traite  are  both  used,  the  latter  leas 
frequently.  On  account  of  its  paramount  importance,  the  Berne  Convention  is 
n^arded  as  the  Conyention  in  matters  of  copyright.  It  would  bo  convenient  if 
the  tenn  ^  convention '  could  be  reserved  for  a  treaty  to  which  more  than  two 
natioiis  are  parties. 
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assess  the  value  of  such  an  abstract  subject  of  property  as 
copyright  even  in  the  country  of  origin  of  the  work.  It  must 
vary  with  the  passing  taste  of  the  public  and  the  current 
appreciation  of  particular  authors.  This  is  true  even  where 
the  protection  accorded  to  copyright  is  regulated  according  to 
a  miiform  standard,  but  in  the  case  of  two  different  nations 
the  value  of  the  protection  itself  will  vary  owing  to  differences 
in  their  laws,  in  their  legal  procedure,  and  in  the  efficiency  of 
their  administration.  But  though  in  particular  cases  these 
difficulties  may  seem  almost  insuperable,  yet  the  consideration 
given  and  received  by  each  party  can  usually  be  gauged  with 
sufficient  accuracy,  each  State  negotiating  for  the  totality  of 
its  subjects,  and  estimating  their  various  interests  and  expecta- 
tions as  a  whole. 

In  the  absence  of  a  sense  of  moral  obligation  to  protect  the 
works  of  foreigners  on  the  part  of  a  State,  the  value  of  the 
reciprocity  to  be  received  is  generally  the  chief  factor  which 
enters  into  the  question  of  the  establishment  of  such  protec- 
tion. Sometimes,  however,  the  gain  regarded  may  even  be 
independent  of  reciprocity,  e.g,  where  it  consists  in  the  suppres- 
sion of  trashy  literature  in  favour  of  the  best  and  most 
desirable  foreign  works,  or  the  protection  of  native  authors 
against  the  unfair  competition  of  foreign  reprints.  But  in 
such  cases  there  is  no  question  of  contract,  these  motives 
being  sufficient  to  induce  the  country  to  grant  protection 
spontaneously  by  its  domestic  law.  These  considerations 
have  been  treated  in  the  preceding  chapter  on  '  The  Political 
Economy  of  Copyright.' 
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SECTION  n. 

THE  PRINCIPLE   OF   UNIVERSAL  PROTECTION 
COMPARED    WITH  THAT  OF  RECIPROCITY. 

Dangers  connected  with  the  Principle  of  Universal  Protection — Reci- 
procity compared  with  the  Principle  of  Universal  Protection — Reciprocity 
regarded  as  unsound. 

As  has  been  pointed  out  above,  if  copyright  is  regarded  as 
a  personal  right  of  property,  every  country  ought  uncon- 
ditionally to  protect  foreign  authors.  This  is  the  theory  upon 
which  the  principle  of  universal  protection,  i.e,  the  protection 
of  the  copyright  of  aliens  without  condition  of  reciprocity,  is 
based. 

If  the  claim  to  copyright  is  to  be  upheld,  say  the  advocates 
of  this  principle,  it  must  be  enforced  by  each  State  without 
awaiting  any  promise  of  reciprocal  recognition  on  the  part  of 
others.  In  the  words  of  a  French  authority,  '  Literary  piracy 
is  a  theft.  In  order  for  us  to  punish  theft  fi-om  foreign 
authors,  is  it  necessary  that  foreign  governments  should  do  the 
same  for  our  authors  ?  Morality  would  thus  be  no  longer  a 
duty,  but  a  market.'  ^  This  view  had  been  previously  expressed 
by  Lamartine  in  1841. 

Dangem  connected  with  the  Principle  of  Umversal  Pro- 
tection;— But  while  it  must  be  acknowledged  that  each  new 
adoption  of  the  principle  of  universal  protection  marks  real 
progress,  at  the  same  time  it  cannot  be  overlooked  that  the 
absence  of  reciprocity  as  a  condition  of  protection  affords  a 
temptation  to  other  nations.  A  country  granting  imconditional 
recognition  deprives  itself  of  the  power  of  withholding  that 

}  Lherbette,  quo^  in  Damw,  J>h  Droit  det  AuleMrt  et  det  Artistes,  pp.  81,  82. 
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protection  which  it  might  otherwise  have  offered  as  a  con- 
sideration for  a  similar  protection  of  the  rights  of  its  own 
authors. 

In  practice,  however,  these  dangers  may  be  reduced  by  well- 
calculated  plans  and  wise  diplomacy.  Despite  the  absence  of 
consideration,  in  some  ways  the  adoption  of  the  principle  which 
universal  protection  involves  is  found  to  stimulate  the  develop- 
ment of  treaties^ ;  and  with  each  fresh  treaty  that  is  made 
the  inconvenience  resulting  from  the  principle  is  proportionally 
diminished.  Still  the  derogation  from  its  liberality  which  is 
thereby  caused  materially  reduces  the  moral  value  of  the 
advance  towards  a  universal  law  which  the  adoption  of  the 
principle  marks. 

Beoiprocity  compared  with  the  Principle  of  Umversal  Protec- 
tion.— Experience  has  amply  proved  that  the  condition  of 
reciprocity  provides  in  general  a  good  working  basis  for 
international  agreements.  The  Berne  Convention  has  adopted 
it  as  its  fundamental  principle.  Besides  the  fact  that  when 
there  is  no  such  condition  attached  to  the  protection  of  aliens 
no  means  of  defence  against  foreign  piracy  exist,  it  is  patent 
that  ^  in  applying  it  unjust  nations  are  punished,  while  those 
which  apply  fair  principles  in  their  dealings  are  recompensed. 

While  no  doubt  the  principle  of  universal  protection  serves 
as  an  excellent  example,  yet  it  accentuates  the  difference 
between  the  copyright  law  of  a  country  which  adopts  it  and 
that  of  another  which  does  not,  and  so  acts  as  a  deterrent  to 
advance  on  the  part  of  the  more  backward  countries.' 

'  When  France  adopted  the  principle  of  universal  protection  in  1852  she  was, 
says  Darros,  *  able  to  treat,  not  qb  an  industrial  nation  bargaining  for  a  tariff 
from  mercantile  peoples,  but  as  sovereign  of  a  moral  empire,  summoning,  one 
might  almost  say  forcing,  Europe  to  sign  a  second  declaration  of  intellectual 
rights.' — Darras,  Dk  Droit  de*  Auteftrt  et  des  Artisten^  p.  83. 

'  Though  on  the  other  hand  it  is  clear  that  the  French  Decree  of  1852  has 
not  stood  in  the  way  of  the  conclusion  of  treaties  between  France  and  other 
States.    See  lost  chapter,  sec.  6. 
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Bedprodty  regarded  as  Unfloimd. — Reciprocity  is  considered 
an  unsound  principle  by  many  jurists,  including  Von  Bar  and 
Darras ;  but  the  line  of  argument  they  adopt  is  one  of  such 
lofty  morality  as  to  be  inapplicable  to  practical  conditions. 
According  to  them,  if  piracy  is  held  by  the  State  to  be  wrong, 
all  authors,  including  aliens,  should  be  protected  against  it 
without  the  intervention  of  reciprocity. 

Von  Bar  holds,  as  we  have  seen,  that  the  immorality  of  the 
piracy  of  a  foreign  work  is  brought  much  more  sharply  home 
where,  being  punished  according  to  fundamental  principles,  it 
is  reprobated  by  the  State  as  a  matter  of  course,  than  in  a 
country  where  its  protection  depends  on  a  treaty.  The 
practical  disadvantages  of  the  principle  of  universal  protec- 
tion are  not  ignored  by  Von  Bar ;  but  he  propoimds  certain 
means  whereby  the  disadvantage  to  native  authors  which  is 
a  consequence  of  the  non-«xistence  of  reciprocity  may  be 
minimised.  Thus,  amongst  other  devices  by  which  foreigners 
might  be  placed  under  disabilities.  Von  Bar  suggests  that 
upon  seeking  redress  they  might  be  required  to  pay  *  excep- 
tionally high  court  fees,'  and  that  when  successful  they  might 
l)e  deprived  of  any  penalties  awarded,  which  should  go  to  the 
piibHc  treasury  instead.^ 

'  With  regard  to  the  impoeition  of  a  simflar  disability,  i.e.  eautio  judieatum 
«rfrf,  or  deposit  of  security  for  costs,  which  is  frequently  exacted  from  aliens, 
niQch  adTene  criticism  has  of  late  been  expressed  in  copjTight  conferences. 
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SECTION  ni. 

METHODS  OF  ESTABLISHING  INTERNATIONAL 
RECOGNITION. 

Tlie  development  of  International  Protection — Protection  by  Statute  and 
by  Agreement — Unions  for  International  Protection — Factors  in  tlie  estab- 
lishment  of  Protection — An  indefinite  declaration  of  intention  is  unsatis- 
factory— Domestic  conditions  affect  value  of  agreement — Differences  in 
the  domestic  interpretation  of  terms. 

The  development  of  International  Protection. — In  a  perfect 
community  ethics  would  doubtless  take  the  place  of  law,  and 
moral  wrongs  would  be  punished  as  a  matter  of  course 
without  need  of  special  legislation.  Under  existing  con- 
ditions, however,  where  a  moral  right  exists  and  general 
opinion  has  been  brought  to  recognise  that  it  is  of  such  a 
nature  as  to  be  a  proper  subject  for  positive  law,  it  becomes  a 
national  and  international  duty  to  convert  this  into  a  legal 
right  by  providing  a  remedy  for  its  infringement.  Copyright 
is  no  exception  to  this  rule.  The  most  flagrant  outbreaks  of 
literary  piracy  in  the  last  century,  by  compelling  attention  to 
the  serious  detriment  suffered  by  authors  under  the  existing 
state  of  affairs,  prepared  the  way  for  great  progress  in  the 
development  of  international  recognition.  So,  too,  the  im- 
portant Conventions  made  by  the  German  Confederation  in 
1832  and  1835  and  the  series  of  treaties  formed  by  Belgium, 
including  one  with  France  in  1852,  were  the  outcome  of  a 
natural  reaction  against  the  extensive  piracy  of  foreign  works 
which  had  previously  been  carried  on  in  these  States. 

In  France  the  primary  investigation  into  the  *  best  means  of 
checking  injury  done  by  reproduction  of  French  works  abroad,' 
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undertaken  by  the  Commission  of  1836,  was  followed  by  the 
adoption  of  severe  measures  against  the  importation  of  French 
reprints  and  resulted  indirectly  in  the  formation  of  commercial 
treaties  with  Belgium  in  1852  and  Holland  in  1855,^  stipula- 
ting for  the  protection  of  French  authors.  The  measures  in 
question,  though  dictated  by  pure  self-interest,  resulted  in  the 
development  of  broader  views  upon  international  copyright. 
This  ultimately  led  to  the  grant  of  universal  protection  to 
aliens,  for  in  1852  Parliament  took  the  matter  seriously  in 
hand  and  enacted  a  decree  which  gave  the  same  protection  to 
foreigners  as  to  natives,  without  any  condition  of  reciprocity. 
This  advance  on  the  part  of  France  was  only  the  beginning  of 
a  more  general  forward  movement. 

In  1858  the  International  Literary  Congress,  attended  by 
many  delegates  from  governments  and  learned  societies,  men 
of  letters,  jurists,  and  others,  met  at  Brussels,  the  old  *  work- 
shop of  infringements.'  The  congress  passed  five  resolutions, 
all  of  them  of  an  optimistic  character  :  the  one  with  which  we 
are  immediately  concerned  demanded  the  universal  and  absolute 
assimilation  of  the  rights  of  foreign  authors  to  those  of  sub- 
jects. The  principle  thus  expressed  is  unobjectionable  as  an 
ideal,  but  in  practice  international  recognition  must  for  well- 
founded  reasons  fall  far  short  of  it. 

Protection  by  Statute  and  by  Agreement — Legal  protection 
of  aliens  may  be  established  directly  in  any  of  three  ways  : 

(1)  By  Statute; 

(2)  By  Treaty  ;  including 

(3)  By  Convention,  forming  an  International  Union. 
A  Statute  may  declare  : 

(a)  Its  willingness  or  intention  to  protect  the  rights  of 
foreigners  upon  condition  of  reciprocity  ;  or 

^  The  negotiationfl  for  Uieso  treaties  were  begun  in  1840. 
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(&)  Its  willingness  or  intention  to  protect  the  rights  of 
foreigners  without  any  condition  of  reciprocity. 
A  Treaty  establishing  recognition  may  contain  either  : 
(a)  Provisions  for  specific  reciprocity,  or 
(i)  Provisions  for  general  reciprocity. 
Continental  writers,  such  as  Darras  and  Nicolau,  classify 
the  methods  in  which  protection  may  be  granted  to  foreigners 
as  follows  : 

(1)  Diplomatic  reciprocity,  ue.  treaty  ; 

(2)  Legal    reciprocity,   ue.   unilateral   declaration   of 

intention  to  recognise  the  rights  of  foreigners 
without  treaty  but  subject  to  reciprocity ; 

(3)  Unilateral  declaration  of  intention  to  protect  the 

rights  of  foreigners  vdthout  any  condition. 

Unions  for  International  Protection. — Ambiguity  is  much  less 
likely  to  exist  in  a  convention  which  is  drawn  up  by  an  Inter- 
national Union  comprised  of  a  number  of  States  than  in  a 
treaty  between  two  States  alone.  An  agreement  between  a 
number  of  States  is  only  settled  after  much  discussion  in  inter- 
national conferences  :  and  at  such  conferences  the  presence  of 
a  large  number  of  negotiators  leads  to  an  exhaustive  examina- 
tion of  the  draft  of  the  agreement,  so  that  nearly  every 
important  point  is  raised  by  some  one  or  other  before  a 
definite  result  is  achieved.  The  fact  that  an  International 
Union  binds  a  nmnber  of  countries  at  once  by  identical 
obligations  is  all  in  favour  of  simplicity  and  saving  of  time 
and  labour.  On  the  other  hand,  the  difficulty  of  arriving  at 
a  treaty  which  shall  be  accepted  by  all,  increases  in  direct 
proportion  to  the  munber  of  the  parties ;  and  the  bringing 
together  of  conferences  and  the  preservation  of  good  feeling 
amongst  their  members  are  matters  of  great  difficulty. 

In  considering  the  processes  which  lead  to  the  formation  of 
such  a  Union,  it  is  necessary  first  to  look  to  the  individual 
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States,  which  usually  possess  different  systems  of  legislation 
and  administration,  and  different  legal  ideas,  but  which  exhibit 
certain  points  of  identity.  With  the  diffiision  of  thought  and 
the  scientific  examination  of  a  subject  like  copyright,  the 
differences  begin  to  disappear  and  the  points  of  identity  to 
increase  in  number.  EyentuaUy  it  becomes  possible  for  some 
States  to  enter  into  treaties  with  one  another.  Other  countries 
follow  their  lead,  and  a  network  of  treaties  is  established. 
Thus  the  ideas  of  the  various  countries  concerning  the  right 
of  aliens  to  protection  and  the  proper  mode  of  granting  them 
protection  become  assimilated  to  one  another.^  At  this  stage 
some  one  coimtry  must  take  the  lead  and  convene  the  other 
States,  or  enter  into  a  large  number  of  treaties,  with  the 
object  of  bringing  about  the  conclusion  of  a  multiple  con- 
vention.' 

Faeton  in  the  Establiahment  of  Proteetion. — There  are  two 
important  factors  which  usually  enter  into  the  recognition  by 
a  country  of  the  rights  of  foreign  authors.  In  the  first  place 
there  is  the  declaration  of  intention  to  grant  such  recognition, 
whether  with  or  without  condition  of  reciprocity.  As  such  a 
declaration  has  an  international  significance,  it  is  necessary 
that  great  care  should  be  taken  to  state  its  exact  force  and 
scope,  otherwise  there  will  be  a  risk  of  serious  misunderstand- 
ing with  other  States.     Next  there  is  reciprocity  itself,  which, 

*  Bat,  while  the  ezistenoe  of  a  number  of  treatieB  hetween  variooB  States 
ioentably  tends  to  a  unification  of  their  views,  it  nevertheless  in  another  direc- 
tion tends  to  impede  the  formation  of  an  international  union,  since  no  such  union 
can  stand  on  a  sound  basis,  while  many  independent  treaties  between  its  members 
■reinforce. 

'  Attention  may  again  be  called  to  the  important  step  taken  by  Prussia  in 
1827,  with  a  view  to  bringing  about  the  establishment  of  a  federal  code  of  copy- 
right for  Qenoajoj.  The  Diet  having  proved  unable  of  itself  to  cope  with  the 
dilBcaltieB  in  the  way  of  this,  between  1827  and  1829  Prussia  induced  thirty- 
one  States  to  enter  into  treaties  witii  it,  thus  clearing  the  way  for  the  important 
Fedenl  Act  of  1832,  which  abolished  all  diiferences  between  foreigners  and 
natives  thiong^at  the  QeHnanic  Confedecation :  see  Part  I.,  Chap.  III.,  sec.  3. 
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though  not  required  when  international  protection  results  from 
unilateral  action  on  the  part  of  one  country,  is  always  present 
when  it  depends  upon  arrangement  between  two  or  more 
States.  This  reciprocity  varies  in  mode — ^for  each  of  the 
contracting  States  may  agree  to  grant  the  other  or  others  the 
rights  of  its  domestic  law,  or  it  may.  agree  to  grant  a  set  of 
rights,  independently  defined  and  fixed  in  the  agreement  itself. 
The  subject  of  reciprocity  is  suflSciently  important  to  be 
treated  in  a  separate  section. 

An  Indefinite  Declaration  of  Intention  is  Unsatisfactory. — Con- 
sidering now  the  first  of  these  two  factors,  it  appears  that  a 
declaration  of  willingness  or  intention  may  or  may  not  require 
a  corresponding  declaration  of  acceptance,  by  treaty  or  other- 
wise, as  a  condition  precedent  to  its  taking  efifect,  and  in  this 
fact  there  lies  a  danger.  An  expression  of  mere  willingness, 
being  an  invitation  to  others  to  oflfer  rather  than  a  definite 
ofler,  can  rarely  occasion  serious  misunderstanding,  but  a 
declaration  of  intention  to  protect  the  rights  of  foreigners 
upon  condition  of  reciprocity  is  liable  to  be  taken  as  an 
offer,  and  a  country  actually  granting  general  reciprocity  to 
foreigners  may  consider  tacit  acquiescence,  without  more,  to 
be  a  suflficient  acceptance  thereof. 

The  official  list  of  countries  which  protect  foreign  works 
upon  condition  of  reciprocity,  even  without  treaty,  contains  the 
names  of  some  sixteen,^  including  Great  Britjiin,  Italy,  Nor- 
way, Spain,  Sweden,  Switzerland,  and  the  United  States,  and 
in  the  early  history  of  copyright  where  protection  was  accorded 
to  foreign  works  at  all  it  was  generally  in  this  vague  way.  In 
practice,  however,  many  of  these  sixteen  States,  e.g.  Great 
Britain,  the  United  States  of  America,  and  the  Scandinavian 

*  The  office  of  the  International  Union  also  gives  a  list  of  countries  protecting 
foreign  works  only  under  treaties :  these  are  twenty  in  number,  and  amongst 
them  are  to  be  found  Austria,  Germany,  Holland,  Hungary,  and  Japan. 
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countries,  require  an   answer  in  some  form  or  other  before 
thej  will  regard  the  international  agreement  as  complete. 

If  the  agreement  be  complete  and  expressed  in  definite 
tenns  the  establishment  of  international  protection  is  assured  ; 
but  this  may  not  be  so  if  the  second  nation  simply  acts  on  the 
intention  expressed  in  the  offer  without  officially  signifying  its 
acceptance*. 

Domestic  conditions  affect  value  of  Agreement — Again,  even 
when  a  system  of  reciprocal  protection  has  been  satisfactorily 
established,  variations  in  the  formalities  of  the  two  countries 
may  lead  to  the  destruction  of  the  protection  in  a  particular 
case.  Thus  one  country  may  require  deposit  as  a  condition  of 
copyright  and  the  other  have  no  such  condition  ;  or  they  may 
even  entertain  different  views  as  to  a  broad  principle,  e.g.  one 
may  hold  that  judicial  decisions  establish  a  general  law,  while 
the  other  may  consider  them  more  or  less  weighty  statements 
of  opinion,  which  cannot  have  any  such  effect.  A  declaration 
by  two  countries  that  they  mean  to  extend  to  each  other  the 
benefits  of  their  domestic  law  implies  that  their  domestic  pro- 
tection is  substantially  the  same  in  quality  and  amount,  and 
if  this  is  not  so  the  declaration  cannot  well  have  its  proper 
effect. 

An  example  of  this  is  a  case  which  arose  under  the  Belgian 
law  of  1855,  giving  protection  to  French  limited  companies 
under  condition  of  reciprocity.  Belgian  limited  liability  com- 
panies were  in  France  allowed  a  locui  standi  only  in  virtue  of 
judicial  decisions,  which  in  that  country  are  not  binding  as 
law ;  in  consequence,  Belgium,  considering  the  protection  thus 
accorded  to  rest  on  too  insecure  a  basis,  held  that  the  condition 
of  reciprocity  had  not  been  satisfied,  and  refused  to  recognise 
the  rights  of  French  companies. 

IMfbrenoes  in  the  Domestic  Interpretation  of  Terms. — The 
stabiUty  of  the  international  contract  may  be  threatened  not  only 

K 
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by  differences  regarding  the  nature  of  the  protection  for  which  it 
provides,  but  also  by  differences  regarding  the  capacity  of  the 
persons  whom  it  is  intended  to  benefit.  Where  this  is  so,  the  rule 
of  international  law,  that  terms  having  a  different  legal  meaning 
in  different  States  are  to  be  understood  in  the  sense  given  to 
them  in  the  State  to  which  they  apply,  may  sometimes  meet 
the  case.  *  Domicile'  in  connection  with  copyright  is  an 
important  subject,  and  the  meaning  of  the  term  varies  widely 
in  different  countries :  even  *  inhabitant '  receives  diverse 
interpretations,  e.g.  under  Austrian  law  a  person  must  be 
domiciled  to  rank  as  such,  while  in  Italy  the  word  is  applied 
to  everyone  living  in  a  commime  and  registered  as  a  resident.^ 
And  so  with  international  copyright,  the  interpretation  of 
terms  included  in  the  agreement  for  reciprocity  may,  in  cases 
where  there  is  conflict,  be  settled  by  this  rule ;  the  law  of  the 
coimtry  with  respect  to  which  the  meaning  is  to  be  applied 
defining  the  circumstances  under  which  a  person  is  entitled  to 
protection. 

1  *  By  fhe  treaty  of  1866  it  was  stipulated  between  Anstria  and  Italy  that  inhabi- 
tants of  the  proyinces  ceded  by  the  former  power  should  enjoy  the  right  of  with- 
drawing with  their  property  into  Austrian  tenitory  daring  a  year  from  the  dale 
of  the  exchange  of  ratifications.  .  .  .  The  language  of  the  treaty  .  .  .  had  not 
an  identical  meaning  in  the  two  countries.  As  the  provision  referred  to  tenitory 
which  was  Austrian  at  the  moment  of  the  signature  of  the  treaty  the  term 
*'  inhabitant ''  was  construed  in  conformity  with  Austrian  law.' — Hall,  TrMtiite 
on  InUmational  Law,  p.  363. 
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SECTION  IV. 

RECIPROCITY  AND  ITS  MODES,     PROTECTION 
WITHOUT  RECIPROCITY. 

Beciprocity,  specific  and  general — Reciprocity  is  in  theory  unsatisfactory 
because  in4efinite — But  in  practice  satisfactory — Unconditional  protection 
by  statute— The  French  Decree  of  1852 — Assimilation  of  rights  and 
assimilation  of  protection. 

The  difficultj  of  estimating  what  is  the  exact  value  of  the 
willingness  or  intention  of  any  given  country  to  grant  reci- 
procal protection,  and  the  uncertainty  as  to  whether  a  proper 
acceptance  has  been  made,  or  as  to  the  construction  of  an 
established  treaty,  are  small  compared  with  that  of  dis- 
crepancies which  of  necessity  exist  between  the  values  of 
protection  in  different  countries.  Such  discrepancies  neces- 
sarily impair  the  completeness  of  the  reciprocity  which  forms 
the  consideration  binding  the  agreement. 

Seeiprooity,  Speoific  and  General — Reciprocity  may  be  either 
(1)  specific  or  (2)  general,  and  may  range  in  value  from  the 
complete  assimilation  on  each  side  of  the  rights  of  foreigners 
to  those  of  natives  to  the  mutual  concession  of  a  few  definite 
rights  to  authors.  General  reciprocity  is  often  accompanied 
in  practice  by  specific  provisions  on  certain  matters,  as  in  the 
early  days  of  the  German  Confederation,  when  the  Decree  of 
1837  added  a  specific  protection  for  ten  years  throughout  the 
Germanic  States  to  the  general  reciprocity  which  was  agreed 
upon  in  the  Decree  of  1832. 

In  the  case  of  specific  reciprocity  the  danger  of  inequality 
is  minimised,  but  general  reciprocity  is  open  to  the  objection 
indicated  above ;  though  there  may  be  a  perfect  agreement. 
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the  contents  of  the  respective  protections  afforded  bj  the  two 
States  may  vary  greatly.  It  may  even  be  fomid,  as  was  the 
case  with  WUrtemberg  in  1832,  that  one  of  the  countries 
grants  no  statutory  protection  to  its  own  natives  and  that 
therefore  on  its  side  the  reciprocity,  which  consists  in  granting 
to  authors  belonging  to  the  other  country  the  same  protection 
as  it  gives  its  own,  is  absolutely  barren.  Apart  from  such 
flagrant  cases  of  inequality  as  this,  it  is  obvious  that  in  the 
absence  of  specific  provisions  reciprocity  may  often  be  incom* 
plete.  Where  this  is  so  delicate  problems  are  likely  to  arise 
from  which  international  complications  will  sometimes  result.^ 

Beoiprooity  is  in  theory  imsatisfactory  because  indefinite. — 
One  of  the  objections  raised  against  reciprocity  is  based  on 
its  necessary  incompleteness.  Where  it  obtains,  one  of  the 
two  contracting  States  is  generally  obliged  to  give  to  the 
foreign  author  rights  greater  in  both  duration  and  content 
than  its  own  authors  get  in  return — this  is  because  of  the 
impossibility  of  estimating  accurately  the  value  of  any  given 
domestic  protection,  which  puts  the  establishment  of  a  perfectly 
fair  agreement  out  of  the  question.  The  value  of  protection 
in  a  given  State  depends  on  the  number  and  average  intellect 
of  its  people,  on  the  extent  of  the  domestic  recognition 
accorded  to  various  literary  and  artistic  works,  and  on  its 
ideas  as  to  the  admission  to  copjrright  of  certain  classes  of 
subjects,  such  as  photographs,  works  of  architecture,  etc- 

But  is  in  practice  satii&ctory. — The  opponents  of  the 
doctrine  of  reciprocity  close  their  eyes  to  the  existence  of 
any  reciprocity  short  of  the  absolute ;  they  reject  reciprocity 

>  It  muflt  be  mentioned  that,  instead  of  involying  the  grant  of  the  same  ri^At 
to  foreign  authors  as  to  natives,  general  reciprocity  may  take  the  form  of  a 
concession  of  the  same  protection  to  the  established  rights  of  foreigners  as  that 
which  is  accorded  to  those  of  natives.  In  the  former  case  foreigners  may  get  rights 
unrecognised  by  their  own  domestic  law,  while  in  the  latter  they  can  obtain  no 
further  rights  beyond  thoae  already  gained  by  them  in  the  country  of  origin. 
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88  it  exists,  but  fail  altogether  to  provide  a  suitable  substitate. 
Moreover  they  tax  the  principle  with  the  disadyantages  of 
conditions  which  do  not  properly  attach  to  it. 

According  to  Yon  Bar,  who  decries  reciprocity,  desirable 
results  cannot  be  obtained  from  it  unless  the  municipal  laws  of 
the  different  States  are  to  a  considerable  extent  identical  in 
content.  We  may  well  admit  that  reciprocity  cannot  exist  in 
die  absence  of  some  common  elements,  since  it  is  on  these  that 
it  is  based ;  but  we  cannot  on  that  account  agree  with  Yon  Bar 
that  the  principle  is  therefore  practicaUy  fruitless.  It  is  fairly 
obvious  that  all  civilised  codes  present  many  common  features ; 
and  especially  is  this  so  in  the  case  of  copyright.  In  spite  of 
all  the  arguments  against  the  principle,  it  is  clear  therefore  that, 
except  in  the  few  cases  where  universal  protection  is  freely 
granted,  the  choice  inevitably  lies  between  recognition  on  such  a 
basis  and  no  protection  at  all.  Hence  a  country  has  nothing 
to  lose  and  something  to  gain  by  the  adoption^  of  reciprocity; 
for,  however  inadequate  the  protection  it  gets  in  this  way  may 
be,  so  far  as  it  goes  it  acts  as  a  deterrent  to  piracy. 

Few  publishers  and  authors  are  aware  of  the  exact  extent 
of  the  protection  to  which  the  works  of  a  particular  foreign 
country  are  entitled  under  its  domestic  law,  even  when  they 
know  that  some  protection  exists.  ^  All  rights  reserved '  is 
generally  a  sufficient  warning,  and  does  not  caU  for  an  exact 
knowledge  of  the  rights  of  the  work  in  its  country  of  origin. 
Therefore,  although  reciprocity  has  been  characterised  as 
unsound  and  incompatible  with  the  true  principles  of  the 
recognition  of  the  right  to  copyright,  it  is  the  most  satisfactory 
basis  of  international  protection.     It  might  be  dispensed  with 


^  The  effect  of  a  merely  impending  treaty  embracing  the  condition  of  recipro- 
city ^was  seen  in  the  desertion  of  the  printers  and  publishers  of  piratical  reprints 
from  Bnusels,  the  centre  of  the  trade  in  international  infringements,  prior  to  the 
Mgian  treaty  with  France  in  1852. 
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if  every  nation  would  on  its  own  account  consent  to  assimilate 
the  rights  of  foreigners  to  those  of  its  own  subjects,  or  even 
to  assimilate  the  protection  given  in  two  cases,  without  treaty 
or  other  contract  conditional  on  reciprocity.  This  speculation, 
however,  does  not  belong  either  to  the  science  of  law  or  that  of 
practical  economics. 

Unconditional  Protection  by  Statute. — The  method  of  estab- 
lishing international  recognition  by  unilateral  declaration  of 
intention  to  protect  the  rights  of  foreigners  without  condition 
of  reciprocity  has,  however,  actually  been  adopted  by  the 
three  countries  mentioned  above,  i.e.  France,  Belgium,  and 
Luxemburg. 

But  even  here,  as  we  have  shown,  its  full  effect  has  in 
practice  been  derogated  from  by  means  of  treaties  in  the 
case  of  certain  important  countries.  The  absence  of  the  other 
countries  from  the  list  is,  it  may  safely  be  surmised,  due  either 
to  apathy  or  to  unwillingness  on  their  part  to  pay  for  what 
they  could  get  for  nothing  :  it  can  scarcely  have  been  doubt 
as  to  the  permanency  of  the  statutory  protection.  Nor  is  it 
just  to  suppose,  as  has  been  suggested,  that  those  countries 
which  entered  into  treaties  did  not  know  the  real  state  of 
affairs.  Doubtless  many  of  them  were  perfectly  willing  to 
make  a  return  for  the  protection  which  was  given  to  them,  even 
in  the  absence  of  means  of  compulsion. 

Pouillet  and  other  leading  French  writers  on  the  subject  of 
International  Copyright  forcibly  express  their  views  upon  the 
practical  and  well  calculated  application  of  the  wise  generosity 
of  their  coimtry  which,  from  whatever  motives,  has  adopted 
the  highest  standard  of  recognition  of  the  rights  of  authors 
both  in  its  domestic  law  and  in  its  international  relations. 
But  to  give  protection  without  condition  of  reciprocity,  and 
then  to  qualify  it,  as  France  has  done,  by  particular  arrange- 
ments in  the  case  of  those  countries  which  are  willing  to  act 
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justlj,  leaves  the  advantage  with  those  which  refuse  to  enter 
into  any  agreement,  and  detracts  from  the  consistency  of  the 
principle. 

The  Frenoh  Decree  of  1852. — The  French  law  embodying 
the  principle  of  universal  protection,  which  was  also  adopted 
by  Belgium  in  1886  and  by  Luxemburg  in  1898,  has  frequently 
been  interpreted  as  bringing  about  complete  assimilation  of 
the  rights  of  foreigners  to  those  of  natives,  whatever  the 
rights  which  the  former  enjoy  in  the  country  of  origin.  A 
glance  at  the  articles  of  the  Decree  of  1852  would  at  first 
sight  appear  to  confirm  this  view.  These  articles  run  as 
follows : — 

Art,  L  *  The  infringement  on  French  territory  of  works 
published  abroad  and  mentioned  in  the  penal  code  con- 
stitutes im  offence.' 

{Art.  2  deals  only  with  sales,  exportation,  and  forwarding.) 

Art.  3.  *  The  offences  dealt  with  in  the  preceding  article 
shall  be  punished  conformably  with  the  penal  code.' 

Art.  4.  *  Nevertheless  no  action  shall  be  admitted  unless 
with  the  accomplishment  of  the  conditions  required  vrith 
reference  to  works  published  in  France,  especially  by 
Sec.  6  of  the  law  of  the  19th  July  1793.' 

Aflomilation  of  'Sights'  and  Assimilation  of  < Protection.* — 
But  Darras  maintains  that  the  ^liberal  principle'  of  the 
Decree  is  merely  to  permit  the  alien  to  enjoy  in  France  the 
rights  given  him  by  his  own  country,  and  this  view  is  supported 
by  Lyon-Caen  and  other  authorities.^  Darras'  contention  is 
that  the  Decree  *  accords  simply  the  same  penal  protection '  to 
both  foreigner  and  native ;  if,  he  says,  the  preceding  articles 
of  the  Decree  had  brought  about  complete  assimilation,  the 
l^slator  would  not  have  introduced  Art.  4  by  the  adversative 

*  See  Lyon-Caen,  Lout  frangaxtef  ei  Hranghres  »«r  la  propriete  Htieraire  H 
BriiHiqtie,  p.  37,  n.  3. 
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^nevertheless/  but  would  hare  employed  such  a  term  as 
^  consequently.'  The  argument  scarcely  appears  irresistible  ; 
but,  supported  as  it  is  by  the  opinion  of  the  best  authorities 
and  by  diplomatic  practice,  the  view  of  ^  assimilation  of  pro- 
tection '  as  against  total  ^  assimilation  of  rights '  may  safely  be 
adopted  as  correct. 

It  is  extremely  important  to  distinguish  between  these  two 
things ;  for,  while  assimilation  of  the  rights  of  aliens  to  those 
of  natives  may  result  in  the  former  gaining  rights  which  they 
do  not  enjoy  under  their  own  domestic  law,  assimilation  of 
protection  can  confer  no  right  whatever  beyond  those  already 
gained  in  the  country  of  origin.  Both  modes  of  recognition 
however  furnish  an  absolute  protection  which  is  measured  by 
a  definite  standard  indicated  by  the  terms  (a)  the  rights,  and 
(J))  the  protection,  accorded  to  native  authors. 
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SECTION    V. 

PROTECTION  BY  TREATY, 

Position  of  Treaties  in  EngliBh  law — Advantages  and  disadvantages  of 
Treaties— The  effect  of  settled  arrangements — Treaties  draw  attention  to 
dispoted  points — ^Treaty-making  a  slow  process — Copyright  should  not  be 
dealt  with  in  commercial  Treaties — ^Injnstioe  of  such  inclusion  adversely 
critidBed — ^The  ^most  favoured  nation  clause* — Effect  of  war  on  com- 
mercial Treaties. 

According  to  the  rules  of  international  law  a  treaty 
may  be  validly  made  by  agreement  between  State  negotiators 
accredited,  either  for  the  specific  purpose,  or  in  virtue  of 
general  power  belonging  to  their  office,  followed  by  express  or 
tadt  ratification^  on  the  part  of  the  supreme  treaty-making 
power  of  the  State.* 

Usage  has  not  prescribed  any  necessary  form  of  inter- 
national contract :  definite  offer  and  acceptance'  by  competent 
authorities  are  its  only  essentials.  *  Between  the  binding 
force  of  contracts,  which  barely  fulfil  these  requirements, 
and  those  which  are  couched  in  solemn  form,  there  is  no 
difference.  From  the  moment  that  consent  on  both  sides 
18  clearly  established,  by  whatever  means  it  may  be  shown, 

'  This  is  interpreted  very  liherally  on  occaaionB,  e.(f.  a  trace  may  be  made  by 
acknowledgment  of  the  white  flag,  when  it  takes  effect  as  a  treaty  merely  in 
▼irtoe  of  a  general  recognition  by  the  supreme  power  of  the  validity  of  this 
method. 

'  See  Hall,  TWatise  on  IntemaHwal  LatOy  p.  345. 

'  *  A  yalid  agreement  is  therefore  concladed  as  soon  as  one  party  has  signified 
Ms  intention  to  do  or  to  refrain  from  a  given  act,  conditionally  upon  the 
acceptance  of  his  declaiation  of  intention  by  the  other  party  as  constituting  an 
engagement,  and  as  soon  as  such  acceptance  is  clearly  indicated.' — HaU, 
Tretdiae  on  International  Law,  pp.  348,  344. 
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a  treaty  exists  of  which  the  obligatory  force  is  complete.'* 
Hence  a  valid  international  agreement  may  be  made  by 
declaration  and  answer  or  by  exchange  of  notes  :  thus  the 
assurance  of  reciprocal  protection  which  was  given  by  Lord 
Salisbury  to  the  United  States  in  order  to  satisfy  Section  13 
of  the  Act  of  Congress  of  1891,  was  accepted  as  creating 
a  binding  arrangement  with  Great  Britain,  which  country  was 
therefore  admitted  by  proclamation  of  the  President  to  the 
benefit  of  the  Act. 

Position  of  Treaties  in  English  Law. — In  this  chapter  the 
modes  of  establishing  international  recognition  have  been 
divided  into  protection  by  statute  and  protection  by  treaty ; 
but  in  the  English  law  of  international  copyright  there 
is  not  that  distinction  between  diplomatic,  legal,  and  de- 
clarative measures  which  is  made  by  French  writers.  Our 
International  Copyright  Acts  have  always  been  made  with 
treaties  in  view,  some  to  adopt  ^  those  already  made,  e.g. 
the  Act  of  1852,  which  gave  a  legal  sanction  to  the 
treaty  made  with  France  in  1851,  and  others  to  give  power 
to  the  Crown  to  carry  out  contemplated  arrangements  by 
means  of  Orders  in  Councils,  as  was  done  by  the  Acts  of 
1844,  1852,  and  1886.  Treaties  usually  become  law  in 
virtue  of  Orders  in  Council  made  under  general  powers 
given  by  Acts  of  the  latter  class. 

Advantages  and  Disadvantages  of  TreatieB. — There  can  be 
no  doubt  that  in  copyright  as  well  as  in  other  matters 
treaties  possess  great  advantages.  They  can  be  arranged  for 
a  period  long  enough  to  give  the  publisher  sufficient  time 
to  reap  the  advantage  of  his  venture  on  the  foreign 
market,  while   provision  may  be  made  for  their  renewal  at 

^  Hall,  Treatise  an  International  Law^  p.  344. 

'  The  Monks  well  Bill  of  1901  provides  for  the  complete  adoptiofn  of  the  Beme 
Conventioii  as  revised  at  the  Paris  Conference  in  1896. 
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intervals  sufficiently  short  to  provide  opportunities  for  that 
frequent  revision  which  continuous  advance  in  international 
conceptions  of  copyright  makes  necessary.  A  copyright 
treaty  presents  an  opportunity  for  a  direct  and  honest 
solation  of  the  various  questions  which  are  at  issue  with 
F^ard  to  the  rights  of  authors  of  the  contracting  countries; 
and  the  international  arrangement,  being  of  full  contractual 
force,  puts  matters  on  the  most  substantial  basis. 

The  effect  of  settled  arrangements. — It  has  been  objected 
that  treaties  retard  progress,  revision  being  impossible  until 
the  expiration  of  the  stipulated  term.  The  obvious  reply  to 
this  is  that  at  the  outset  the  contracting  parties  may  fix  what- 
ever number  of  years  they  think  convenient,  or  may  even 
follow  the  rule  of  the  Berne  Convention  and  make  the  treaty 
terminable  at  a  year's  notice.  Moreover,  when  the  parties 
are  ready  for  progress  they  can  always  by  mutual  consent 
cut  short  the  interval  fixed.  Apart  from  this,  the  objection 
in  question  applies  to  all  copyright  Acts,  whether  international 
or  municipal :  experience  has  shown  that  the  institution  and 
revision  of  copyright  statutes  is  difficult  and  slow  compared 
mik  legislation  on  matters  which  command  the  popular 
attentipn. 

The  inability  on  the  part  of  a  State  to  denounce  a  treaty  at 
will  is  not  without  a  corresponding  advantage,  for  the  other 
contracting  party  is  equally  boimd  for  the  same  time.  It  is 
significant  of  the  development  of  modem  commerce  that 
calculations  and  arrangements  are  often  now  made  in  anticipa- 
tion of  transactions  in  the  far  future,  in  many  cases  even 
beyond  the  life  expectation  of  the  parties.  A  fair  degree  of 
permanency  in  diplomatic  arrangements  which  affect  trade  is 
therefore  essential :  and  this  is  particidarly  true  in  reference 
to  copyright,  which,  in  the  absence  of  international  agree- 
ment, entirely  loses  its  commercial  value  in  a  foreign  country. 
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Treaties  draw  attention  to  ditputed  points. — The  fact,  claimed 
by  some  as  an  advantage,  that  copyright  treaties  finally  settle 
delicate  matters  of  dispute  between  the  parties,  is  regarded  in 
the  contrary  way  by  others.  According  to  the  latter,  to  call 
public  attention  to  details  of  controversy  may  wound  national 
susceptibilities  and  is  therefore  unwise.  But,  on  the  other 
hand,  not  to  do  so  is  merely  to  postpone  the  evil  and  to  give 
repeated  occasion  for  friction.  In  any  case  a  treaty  is  a 
contract ;  and  it  presents  the  ordinary  opportunities  for  in- 
cluding or  excluding  any  particular  matter. 

Treaty-making  a  alow  proeess. — It  is  sometimes  urged  that 
the  making  of  treaties  is  slow  and  cumbrous,  and  many 
instances  of  this  fact  may  be  given.  Thus  the  task  of 
securing  treaties  with  the  German  States  in  connection  with 
the  establishment  of  copyright  recognition  throughout  the 
Confederation  occupied  Prussia  for  three  years.  But  it  must 
be  remembered  that  this  particular  case  was  the  first  of  its 
kind,  and  it  may  fairly  be  asked  what  substitute  for  the 
tedious  process  can  be  suggested. 

The  labour  may  be  reduced,  as  France's  negotiations  after 
1852  show,  by  excellence  of  the  domestic  legislation  of  one  or 
both  of  the  parties ;  and  while  the  success  of  the  first  treaty 
may  operate  to  induce  other  States  to  enter  into  negotiations, 
the  extra  trouble  involved  decreases  in  proportion  to  the 
number  of  treaties.  In  fact,  as  in  the  case  of  the  Berne  Con- 
vention, it  is  possible  for  a  multiple  treaty  to  be  contracted 
between  a  large  nimiber  of  States  at  a  time. 

Copyright  should  not  be  dealt  with  in  Conmiereial  Treaties. — 
Though  there  is  a  stage  when,  owing  to  the  growth  in 
human  needs,  even  intellectual  productions  become  ordinary 
objects  of  commerce,  yet  the  question  of  the  rights  which 
exist  in  intellectual  works  and  that  of  their  international 
treatment   need   separate   consideration :    the    protection    of 
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copyright  should  not  be  made  dependent  upon  the  changes 
in  the  world's  market.  It  is  only  by  regarding  copyright 
apart  from  other  matters  that  it  is  possible  to  give  it  that 
delicate  consideration  which  such  an  abstract  commodity 
requires. 

In  international  relations  particularly  this  holds  good.  The 
custom  of  nations  makes  a  marked  distinction  between  its 
treatment  of  the  private  rights  of  foreigners  where  bales  of 
cotton^  and  foreign  intellectual  publications  are  concerned: 
property  in  the  latter  is  recognised  grudgingly. 

Even  when  a  State  rises  superior  to  the  general  custom 
in  this  respect,  it  often,  clumsily  enough,  treats  conunercial 
matters  and  author's  rights  together  in  such  a  way  as  to 
work  injury  to  the  latter.  On  the  motion  of  M.  Renault,  the 
International  Congress  held  at  Paris  in  1878  recommended 
the  abolition  of  the  practice  of  incorporating  copyright  pro- 
visions with  conunercial  treaties,  but,  in  spite  of  its  evils,  this 
still  continues.  Stipulations  for  the  recognition  of  intellectual 
rights  are  frequently  mixed  up  with  questions  of  tariflb  on 
various  classes  of  goods  and  those  affecting  many  other 
trade  interests. 

To  this  there  would  be  less  objection  if  the  nature  of  the 
problems  involved  in  the  protection  of  author's  rights  was 
fully  known,  and  if  these,  together  with  the  relative  values  of 
the  intellectual  and  material  products,  could  be  settled  hj  the 
draftsman  at  the  outset.  But,  in  addition  to  the  risk  of  the 
proper  data  not  being  within  his  knowledge,  it  is  to  be  feared 
that,  if  in  the  process  of  negotiation  any  of  the   proposed 

'  '  The  law  of  natioiui,  being  in  great  part  a  body  of  customary  roles,  depends 
upon  the  piactice  of  nations ;  and  what  has  not  been  practised  cannot  be  affirmed 
to  be  part  of  that  law.  But  the  real  equity  of  the  case,  founded  in  the  principles 
^rhich  goyem  other  rights,  requires  that  the  author's  interest  in  his  book  should 
be  respected  throughout  the  globe,  as  much  as  the  interest  of  a  merchant  in  a 
Inle  of  goods.'~Ourtis,  Law  of  Copyright^  p.  22. 
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contents  of  the  treaty  have  to  be  sacrificed,  the  provisions  deal- 
ing with  intellectual  rights  will  be  eliminated  in  favour  of  the 
others.  However,  this  is  not  always  the  case  ;  the  action  of 
France  in  reference  to  its  commercial  treaty  of  1852  with 
Belgium  provides  an  illustration  of  the  making  of  commercial 
concessions  in  order  to  secure  international  recognition,  though 
here  the  commercial  value  of  the  intellectual  productions  in 
question  was  undoubtedly  great. 

L^iutioe  of  saoh  InoliiBion  Adversely  Critioised. — The  injus- 
tice of  embodying  provisions  relating  to  intellectual  rights  in 
commercial  arrangements  has  often  been  emphasised  by  literary 
and  artistic  Conferences.  Attention  has  been  drawn  to  the 
lack  of  a  right  conception  of  the  nature  of  intellectual  rights 
which  is  indicated  by  their  incorporation  in  commercial  treaties, 
and  to  the  difficulties  which,  when  the  exigencies  of  trade  and 
the  pecuniary  interests  of  the  parties  have  to  be  taken  into 
account,  beset  the  commencement  and  termination  of  the 
treaty  at  appropriate  times. 

In  a  commercial  treaty  '  discussion  may  be  limited  to  the 
difficulties  arising  out  of  commercial  relations  and  the  prin- 
ciples of  intellectual  rights  ignored  almost  entirely  ;  in  such  a 
case  the  interests  of  copyright  would  have  no  assured  to- 
morrow.'^ Why  should  the  fate  of  literary  and  artistic 
agreements  follow  the  fluctuations  of  markets,  and  be  bound 
up  artificially  with  that  of  matters  with  which  the  subject  has 
no  connection  ?  Romberg's  report  presented  to  the  Copy- 
right Congress  at  Brussels  in  1884  shows  the  inconvenience 
of  such   treaties  as  that  between  France  and  Holland^  in 

*  Dairas,  Du  Droit  dea  Autettrs  et  des  Art\»tes^  p.  667,  n.  1. 

'  *  In  Art.  14  of  the  treaty  of  commerce  and  naTigation  between  Fiance  and 
HoUand  (July  26,  1840),  the  regulation  of  the  question  of  intellectual  rights  was 
promised  at  a  later  date.  Owing  to  yarious  circumstances,  into  the  details  of 
which  we  need  not  now  enter,  the  literary  convention  did  not-  come  into  force 
until  1866.'— Darras,  JDu  Droit  det  AuttHrt  et  des  ArtitUt,  p.  202. 
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which  copyright  matters  were  mingled  with  questions  relating 
to  shipping  and  commerce.  '  On  the  day  when  the  merchants 
of  Havre  and  the  shipowners  of  Botterdam  are  no  longer 
able  to  agree,  literary  infringement  will  once  more  be  at 
liberty  to  set  up  it^  workshops  at  the  Hague/  ^ 

The  'Host  Favoured  Hation  Claiue/ — ^According  to  Yon  Bar, 
the  most  favoured  nation  clause  is  entirely  unsuited  for  con- 
Tentions  relating  to  copyright.  But,  though  the  insertion  of 
this  clause  in  a  treaty  with  one  State  ^  may,  perhaps,  impair  the 
full  operation  of  the  treaty  concluded  with  another  State,  there 
need  be  little  fear  of  this  being  the  case  with  regard  to  intel- 
lectual property.'*  The  most  favoured  nation  clause  presents 
a  perfectly  fair  consideration  on  either  side  in  an  international 
agreement,  but  if  this  is  inserted  difficulties  may  arise  when 
revision  of  arrangements  with  the  same  party  is  desirable,  and 
obstacles  may  present  themselves  to  the  making  of  treaties 
with  other  States  imless  it  is  convenient  to  introduce  the 
clause  there  also.  Of  the  fairness  of  the  clause,  Darras  says  : 
*K  the  Spaniards  are  more  completely  protected  in  France 
than  are  the  English,  there  results  certainly  an  inequality, 
but  this  fact  does  not  by  itself  cause  any  prejudice  to  the 
EngUsh.' 

The  policy  of  introducing  the  most  favoured  nation  clause 
into  treaties  has  been  fully  adopted  by  France.  In  1891  it 
had  no  fewer  than  five  Conventions  embodying  the  principle, 
those  with  Spain  1880,  Germany  1883,  Italy  1884,  being  still 
in  existence  :  the  Belgian  treaty  of  1881,  however,  was  de- 
nounced in  1891,  and  in  the  same  year  the  Swiss  agreement 
of  1882  was  also  repudiated,  Belgium  and  Switzerland  taking 
this  action  as  a  measure  of  retorsion,  on  account  of  conmiercial 
disputes. 

^  Dainui,  2>H  Droit  de»  Auteurt  et  det  Artistet,  p.  657,  n.  1. 
*  Fkupiy,  Thhe  de  doetarat,  p.  187. 
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The  copyright  treaty  of  1851  between  France  and  Great 
Britain,  now  no  longer  in  force,  contained  preferential  clauses  ; 
it  provided  for  a  reduction  in  the  duties  payable  on  books, 
prints,  drawings,  and  musical  works  published  in  France  and 
imported  into  Great  Britain.  It  further  enacted  that  'the 
rates  of  duty  .  •  .  shall  not  be  raised  during  the  continuance 
of  the  present  Convention ;  and  that  if  hereafter,  during  the 
continuance  of  this  Convention,  any  reduction  of  those  rates 
should  be  made  in  favour  of  books,  prints,  drawings,  or  musical 
works  published  in  any  other  country,  such  reduction  shall 
be  at  the  same  time  extended  to  similar  articles  published  in 
France.'^ 

Effect  of  War  on  Commereial  Treaties. — Treaties  of  com- 
merce are  generally  annulled  by  a  declaration  of  war;  and 
this  fact  becomes  of  great  importance  to  the  author  where 
copyright  provisions  are  contained  in  a  commercial  treaty. 

The  idea  that  on  the  declaration  of  war  all  the  subjects 
of  one  State  were  supposed  to  be  enemies  of  the  other  has 
been  replaced  in  modem  times  by  a  more  tolerant  view.  The 
example  set  by  the  English  Government  in  1756,  when  it 
allowed  French  persons  then  in  the  country  to  remain  during 
the  war,  has  frequently  been  copied  ;  and  now  it  is  practically 
certain  that,  if  separate  copyright  arrangements  were  in  force 
at  the  commencement  of  hostilities,  the  intellectual  work  of  a 
foreigner  would  be  free  from  molestation. 

Commercial  treaties  are,  however,  as  has  been  stated,  usually 
annulled  by  the  outbreak  of  war,  and  this  fact  has  great  bearing 
upon  our  subject,  for  when  copyright  provisions  are  embodied 
in  them  these  naturally  lapse  with  the  treaties.  For  example, 
during  the  Franco-Prussian  war  of  1870  and  1871  the  com- 
mercial treaties  in  which  the  copyright  relations  between  France 

^  Burke,  The  Law  of  Intematumal  Copyright  between  England  and  France^ 
p.  92. 
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and  the  Germanic  States  were  determined  became  inoperative. 
When  they  were  renewed  in  1871,  nine  States  were  not 
included,  and  it  was  not  until  after  a  lapse  of  twelve  years 
that  the  omission  was  remedied  in  a  fresh  treaty. 

The  injury  caused  to  the  best  interests  of  copyright  by 
dealing  with  it  in  commercial  treaties  is  therefore  not  solely 
the  direct  result  of  war.  The  effect  of  war  is  not  always 
repaired  at  its  close,  for  with  the  restoration  of  peace  pressing 
matters  of  trade  have  to  be  adjusted,  and  copyright  protection 
is  then  not  usually  regarded  as  of  the  most  urgent  importance. 
Copyright  is  of  such  cosmopolitan  nature  that  it  should  be 
rendered  independent  of  such  influences,  and  form  the  subject 
of  a  separate  agreement. 
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SECTION  VI. 

THE  POSSIBLE  CONFLICT  OF  TREATIES. 

Possible  conflict  with  domestic  law — ^Possible  conflict  with  other  Treattes 
— ^The  Rules  of  the  Berne  'CoDvention  as  to  conflicting  Treaties. 

Possible  oonfliot  wifh  Bomestio  Law. — It  is  out  of  the 
question  for  two  countries  to  think  of  entering  into  any  sort 
of  copyright  treaty  with  one  another,  unless  their  domestic 
systems  of  law  have  many  elements  in  conmion.  The  general 
idea  of  the  nature  of  copyright,  and  the  general  principles 
upon  which  the  author's  protection  is  based,  must  at  least  be 
the  same  in  both  systems — and,  in  matters  of  detail,  the  more 
closely  the  provisions  of  the  two  codes  approach  one  another 
the  better  will  be  the  chance  of  success  for  the  treaty.  If 
there  is  any  great  divergence  between  the  two  systems  of  law, 
the  establishment  of  the  treaty  will  be  difScult,  and  even  when 
it  has  been  completed  there  will  be  great  danger  of  misunder- 
standings and  of  disputes  as  to  the  way  in  which  it  is  to  be 
carried  out.  Under  arrangements  for  reciprocity,  a  country 
cannot  well  know  what  it  is  going  to  receive  unless  it  can 
take  its  own  law  as  at  least  a  rough  guide.  That  Kussia  has 
at  the  present  time  no  copyright  treaties  with  other  countries 
is  doubtless  due  to  the  fact  that  her  copyright  legislation  is 
altogether  out  of  harmony  with  that  of  the  more  highly 
civilised  countries  of  the  world. 

In  order  to  make  the  negotiation  of  treaties  easy  and  to 
secure  success  for  them  when  made,  it  is  necessary  for 
every  country  to  keep  well  abreast  of  the  times,  to  take  note 
of  the  development  of  international  opinion  on  the  subject  of 
copyright,  and,  when  opportunity  offers  for  the  reform  of  its 
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own  law,  to  give  its  full  consideration  to  the  existing  laws  of 
other  States,  with  a  view  to  imitating  what  is  best  in  them 
and  rejecting  what  is  worst.  In  this  waj  the  process  of 
assimilation  and  advance  is  carried  on. 

When  the  domestic  laws  of  two  States  are  sufficientlj  alike 
to  admit  of  the  conclusion  of  a  satisfactory  treaty  between 
them,  it  is  still  necessary  for  each  to  take  care  that,  in  entering 
into  such  a  treaty,  it  does  not  pledge  itself  to  proyisions  con- 
flicting with  that  part  of  its  domestic  law  which  is  dissimilar 
from  that  of  the  other  State.  At  the  present  time  countries 
are  not  given  to  examining  their  laws  exhaustively  as  a  pre- 
liminary to  treaty  negotiations.  Hence  it  sometimes  happens 
that  in  accepting  what  appears  to  be  a  perfectly  harmless 
proposal  a  State  involves  itself  in  future  difficulties,  simply 
because  the  proposal  in  question  embodies  the  other  party's 
view  of  the  law  and  not  its  own.  This  is  a  danger  against 
which  it  is  necessary  to  take  adequate  precautions. 

PoHible  confliot  with  other  Treaties. — ^When  a  country  which 
is  dunking  of  entering  into  a  treaty  has  one  or  more  treaties 
with  other  States  already  in  force,  it  is  necessary  for  it  to  use 
aU  due  care  in  order  to  prevent  the  insertion  in  the  new 
treaty  of  any  provisions  which  shall  conflict  with  its  existing 
obligationB  imder  the  old  agreements.  As  an  example  of  the 
anomalies  which  may  result  from  carelessness  in  this  respect, 
Darras  points  out  that  a  German  author  who  publishes  his 
work  in  Belgium  has,  under  the  rules  of  the  treaties  made  by 
France  with  Belgium  and  Germany  respectively,  the  choice  of 
one  of  two  periods  of  protection  in  France.  As  the  author  of 
a  Belgian  workj  he  may  claim  the  domestic  period  of  the 
Belgian  Law,  ue.  hie  plus  fifty  years :  while  as  a  German 
author^  he  can  claim  only  the  domestic  period  of  the  German 
Law,  ue.  life  plus  thirty  years.  As  a  matter  of  fact  he  would 
probably  get  the  longer  period  of  protection,  but  the  example 
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shoT?s  that  it  is  advisable  for  a  country  which  is  contemplatiiig 
the  conclusion  of  a  number  of  treaties  to  adopt  at  the  outset 
certain  definite  lines  of  policy  and  to  follow  them  out  in  every 
case ;  so  that  each  treaty  becomes  part  of  a  consistent  whole 
and  not  an  isolated  transaction  which  may  come  into  conflict 
with  others.^ 

The  rules  of  the  Berne  ConyeiLtion  as  to  conflicting  Treatiei. — 
Where  an  International  Union  is  established,  it  is  usually  part 
of  the  object  of  its  members  to  secure  uniformity  of  treatment 
for  their  authors  throughout  the  territory  of  the  Union.     The 
success  of  any  such  purpose  is  likely  to  be  impaired  by  the 
existence  of  separate  treaties  between  the  countries  of  the 
Union.      In  the  case  of  the  International  Union  formed  at 
Berne  in  1886,  the  Berne  Convention  permits  such  separate 
treaties  to  subsist  so  long  as  they  confer  upon  authors,  or 
their  representatives,  rights  more  extended  that  those  granted 
by  the  Convention,  or  include  other  stipulations  not  contrary 
to  that  agreement.     This  is  a  sacrifice  of  the  principle   of 
uniformity  to  the  paramount  object  of  advancing  the  inter- 
national rights  of  authors.     As  a  matter  of  fact,  however,  the 
Convention  is  superseding  all  separate  treaties  between  Union 
countries.     No  fresh  ones  are  being  concluded,  and  year  by 
year  those  which  already  exist  are  being  denounced. 

^  Aooording  to  the  general  rules  of  International  Law,  when  one  country  has 
made  separate  treaties  with  two  different  States  and  a  conflict  arises  between 
these  agreements  the  earlier  in  date  takes  precedence  over  the  later. 


Secfii.]     REGISTRATION,  DEPOSIT  OF  COPIES,  ETC.  149 


SECTION  vn. 

RE0I8TBATI0N,  DEPOSIT  OF  COPIES,  AND  OTHER 
FORMALITIES. 

Vexatious  conditions  should  not  be  imposed  on  foreigners — ^Difficulties 
coDDected  with  deposit  of  copies — Formalities  under  tlie  English  Inter- 
national Acts. 

Tezatioiui  conditionB  should  not  be  imposed  on  foreigners. — 
An  international  agreement  for  reciprocal  protection  should 
be  made  as  simple  as  is  compatible  with  definiteness :  each 
State  should  extend  to  subjects  of  the  other  exactly  the  same 
rights  as  it  grants  to  its  own^  and  should  not  seek  to  introduce 
anj  complications  in  the  shape  of  conditions  and  formalities 
into  the  treaty.  It  is  unreasonable  that  a  State,  imder  an  open 
or  Teiled  threat  to  refuse  to  enter  into  a  projected  treaty,  should 
make  stipulations  for  the  acceptance  of  provisions  drawn  up 
in  the  interests  of  its  manufacturing  trade  or  tariffs,  whether 
it  wishes  these  to  be  inserted  in  the  treaty  itself  or  to  take 
effect  separately.  Copyright  arrangements  should  not  be 
hampered  by  such  provisions  as  the  one  insisted  upon  by  the 
United  States  in  1891  to  the  effect  that  aliens  must  set  up 
the  type  of  their  books  in  the  country  in  order  to  gain 
protection. 

In  addition  to  such  unreasonable  stipulations  as  these,  there 
are  others  which  are  commonly  adopted,  in  spite  of  the  fact  that 
many  persons,  even  in  the  countries  which  insist  upon  them, 
regard  them  as  troublesome  and  vexatious.    The  principal  of 

'  It  is  Gfidy  reasonable  that  an  author  who  wishes  to  have  his  work  protected 
in  a  foreign  country  should  make  himself  acquainted  with  the  oonditiona  on 
which  the  protection  of  native  works  depends  ;  though  it  is  desirable  that  in  all 
coontriee  these  conditions  should  be  made  as  uniform  as  possible. 
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these  relate  to  deposit  of  copies  of  the  work,  registration  of 
title,  and  other  formalities,  which  have  almost  as  manj 
variations  in  mode  as  there  are  contracting  States.  The 
confosion  created  by  these  restrictions  is  such  that  the  total 
abolition  of  them  has  been  strongly  adyocated;  but  it  is 
submitted  that  this  would  mean  a  present  simplification  at  the 
expense  of  an  increase  of  doubt  and  confusion  in  the  future : 
some  formality  by  which  the  commencement  of  the  term  of 
copyright  for  each  work  may  be  dated  seems  absolutely 
necessary. 

Diffieultles  connected  with  Deposit  of  Copies. — In  practice 
authors  who  wish  to  have  their  works  protected  in  a  foreign 
country  must  have  regard  to  the  following  possible  contin- 
gencies : 

(1)  Deposit  may  be  required  in  the  country  of  origin  ;  and 
(a)  may  also  be  required  in  the  foreign  State ;  or 

(J)  may  not  be  required  in  the  foreign  State. 

(2)  Deposit  may  not  be  required  in  the  country  of  origin ; 

but 
(a)  may  be  required  in  the  foreign  State ;  or 
(J)  may  not  be  required  in  the  foreign  State. 

(3)  In  countries  where  deposit  is  required  it  may  be  either 

(a)  A  condition  for  the  vesting   or  protection  of  the 

copyright;  or 

(b)  A  separate  obligation  incurred  by  the  fact  of  publi- 

cation, with  separate  penalties  attached — as  is 

the  case  in  England. 
An  author  who  belongs  to  a  country  which  does  not  exact 
deposit  of  copies  as  a  condition  of  the  vesting  of  copyright 
must  be  particularly  careful,  lest,  ignorant  of  any  such  require- 
ment, he  should  lose  the  protection  of  his  rights  in  foreign 
countries ;  and  even  an  author  who  belongs  to  a  country  which 
itself  requires  deposit,  may  wrongly  consider  the  performance 
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of  this  fonnalitj  in  the  country  of  origin  sufficient  to  fulfil  the 
demaDds  of  a  foreign  State  which  also  requires  deposit  of 
copies  within  its  own  borders. 

The  need  for  a  careful  examination  hj  each  of  the  con- 
tracting parties  of  the  requirements  of  the  other's  domestic 
kw  is  illustrated  by  a  misunderstanding  which  arose  under 
the  Prussian  Law  of  1837.  This  Act  adopted  the  principle 
of  general  legal  reciprocity;  and  it  was  thought  in  France 
that  the  Decree  of  1852,  which  granted  universal  protection 
to  aliens,  fulfilled  its  requirements  and  entitled  French  authors 
to  protection  in  Prussia.^  This  view  was,  however,  foimd  to 
be  erroneous,^  The  Decree  exacts  deposit  from  aliens  bm 
a  condition  of  protection,  while  the  Prussian  law  imposed  no 
such  condition ;  therefore,  as  an  absolute  reciprocity  did  not 
exist,  it  was  held  by  the  Prussian  Courts  that  France  could 
not  claim  protection  under  the  Prussian  statute,  although 
that  country,  pursuing  its  policy  of  universal  protection,  made 
no  difficulty  about  extending  the  protection  of  its  own  law  to 
Prussian  authors. 

Fomialities  under  thB  English  Intemational  Aots. — In  Great 
Britain,  deposit  of  copies  and  registration  are  no  longer  exacted 
from  the  authors  of  foreign  books  entitled  to  the  protection 
of  the  law.  This  is  clear  from  the  terms  of  the  International 
Act  of  1886  (sec.  4),  which  provides  that  *  Where  an  order 
respecting  any  foreign  country  is  made  under  the  Inter- 
national Copyright  Acts,  the  provisions  of  those  Acts  with 
respect  to  the  registry  and  delivery  of  copies  of  works  shall 
not  apply  to  works  produced  in  such  country  except  so 
far  as  provided  by  the  order.'  The  exemption  is  recog- 
nised in  practice  at  Stationers'  Hall  and  the  British  Museum. 

1  FlaiaOk  and  Huguet,  Code  Intematumal  de  la  Fropriki  InduitnelU  ArHHi^m 
ei  LitUrmrey  p.  297. 
^  Klostermaim,  Dm  gtiUigt  EtgerUhum  (Berlin,  1871),  vol.  i.,  p.  59. 
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It  is  important  to  note  this,  as  the  section  of  the  Inter- 
national Act  of  1844  which  refers  to  registration  and  deposit^ 
is  not  expressly  repealed  by  the  1886  Act — ^a  fact  which  may 
account  for  the  existence  in  foreign  countries  of  a  widespread 
opinion  that  deposit  is  still  necessary  to  enable  foreign  works 
to  gain  protection  in  Great  Britain. 

It  has,  however,  been  suggested  that,  as  under  the  1886 
Act  a  foreign  work  is  to  have  the  same  rights  as  if  produced 
in  the  United  Kingdom,  and  as  these  rights  only  exist  in 
virtue  of  various  domestic  Acts,  the  provisions  of  those  Acts 
as  to  registration  and  delivery  of  copies  must  apply,  apart 
altogether    from    such    extra    formalities   as   were   formerly 


^  Regittration  and  Delivery  of  Copiei  under  tlie  Englifh  Aeti. — As  there 
seems  to  be  some  doubt,  even  in  England,  as  to  the  effect  of  the  provisions  of 
those  prior  Acts,  we  insert  them  here : — 

2844  ^c^  (sees.  6-9)  unconditionally  provides  for  the  registry  and  delivery  of 
copies  at  Stationers'  Hall.  The  effect  of  sec.  4  (i)  of  the  1886  Act,  combined 
with  the  pi-esent  Orders  in  Council,  is  to  make  this  inapplicable  to  works  of  the 
present  treaty  countries. 

2852  Act  (sec.  8)  enacts  that  no  author  shall  be  entitled  to  the  benefit  of  the 
Act  in  respect  of  the  translation  of  any  book  unless  registration  and  deposit  of 
the  original  work  be  made  within  three  calendar  months  of  its  first  publication  in 
the  foreign  country,  and  also  registration  and  dex)Ofiit  of  a  copy  of  the  authorised 
translation  in  the  United  Kingdom  within  a  time  to  be  mentioned  in  the  Order 
in  Council.    This  section  is  repealed  by  sec.  12  of  the  International  Act  of  1886. 

Art,  8  of  the  treaty  of  1852  with  France  was  quite  clear.  It  ran : — *■  Neither 
authors,  nor  translators,  nor  their  lawful  representatives  or  assigns,  shall  be 
entitled  in  either  country  to  the  protection  stipulated  by  the  preceding  articles, 
nor  shall  copyright  be  claimable  in  either  country,  imless  the  work  shall  have 
been  registered  in  the  manner  following,  tliat  is  to  say : — (1)  If  the  work  bo  one 
that  has  first  appeared  in  France,  it  must  be  registered  at  the  Hall  of  the  Company 
of  Stationers  in  London.  (2)  If  the  work  be  one  that  has  first  appeared  in  the 
Dominions  of  her  Britannic  Majesty,  it  must  be  registered  at  the  Bureau  de  la 
Librairie  of  the  Ministry  of  the  Interior  at  Paris  .  .  .' — Burke,  Law  of  Inter- 
national  Copyright  between  England  and  France,  p.  88. 

But,  however  plain  were  the  directions  to  the  foreign  author  for  registration 
and  deposit  under  the  old  Acts,  it  is  equally  clear  from  the  1886  Act  that,  in 
the  absence  of  any  special  provision  in  the  particular  Order  in  Council  relating 
to  the  foreign  country,  the  International  Acts  do  not  now  require  registration 
and  deposit. 
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required  by  the  International  Statutes.  After  receiving  some 
support  from  judicial  authority,^  this  view  of  the  law  has 
now  been  overruled  by  the  Court  of  Appeal,  which  has 
decided  that  no  registration  or  deposit  whatever  of  foreign 
works  is  necessary  in  Great  Britain,  unless  it  is  expressly 
required  by  the  Order  in  Council  granting  protection.^ 

1  FisHuni  V.  HoUingshead  (1891),  2  Ch.  371. 

3  Manfstaengl  V.  Atnerican  Tolnieco  Company  (1895),  1  Q.B.  347. 


CHAPTER   III. 


THE  POSSIBILITY  OF  A  UNIVERSAL  LAW 
OF  COPYRIGHT. 


SECTION  I. 

THE  PRESENT  PROSPECT  OF  A    UNIVERSAL  LAW 
OF  COPYRIGHT. 

T!ie  comparison  of  national  systeme  of  Copyright — A  universal  law 
is  an  all-embracing  International  Code — ^The  two  factors  in  International 
Copyright — ^The  true  conception  of  Copyright — Copyright  ConventionB  and 
voluntary  Universal  Protection — ^National  obstacles  to  international  progress 
— Danger  of  too  rapid  progress. 

The  oomparison  of  If ational  Systenui  of  Copyright — ^A  rapid 
survey  of  the  present  position  of  copyright  protection  in  the 
civilised  countries  of  the  world  yields  the  conclusion  that 
in  essence  the  rights  conceded  to  authors  are  everywhere 
identical.  All  countries  forbid  unauthorised  copying,  all  limit 
the  duration  of  the  author's  right  to  a  certain  term,  and  all 
grant  some  recognition  to  subsidiary  rights  like  performing 
right  or  translating  right. 

But  when  we  come  to  the  details  of  protection,  we  find 
that  the  laws  of  the  various  States  diflfer  very  considerably 
from  one  another.  The  term  of  protection  varies  from 
the  author's  life  plus  80   years  of    Spain    to   the    28   years 
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(with  a  conditional  extension  for  a  further  14  years)  of  the 
United  States  and  the  life  (or  40  years)  period  of  Italy.  Some 
oountries  impose  formalities,  some  do  not ;  and  those  which  do 
are  by  no  means  at  one  as  to  the  nature  of  the  formalities  to  he 
exacted,  and  the  part  which  they  are  to  play.  Thus  in  England 
registration  is  a  '  condition  precedent  to  suing/  in  the  United 
States  it  is  a  condition  of  the  vesting  of  copyright,  and  in 
Austria  it  is  not  required  for  any  purpose.  Again,  the  law 
of  the  United  States  contains  a  ^  manufacturing  clause,' 
according  to  which  no  work  can  gain  protection  unless  its  type 
has  been  set  in  America. 

There  are  differences  between  the  laws  of  various  coimtries 
as  to  the  liberty  of  extract  for  educational  and  scientific 
works,  as  to  the  need  for  express  reservation  for  musical  per- 
forming right,  as  to  the  treatment  of  newspaper  and  magazine 
articles,  as  to  the  relation  of  translating  right  to  copyright, 
ae  to  the  author's  right  to  prevent  the  conversion  of  his  novel 
mto  a  play  or  of  his  play  into  a  novel :  everywhere  there  are 
differences.  And,  in  default  of  the  imposition  upon  all 
countries  of  a  common  code  by  some  extraneous  power  pos* 
sessed  of  a  world-wide  authority,  a  universal  law  can  only  be 
brought  about  by  harmonising  all  such  differences  and  by 
assimilating  all  details  according  to  some  certain  pre-arranged 
standard — some  ^  model  law ' — ^through  the  ordinary  means  of 
international  negotiation. 

A  IFiiivenal  Law  is  an  all-embracing  Xntemational  Code. — ^As 
to  the  treatment  of  the  rights  of  foreign  authors,  this  process 
of  assimilation  has  already  made  considerable  headway  in  a 
number  of  countries.  Every  State  on  entering  into  a  treaty 
agrees  to  fashion  that  part  of  its  law  which  regulates  the 
protection  of  foreign  authors,  in  such  a  way  that  it  may  con- 
form to  the  standard  set  up  by  the  treaty  itself.  As  to  the 
protection  of  native  authors,  however,  there  has  so  far  been  no 
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attempt  to  unify  the  rules  relating  to  this  in  any  two  or  more 
countries. 

Hence  in  the  present  state  of  affiiirs  all  that  can  be  con* 
sidered  is  the  unification  of  the  protection  of  foreign  authors 
in  every  civilised  country.  When  this  has  been  achieved, 
then  will  be  the  time  to  look  to  the  question  whether 
a  common  code  can  be  established  for  the  regulation  of  all 
copyright  matters,  national  and  international,  throughout  the 
world.  Once  such  a  code  were  established,  there  would  of 
course  be  no  longer  any  distinction  between  national  and  inter- 
national affairs  :  for  purposes  of  copyright  the  whole  civilised 
world  would  then  be  one  nation.  Meanwhile  attention  must 
be  confined  to  a  project  for  the  elaboration  of  one  common 
law  of  international  copyright  of  such  a  character  as  to 
secure  to  foreign  authors  everywhere  a  fixed  and  liberal 
protection. 

The  two  JACtors  in  Intemational  Copyright. — International 
copyright  involves  two  distinct  factors  : 

(i)  The   subject-matter  with  which  the  law  is  con- 
cerned ;  and 
(ii)  The   parties  to   the  intemational  agreement   by 
which  the  law  is  established. 

A  universal  law  is  reached  only  when  the  first  is  made  to 
embrace  a  complete  copyright  code,  and  the  second  to  include 
every  State  throughout  the  civilised  world.  The  essential 
process  in  the  establishment  of  a  universal  law  is  inter- 
national assimilation,  which,  in  its  simplest  form,  may  be 
accomplished  by  the  unification  of  a  single  element  in  the 
domestic  copyright  codes  of  two  countries. 

The  tme  coneeption  of  Copyright — ^At  the  present  time,  it  is 
often  said  that  the  intemational  protection  of  copyright  is  a 
mere  matter  of  common  justice,  but  such  a  conception  of  the 
author's  rights  has  only  been  laboriously  reached,  and  even  now 
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the  protection  of  the  works  of  f  oreigb  authors  is  by  no  means 
omVerBallj  regarded  as  a  mere  recognition  of  a  personal  right 
of  property  attaching  to  the  author  simply  in  yirtue  of  his 
creative  work.  Whatever  the  true  ethical  view  as  to  the 
nature  of  copyright,  as  a  matter  of  fact  it  is  only  upon 
an  existing  international  agreement  that  a  foreign  author  can 
safely  base  his  claim  to  protection. 

Copyright  Conyentions  and  Voluntary  Universal  Protection. 
— Though,  as  we  have  seen,  such  an  agreement  is  most  simply 
completed  by  means  of  a  treaty,  some  danger  of  perplexity 
and  conflict  arises,  if  the  process  of  treaty-making  is  separ- 
ately repeated  with  other  countries.  If,  however,  instead  of 
a  nmnber  of  separate  treaties^  a  copyright  Convention — one 
agreement  for  a  number  of  countries-^is  established,  then  this 
danger  is  considerably  reduced*  Still,  even  the  making  of 
multiple  Conventions  is  a  slow  road  to  a  universal  law  of 
copyright* 

The  unilateral  assimilation  of  the  rights  of  foreign  authors 
to  those  of  natives,  independently  of  international  negotiations, 
which  was  initiated  by  France  in  1852,  has  since  been  fol- 
lowed by  only  two  countries — Belgium  (1886)  and  Luxemburg 
(1898).  It  is  doubtful  whether  any  great  progress  will  ever 
be  achieved  by  this  means  alone.  The  sudden  and  artificial 
advance  in  the  recognition  of  international  copyright  increases 
the  difference  which  has  to  be  removed  by  other  countries 
before  assimilation  of  domestic  laws  becomes  possible,  and 
may  serve  to  create  a  reluctance  towards  progress  on  the 
part  of  such  other  countries. 

lational  obstacles  to  Intemational  progress. — Whether  ad- 
vance towards  a  universal  law  is  made  by  domestic  legislation 
or  by  treaty,  there  are  many  practical  obstacles  which  have 
first  to  be  removed.  Economic  considerations — some  soimd, 
some  fallacious — ^play  an  important  part  in  inducing  nations 
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to  adopt  an  attitude  of  determined  inaction.  And  any 
peculiarities  in  the  yarious  systems  of  law  which  are  deejay 
rooted  in  the  national  life  will  often  be  found  very  difficult  to 
eradicate. 

Danger  of  too  rapid  progress. — Though,  of  course,  progress 
is  to  be  desired,  any  advance  in  international  legislation  pro- 
ceeding much  more  rapidly  than  the  dcTelopment  of  national 
laws  is  likely  to  re-act  with  undesirable  results.  Hence,  even 
in  a  great  International  Convention,  absolute  specific  rules 
can  only  be  made  on  subjects  as  to  which  there  is  a  real 
international  consensus  of  opinion,  other  matters  being  left 
to  the  general  rule  of  reciprocity.  National  development  of 
thought,  stimulated  by  international  communication  of  ideas, 
will  then  enable  this  minimum  of  binding  rules  to  be  enlarged 
gradually  under  the  safe  guidance  of  experience. 
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SECTION    n. 

THE   DEVELOPMENT   OF  INTERNATIONAL 
COPTEIGHT. 

UiiificatioQ  of  laws — Formation  of  a  Copyright  Union — ^The  Berne 
ConyentioD. 

TFnifioatioii  of  LawB. — ^A  universal  law  is  reached  by  the 
derelopmeat  of  the  subject-matter  of  the  law,  and  the  sue- 
ceeaive  oonclusion  of  treaties  between  the  varioas  States 
of  the  civilised  world.  In  the  development  of  the  subject- 
matter,  an  important  process  is  the  unification  of  the  laws 
of  different  States :  the  matters  upon  which  the  several 
national  laws  are  agreed  are  most  easily  embodied  in  an 
international  convention.  Before  it  is  possible  to  measure 
the  extent  to  which  this  unification  can  be  carried,  it  is 
necessary  to  examine  the  attitude  of  the  various  States 
with  regard  to  copyright.  This  is  largely  determined  by 
the  manner  in  which  copyright  is  regarded — whether  as  a 
right  of  prohibition  against  a  given  public  or  as  a  personal 
right  of  property — since  the  countries  which  hold  the  former 
view  will  generally  treat  the  right  as  purely  municipal, 
while  those  which  adopt  the  latter  will  consider  it  to  be 
▼alid  all  the  world  over.  It  has  been  shown  that  the  view 
usually  taken  is  that  copyright  is  a  right  of  prohibition ; 
hence  most  countries  by  their  domestic  law  limit  protection 
to  native  authors  or  native  works. 

As  a  consequence,  in  order  to  secure  protection  for  the 
works  of  its  subjects  in  foreign  countries  other  than  these,  a 
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State  must  enter  into  agreements  with  other  States,  whereby 
an  assimilation  of  international  rights  ranging  in  extent  from 
a  single  specific  provision  to  the  whole  content  of  the  several 
domestic  laws  may  be  effected. 

There  are  even  cases  in  which  States  have  allowed  this 
international  assimilation  to  outstrip  their  domestic  law. 
Thus,  Germany  until  1901  conferred  upon  the  subjects  of 
other  countries  of  the  International  Union  translating  rights 
under  the  Berne  Convention,  considerably  more  extended 
than  those  which  under  its  domestic  law  it  granted  to  its 
own. 

Formation  of  a  Copyright  Union. — The  development  in  the 
international  recognition  of  copyright  which  leads  to  the 
making  of  Conventions  proceeds  by  well-marked  stages. 
At  first  the  single  independent  State  is  to  be  considered. 
This  may  possess  a  system  of  law  generally  incompatible 
with  those  of  its  neighbours,  although  some  points  of  simi- 
larity must  necessarily  exist.  A  distinct  advance  is  achieved 
when,  by  the  introduction  of  commonly  accepted  provisions, 
its  domestic  law  is  harmonised  with  those  of  other  countries 
so  as  to  render  international  negotiation  feasible.  When 
in  a  number  of  States  this  process  of  international  negotiation 
has  gone  some  way,  it  will  be  found  that  throughout  them 
all  the  protection  of  foreign  authors  presents  the  same 
general  features.  Then  the  time  is  ripe  for  the  assimilation 
of  all  the  various  systems  of  international  copyright  in  one 
great  Convention. 

The  Berne  Convention. — Development  of  ideas  and  increased 
facility  of  intercourse  have  already  to  a  large  extent  broken 
down  the  barriers  between  the  different  nations.  Thus,  the 
International  Union  for  the  Protection  of  Literary  and 
Artistic  works,  created  in  1886  by  the  Berne  Convention, 
now  comprises  not  only  all  the  principal  countries  of  Europe, 
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except  Rvssia  and  Austria,  but  also  Japan,  Haiti,  and  Tunis. 
And  the  Berne  Convention  was  followed  in  1889  by  the 
Conyention  of  Montevideo,  which  embraces  the  Argentine 
Republic,  Paraguay,  Peru,  and  Uruguay,  and  alto  France, 
Spain,  and  Italy. 


M 
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SECTION  ni. 

THE  IDEAL    UNIVERSAL   LAW. 

One  law  for  all  countries — Cosmopolitan  nature  of  copyright — Obstacles 
in  the  way  of  advance — ^The  effect  of  national  environment — ^Methods  of 
advance — Danger  of  too  rapid  extension — Importance  of  a  precise  law. 

One  Law  for  aU  Countries. — The  ideal  universal  law  of 
copyright  is  a  single  code,  binding  throughout  the  world, 
and  giving  the  fullest  protection  to  the  authors  of  every 
country,  without  distinction  of  nationality.  Such  a  universal 
law  would  present  the  great  advantage  of  simplicity  as  well  as 
that  of  international  equity.  Under  it,  the  rights  of  authors 
in  every  country  would  be  known  without  reference  to  foreign 
systems  of  law.  But  the  project  has  been  characterised  by 
Bluntschli  as  ^  a  beautiful  dream  of  the  idealists,'  and  it  has 
been  urged  that,  as  it  begins  to  be  realised,  the  need  for  any 
international  agreement  whatever  vanishes.  This,  however, 
raises  no  valid  objection  to  progress  in  that  direction  ;  if,  with 
the  advance  towards  a  universal  law,  States  grant  international 
protection  of  their  own  free  will,  rather  than  as  a  matter  of 
obligation,  the  efiTect  can  only  be  for  good. 

Cosmopolitan  natnre  of  Copyright — Although  copyright  is 
municipal  in  its  origin,  and  therefore  available  only  against  a 
given  public  and  limited  to  a  particular  territory,  it  is  so 
cosmopolitan  in  its  natiure  that  the  territory  of  protection  for 
it  might  well  be  extended  so  as  to  include  the  whole  world ; 
and  a  general  acknowledgment  be  bestowed  upon  every  portion 
of  the  content  of  the  right  which  reasonably  admits  of  it. 
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Obstacles  in  fhe  way  of  advanoe. — Reluctance  on  the  part 
of  a  nation  to  enter  into  treaties  for  the  protection  of  foreign 
authors  may  be  due  to  mere  apathy ;  but,  as  we  have  seen, 
it  usually  arises  from  considerations  of  domestic  advantage. 
These  are  largely  dependent  upon  the  economic  conditions  of 
the  country  in  question,  which  will  frequently  shape  its  policy 
solely  with  a  view  to  present  material  interests. 

The  most  prominent  motives  considered  in  Chapter  I.  as 
tending  to  retard  the  recognition  of  foreign  copyright  by  a 
State  are  the  protection  of  subjects,  the  enrichment  of  the 
stock  of  literature,  the  provision  of  cheap  and  good  books  for 
the  people,  and  the  protection  and  encouragement  of  native 
industries.  But  history  has  shown  that  a  refusal  to  admit  the 
works  of  foreigners  to  copyright  may  well  be  followed  by  a 
serious  reaction  which  will  injure  the  native  author  and  the 
native  public  ;  as  in  the  case  of  the  United  States,  which, 
after  long  restricting  protection  to  American  subjects,  was,  in 
1891,  ultimately  forced  to  grant  some  measure  of  international 
recognition,  for  the  sake  of  its  own  public,  its  authors  and 
publishers. 

The  effect  of  Hational  Enviroimient — Economic  considera- 
tions, however,  are  not  the  only  ones  which  serve  to  produce 
reluctance  to  enter  into  international  conventions  on  the  subjeqt 
of  copyright.  Such  a  reluctance  is  also  largely  the  outcome 
of  national  environment,  which  embraces  customs,  institutions, 
traditions,  religion  and  culture,  often  inseparable  from  the  land 
to  which  they  are  attached.  Copyright  can  claim  no  direct 
connection  with  the  physical  features  of  a  country  or  the 
temperament  of  its  people,  yet  a  nation's  views  of  art  and 
literature  are  greatly  influenced  by  such  elementary  and 
ultimate  facts  as  these. 

An  artificial  process  of  levelling,  which  would  offend 
the  susceptibilities  of  a  people  and  necessitate  the  sudden 
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eradication  of  deep-rooted  convictions,  is  likely  to  be  neither 
acceptable  nor  profitable.  Legal  systems  and  principles, 
amongst  other  things,  are  deeply  rooted  in  the  national 
regard ;  and  it  is  not  only  substantive  rules  that  bear  the 
imprint  of  the  national  character,  but  this  is  also  in  some 
degree  the  case  with  rules  of  procedure  and  other  matters  of 
adjective  law.  The  view  that  international  treaties  have  no 
intrinsic  legal  force,  the  recognition  of  common  law  and 
case  law,  and  the  use  of  Injunctions,  all  of  which  obtain 
in  England  and  the  United  States  of  America,  must  often 
appear  strange  to  the  continental  lawyer. 

Methods  of  Advance. — When  all  such  obstacles  have  been 
removed  a  nation  is  in  a  position  to  make  a  definite  advance 
in  the  direction  of  a  imiversal  law  of  copyright.  The  eflfacing 
of  conflicting  elements  in  the  various  systems  of  domestic  law 
must  necessarily  be  a  slow  and  gradual  process,  for  generally 
progress  can  only  be  effected  through  the  growth  of  a  coherent 
international  opinion  which  is  fostered  by  the  increasing 
facility  of  international  inter-communication. 

The  various  private  International  Associations  for  the  pro- 
tection of  the  interests  of  authors,  publishers,  and  others, 
which  are  growing  in  number  and  importance,  contribute 
greatly  to  this  development  of  thought.  And  before  every- 
thing else  in  this  connection  must  be  placed  the  periodical 
conferences  of  the  International  Literary  and  Artistic 
Association.  Apart  from  these  private  societies,  the  work 
done  by  the  office  of  the  International  Union  at  Berne  in 
collecting  and  circulating  all  manner  of  information  upon  all 
subjects  connected  with  international  copyright  is  of  the 
greatest  service. 

Banger  of  too  rapid  extennon. — It  is  a  well  established 
principle  that  legislation  should  not  outstrip  public  opinion, 
unless   under   extraordinary   and    temporary   conditions.     So 
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in  a  conveDtion  like  that  of  Berne  it  is  necessary  to  keep 
prominently  in  view  that  too  rapid  extension  of  the 
copyright  protection  internationally  demanded  may  involve  a 
Ming  off  in  the  number  of  adherents.  If  due  regard  is 
paid  to  the  speed  of  development  of  the  various  domestic 
laws,  a  steady  progress  may  safely  be  made  by  the  gradual 
addition  of  further  elements  of  protection  to  the  international 
code.^  On  the  other  hand,  if  this  advance  is  not  kept  within 
due  limits,  the  numerical  strength  of  the  union  will  diminish. 

The  necessity  for  cautious  advance  is  illustrated  by  the 
dissatisfaction  expressed  in  the  National  Council  of  Switzer- 
land when  discussing  the  ratification  of  the  Additional  Act 
of  Paris,  which  effected  certain  important  amendments  in 
the  Berne  Convention.  Feeling  also  ran  high  in  Germany ; 
and  in  Denmark,  on  account  of  the  advanced  provisions 
which  had  been  introduced,  a  powerful  section  of  the  press 
opposed  the  projected  adherence  of  that  country  to  the 
Berne  Convention,  which  nevertheless  has  since  taken  place.' 
In  France,  Belgium,  and  Spain  ^  dissent  was  also  freely 
expressed  in  influential  quarters.  Again,  Great  Britain 
refused  to  sign  the  Interpretative  Declaration  of  1896, 
while  Norway  refused  to  accept  the  Additional  Act ;  and, 
very  recently,  the  example  of  Norway  in  this  respect  has  been 
followed  by  Sweden. 

Importance  of  a  precise  Law. — It  should  be  remembered 
also  that   the   provisions    of    a    convention    should    be    as 


*  The  interest  evinced  by  those  countries  which  are  not  already  mombers  of 
the  Union  was  demonstrated  in  1896  by  the  presence  at  the  Conference  of  Paris 
in  that  year  of  representatives  of  the  Argentine  Republic,  Bolivia,  Brazil, 
fiolgaria,  Columbia,  Greece,  Guatemala,  Mexico,  Peru,  Portugal,  Roumania, 
Sweden,  and  the  United  States,  none  of  which  are  members  of  the  International 
Union. 

3  Denmark  joined  the  Union  in  1903. 

'  Report  of  Congress  of  Monaco,  p.  205. 
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definite  as  possible.  In  the  words  of  the  Secretary  of  the 
International  Office,  *A  precise  law,  though  less  advanced, 
is  preferable  to  an  undigested  mass  of  so-called  liberal  pro- 
visions. The  first  can  be  reformed,  and  when  the  right 
moment  comes  will  surely  be  revised  ;  the  second  will  evoke 
general  uneasiness,  and  is  likely  some  day  to  produce  a  retro- 
grade movement.'  ^ 

^  M.  Ernst  Rothlifiborger  in  a  paper  presented  to  the  Congr^fis  of  the  Inter- 
national Literary  and  Artistic  Association  at  Monaco,  1897. — Report  of  the 
Congress,  p.  211. 
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SECTION  IV. 

PRACTICAL   ADVANCE    TOWARDS  A    UNIVERSAL 

LAW, 

Reciprocity  a  sure  means  of  advance — Reciprocity  may  be  either  general 
or  specific — ^Matters  for  Assimilation — (i)  Persons  to  be  protected — 
(ii)  Works  to  be  protected — (iii)  Period  to  be  given — (iv)  The  Content 
of  the  copyright  to  be  granted — ^The  various  kinds  of  provisions  in 
Treaties — National  advance — Copyright  Conferences — ^The  Berne  Con- 
vention. 

Bedprodly  a  sore  meaiui  of  advance. — ^Protection  of  the 
rights  of  foreign  authors  must  of  necessity  be  either  con- 
tractual or  volimtary.  Contractual  protection  is  the  safer,  for, 
while  gratuitous  voluntary  protection  marks  an  appreciable 
advance  in  the  direction  of  a  universal  law,  progress  by  this 
means  must  necessarily  be  somewhat  precarious. 

As  we  have  seen,  reciprocity  has  proved  a  sound  principle 
of  international  action  and  a  great  number  of  treaties  have 
been  made  with  it  as  a  basis.  These  have  not  only  extended 
a  recognition  of  the  rights  of  foreign  authors,  but  have 
also  done  much  to  stimulate  advance  in  the  direction  of  a 
general  international  copyright.  Voluntary  universal  protec- 
tion is  doubtless  a  very  good  thing  for  authors,  but  it  will  be 
a  long  time  before  it  will  become  general.  In  the  present 
state  of  affairs,  where  every  nation  is  primarily,  if  not 
solely,  concerned  with  its  own  interests,  protection  by  treaty 
seems  to  be  the  surest  and  safest  means  of  advance,  while  the 
adoption  of  imiversal  protection  by  a  State  here  and  there  only 
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serves  to  increase  the  existing  differences  in  the  various 
international  systems  of  law.  If  every  nation  would  consent 
without  agreement  to  assimilate  the  rights  of  foreign  authors  to 
those  of  its  own  subjects  then  treaties  would  be  of  little  use, 
but  on  such  a  hypothesis  the  prospect  of  bringing  about  a 
universal  law  for  international  copyright  would  vanish  with 
the  need  for  it.  By  means  of  reciprocity  considerable  progress 
has  been  made  towards  realising  the  conception  of  universal 
international  copyright,  and  it  is  to  this  principle  that  we  must 
look  for  further  advance. 

Seciprocity  may  be  either  general  or  specific :  therefore  when  a 
treaty  based  on  reciprocity  has  been  made  between  two  States 
it  becomes  necessary  to  enquire  into  the  extent  of  the  protection 
thereby  provided.  The  engagement  may  range  in  value  from 
a  mere  promise  to  grant  to  foreign  authors  the  rights  of  the 
domestic  law  to  an  agreement  to  administer  the  whole  of  a 
specially  elaborated  code,  itself  making  provision  for  inter- 
national protection  and  carefully  delineating  the  features  of 
such  protection.  In  practice,  however,  complete  assimilation 
is  found  impossible  on  account  of  national  peculiarities,  which 
prevent  a  country  from  departing  very  far  from  the  provisions 
of  its  own  domestic  law.  Hence  general  reciprocity  is  the  rule. 
If  this  is  defined  as  the  granting  by  each  country  of  the  same 
protection  to  the  rights  of  foreigners  as  that  which  is  accorded 
to  those  of  natives,  the  protection  gi*anted  under  it  on  each 
side  must  be  relative. 

Matters  for  Assimilatioii. — The  chief  questions  which  arise 
when  assimilation  is  proposed  are : — 

(I)  What  persons  should  be  protected. 
(II)  What  works  should  be  protected. 

(III)  What  should  be  the  duration  of  the  protection. 

(IV)  What  is  the  nature  of  the  protection  which  should 

be  allowed. 


8«.iT.]      PRACTICAL  ADVANCE  IN  THIS  DIRECTION.  169 

A  full  discussion  of  these  matters  would  lead  us  too  far 
afield :  but  the  chief  considerations  are  as  follows : — 

I.  Persons  to  be  protected. — The  persons  to  be  protected 
are  easily  determined  under  international  agreements;  the 
admission  of  all  subjects  of  the  contracting  States  is  a 
simple  solution  of  the  question.  The  international  protection 
may  also  be  extended  to  the  works  of  authors  who  do  not 
belong  to  the  contracting  countries,  when  the  works  are  first 
published  in  one  of  the  States. 

II.  Works  to  be  protected. — A  broad  statement  as  to 
what  works  are  to  be  protected  can  be  made  with  ease  ; 
but  it  is  considerably  more  difficult  to  arrive  at  an  exact 
definition  of  the  fit  subjects  for  copyright.  Even  among  the 
members  of  the  International  Union,  there  are  some  countries 
which  deny  complete  protection  to  photographs,  unless  they 
are  of  works  of  art,  and  others  which  admit  works  of 
architecture  themselves  (as  distinct  from  their  plans)  and 
choregraphic  works  to  copyright  protection.  The  rule  how- 
ever that  a  State  must  grant  the  same  rights  to  foreign 
authors  as  to  its  own  subjects  brings  about  a  relative  assimi- 
lation which  is  sufficiently  definite. 

III.  Period  to  be  given. — ^As  to  the  period  of  protection 
to  be  given  to  a  copyright  work,  the  greatest  divergency 
prevails.  Thus,  for  ordinary  works,  Austria,  Germany, 
Japan,  and  Switzerland  grant  a  period  of  the  author's 
life  plus  thirty  years  ;  Belgium,  Denmark,  France,  Hungary, 
Norway,  Russia,  and  Sweden,  author's  life  plus  fifty  years ; 
Spain,  author's  life  pltis  eighty  years ;  Great  Britain,  forty- 
two  years,  or  life  plus  seven  years,  whichever  is  the  longer ; 
the  United  States,  twenty-eight  years  from  registration,  with 
a  possible  extension  of  fourteen  years ;  and  Italy,  forty  years 
or  the  author's  life,  whichever  is  the  longer,  with  a  modified 
protection  for  a  further  forty  years.    The  principle  of  relative 
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assimilation,  however,  will  furnish  a  uniform  rule  under  which 
either  the  period  of  the  country  of  origin  of  the  work  or  that 
of  the  country  of  importation  may  be  adopted. 

In  this  respect  the  Berne  Convention  modifies  its  general 
rule  of  reference  to  the  law  of  the  coimtr}'  where  protection  is 
sought,  and  provides  that  if  the  period  given  by  that  country 
be  greater  than  that  of  the  country  of  origin,  it  shall  be  cut 
down  to  equal  the  latter.  But  it  is  difficult  to  see  why  the 
law  of  the  place  where  protection  is  claimed  by  a  foreigner 
should  not  entirely  regulate  duration  as  well  as  other  matters. 
Though  absolute  assimilation  in  this  matter  is  at  present 
impossible,  it  is  worthy  of  note  that  the  States  which  have 
recently  legislated  on  copyright,  including  Germany  in  1901, 
have  given  one  of  two  periods — either  life  plus  thirty  years 
or  life  plus  fifty  years ;  and  the  former  is  the  term  of  pro- 
tection prescribed  in  the  recent  English  Bills  brought  forward 
in  the  House  of  Lords. 

IV.  The  Content  of  the  copyright  to  be  granted. — In  the 
matter  of  extent  of  protection,  i.e.  the  content  of  copyright, 
countries  differ  greatly;  but  even  here  the  difierences  are 
largely  arbitrary,  the  existence  of  anomalies  being  for  the 
most  part  due  to  dilatoriness  in  domestic  legislation.  The 
copyright  of  an  author  in  his  books  should  include  the  rights 
of  translation,  of  dramatisation,  of  novelisation,  and  of 
abridgement ;  whilst  an  artist  should  be  protected  against 
reproductions  of  his  picture  by  lithography,  drawing,  photo- 
graphy, tableaux  vivants^  and  every  other  process  of  copying. 
The  principal  right  should  in  every  case  carry  with  it  all  its 
derivative  rights. 

The  various  kinds  of  Provisions  in  Treaties.  Jus  cogens  mini- 
mmn. — It  is  quite  conceivable  that  a  copyright  Convention 
should  consist  merely  of  one  Article,  providing  for  the  reci- 
procal extension  of  the  ordinary  domestic  rights  as  between 
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the  contracting  parties.  In  order  to  make  the  agreement 
acceptable  to  as  many  countries  as  possible  it  is,  however, 
usually  necessary  to  incorporate  other  provisions  invested  with 
lesser  degrees  of  binding  force.  And,  on  the  other  hand, 
when  there  are  a  nmnber  of  parties  with  domestic  laws  in  all 
stages  of  advance,  it  is  generally  found  advisable  to  insert 
certain  provisions  securing  an  absolute  minimum  of  protection 
in  certain  repects.  This  is  known  as  a  jus  cogens  minimum. 
The  danger  of  too  rapid  advance  being  kept  in  sight,  it  is 
desirable,  with  a  view  to  a  imiversal  law,  to  extend  this 
mandatory  portion  of  the  Convention  as  far  as  is  compatible 
with  safety. 

Hence  the  articles  of  a  Convention  may  range  from 
provisions  laying  down  an  absolute  international  rule  to 
provisions  expressly  relegating  authority  to  the  various 
domestic  laws,  and  between  these  two  extremes  there  may 
l)e  several  grades.  In  this  connection,  the  possible  contents 
of  a  Convention  may  be  classified  in  descending  scale  as 
follows : — 

I.  Absolute  provisions  which  make  no  reference  to  any 
external  standard. 

II.  Specific  provisions  which  depend  for  their  actual  con- 
tent upon  some  appointed  external  standard  like  the  domestic 
law  of  the  country  granting  protection. 

III.  Provisions  making  an  absolute  rule  relating  to  matters 
which  are  expressly  left  to  each  country  to  define. 

IV.  Provisions  allowing  the  regulation  of  certain  matters 
by  domestic  authority,  subject  to  conditions  imposed  by  the 
Convention. 

V.  Provisions  relegating  certain  matters  entirely  to 
domestic  legislation. 

The  gradations  in  this  list  present  an  easy  means  for  the 
adaptation  of   international  protection  to  national   progress. 
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This  method  has  been  applied  with  considerable  success  in  the 
Berne  Convention. 

Discretionary  Provisions. — Beginning  with  the  provisions  that 
have  the  least  degree  of  binding  force,  and  working  upwards, 
we  find  that  the  fifth  class,  which  embraces  subjects  left  entirely 
to  domestic  legislation,  includes  certain  matters  of  adminis- 
tration which  do  not  admit  of  advance.  However  much 
a  universal  law  is  to  be  desired,  there  are  many  things  which 
are  patently  not  capable  of  international  treatment.  Seizure 
of  offending  copies  is  one  of  these.  The  idea  of  a  general 
police  and  customs  administration  under  some  central  authority 
can  only  be  regarded  as  visionary. 

Apart  from  these  executive  affairs,  each  nation  has  certain 
principles  which  are  inherent  in  the  national  life  ;  and  in  some 
cases  legal  rules,  though  not  really  inherent,  may  be  the 
subject  of  such  an  attachment  on  the  part  of  a  people  that 
they  cannot  be  dissociated  from  the  national  Ufe.  In  time, 
under  the  influence  of  a  wider  and  sounder  knowledge  of 
economics  and  a  general  intellectual  development,  rules  like 
these  latter  may  mature  into  proper  subjects  for  international 
codification. 

To  apply  international  binding  force  to  peculiarly  national 
elements  is  in  some  cases  impossible  and  in  others  unwise. 
Where  assimilation  is  obviously  desirable,  and  the  differences 
between  the  various  national  laws  are  only  arbitrary,  mere 
suggestion  will  frequently  effect  what  is  wanted  in  the  way  of 
stimulus.  Resolutions  passed  at  Conferences,  especially  when 
the  latter  are  of  such  importance  as  those  of  the  International 
Union,  indicate  the  lines  of  progress  which  appear  most 
practicable.  At  the  Berne  Conferences  it  was  originally 
intended  to  insert  in  the  official  text  of  the  Convention  a 
number  of  reconmiendations  (voeux)  indicating  the  lines  on 
which  future  progress  in  national  legislation  should  take  place, 
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but  it  was  afterwards  decided  that,  althougli  the  changes  thus 
adyocated  were  highly  desirable,  it  would  be  inadvisable  to 
make  them  the  subject  of  formal  resolutions. 

Taiionfl  Classes  of  Mandatory  Provisions. — The  fourth  class 
of  provisions,  w^hich  comprises  matters  left  to  domestic 
authority  subject  to  certain  conditions  imposed  by  the  treaty, 
marks  the  first  step  in  the  direction  of  complete  assimilation. 

The  third  class  constitutes  a  further  advance,  though  this 
may  he  small,  for  here  the  Convention  takes  the  initiative 
instead  of  allowing  the  particular  country  to  do  so.  The 
binding  force  of  the  provisions  yet  falls  far  short  of  the 
absolute,  domestic  interpretation  being  still  allowed.  Thus 
the  Berne  Convention  forbids  the  adaptation  of  copyright 
works,  but  allows  the  courts  of  the  various  countries  to  enforce 
the  reservations  of  their  respective  domestic  laws ;  therefore, 
although  Great  Britain,  for  instance,  is  bound  to  prohibit 
adaptation  under  this  rule,  yet,  since  the  dramatisation  of  a 
novel  does  not  constitute  an  infringement  imder  its  domestic 
law,  it  is  not  bound  to  protect  Union  authors  against  that 
form  of  adaptation. 

The  second  class  includes  specific  provisions  which  depend 
on  some  appointed  external  standard  for  the  determination  of 
their  actual  content.  Thus  Art.  2  of  the  Berne  Convention 
provides  that  a  subject  belonging  to  any  one  of  the  Union 
countries  shall  enjoy  in  the  others  the  rights  which  the  respec- 
tive laws  give  to  natives,  and  goes  on  to  say  that  the  con- 
ditions and  formalities  to  be  fulfilled  are  those  required  by 
law  in  the  country  of  origin  of  the  work. 

The  first  class  has  the  highest  possible  degree  of  binding 
force.  Its  provisions  are  absolute  and  are  not  dependent  on 
any  external  standard,  national  or  otherwise.  In  totality  these 
constitute  the  minimum  of  protection  which  all  the  countries, 
whatever  the  state  of  their  respective  domestic  laws,  are  bound 
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to  give  ;  hence  tliey  are  called  the  jus  cogens  minimum  of  the 
treaty.  On  account  of  the  total  absence  of  the  domestic 
element,  this  group  in  particular  cannot  safely  include  any 
provision  which  does  not  meet  with  the  ready  acquiescence  of 
all  the  parties. 

National  Advanoe. — It  must  not  be  thought  from  what  has 
gone  before  that,  apart  from  treaties,  the  recognition  of  inter- 
national copyright  has  already  made  no  substantial  progress. 
The  chief  European  countries  all  accord  a  considerable 
measure  of  protection  to  aliens  by  their  own  domestic  laws. 
France,  Belgium,  and  Luxemburg,  as  we  have  seen,  grant  an 
imconditional  recognition  to  foreigners,  and  there  are  many 
other  States  which,  even  in  the  absence  of  treaties,  protect 
the  works  of  foreign  authors  generally  with  the  stipu- 
lation that  such  works  shall  be  first  published  in  their 
territory. 

Thus  Germany,  Italy,  Spain,  Switzerland,  and  other  States 
grant  copyright  to  foreign  authors  simply  on  the  latter  con- 
dition; according  to  an  ofiScial  declaration  made  by  Great 
Britain  to  the  United  States  the  English  rule  is  the  same, 
but  this  statement  is  somewhat  too  sweeping.  Italy,  Spain, 
and  Switzerland  protect  alien  authors  even  when  their  works 
are  published  abroad,  but  in  this  case  only  on  condition  that 
the  countries  to  which  they  belong  accord  a  reciprocal  protec- 
tion. Switzerland  grants  an  unconditional  recognition  to  alien 
authors  of  such  works  if  they  are  domiciled  in  the  country. 

Copyright  Conferences. — Important  conferences  have  from 
time  to  time  been  held  for  the  discussion  of  international 
copyright,  amongst  which  those  of  Brussels  1858,  Paris  1878, 
Rome  1882,  Berne  1884-1886,  and  Paris  1896  are,  perhaps,  of 
the  greatest  impoi'tance.  The  first  of  these,  which  is  interesting 
in  view  of  its  very  early  recognition  of  advanced  principles 
of    international     copyright,    was     attended    by    influential 
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representatives  from  most  of  the  principal  countries,  and 
passed  the  following  resolutions  : — 

'  The  principle  of  international  recognition  of  property  in 
literary  and  artistic  works  in  favour  of  their  authors  ought  to 
find  a  place  in  the  legislation  of  all  civilised  nations. 

'This  principle  ought  to  be  admitted  from  country  to 
country  even  in  the  absence  of  reciprocity. 

'  The  assimilation  of  foreign  authors  to  native  authors  should 
be  absolute  and  complete. 

'  In  addition  to  the  completeness  of  the  subject-matter  the 
nniversality  of  the  subscribing  States  is  a  necessary  factor  of  a 
universal  law.' 

In  this  connection  it  is  interesting  to  note  that  the  Inter- 
national Literary  and  Artistic  Association — ^the  chief  amongst 
authors'  international  societies — ^has  for  some  time  had  the 
question  of  a  imiversal  law  imder  its  consideration.  M. 
Georges  Maillard,  one  of  the  members,  has  dra^^  up  a  ^  model 
law '  embodying  the  ideas  of  the  Association  as  to  the  contents 
of  such  a  law ;  and  this  model  law  is  from  time  to  time 
re-considered  at  the  Conferences  of  the  Association.* 

The  Berne  Conyention. — The  Berne  Conferences  were  far  less 
ambitious  :  still,  if  only  by  the  adoption  of  the  principle  of 
reciprocity,  they  succeeded  in  establishing  a  sound  basis  for 
international  copyright  protection.  The  Berne  Convention  of 
1886,  which  created  the  International  Copyright  Union,  is 
the  nearest  approach  to  a  Universal  Law  which  has  yet  been 
made. 

The  original  signatories  to  this  Convention  were  Great 
Britain  (with  its  dominions),  Belgium,  France  (with  its  colonies 
and  Algeria),  Germany,  Haiti,  Italy,  Spain,  Switzerland,  and 
Tunis.  Luxemburg  adhered  in  1888,  Monaco  in  1889,  Norway 
in  1896,  and  Japan  in  1899.  The  latest  accessions  are 
>  See  also  Part  III.,  Chap.  VI.,  sec.  3,  and  the  Appendix. 
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Denmark  (with  the  Faroe  Islands)  and  Sweden,  which 
became  members  of  the  Union  in  1903  and  1904  respec- 
tively. It  is  significant  of  the  low  state  of  ethics  with  respect 
to  copyright  in  the  United  States,  Russia,  and  Austria,  that 
these  countries  have  not  yet  entered  the  Union. 

In  1896,  ten  years  after  the  last  Conference  at  Berne,  the 
International  Copyright  Union  held  a  further  Conference  at 
Paris,  as  a  result  of  which  several  important  alterations  were 
made  in  the  Convention.  For  an  account  of  the  Berne 
Convention  as  a  whole,  and  of  the  changes  effected  by  the 
Paris  Conference,  the  reader  is  referred  to  Part  III.  of  this 
work,  where  the  subject  is  treated  in  full  detail. 
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SECTION    V. 

CENTRAL  AUTHORITY  AND  ADMINISTRATION. 

National  bias — ^The  establishment  of  an  International  Court — Other 
international  matters — International  Registration — International  Records — 
An  International  Library  and  Bibliography — An  International  Vocabulary. 

Even  if  a  Universal  Law  were  achieved,  in  the  absence  of 
some  central  authority  with  power  to  interpret  and  enforce  its 
provisions,  copyright  protection  throughout  the  countries  of 
the  world  would  still  be  far  from  uniform  ;  for  no  two  nations 
would  take  exactly  the  same  view  of  the  meaning  and  con- 
struction of  the  common  code,  and  no  two  nations  would  carry 
it  out  with  exactly  the  same  degree  of  efficiency.  An  inter- 
national court  would  thus  be  an  almost  necessary  appendage 
of  a  Universal  Law,  to  say  nothing  of  an  international  system 
of  registration,  an  international  vocabulary,  and  other  matters. 
These  things,  however,  have  a  present  and  practical  interest, 
apart  from  the  shadowy  importance  which  attaches  to  them  as 
part  of  the  scheme  for  a  Universal  Law ;  for  they  may  be  of 
considerable  service  in  the  carrying  out  of  the  great  Copy- 
right Conventions  which  already  exist. 

Vational  Bias. — Differences  of  opinion  between  the  parties 
to  international  agreements  are  inevitable,  just  as  between 
parties  to  private  contracts.  Indeed,  among  the  former,  on 
account  of  the  extent  of  the  field  left  open  to  interpretation 
and  the  absence  of  decisions  possessing  international  binding 
force,  difierences  are  even  more  likely  to  occur.  Treaties  are 
essentially  based  on  reciprocity ;  but  it  would  be  impracticable 
or  presiunptuous  for  the  parties  to  attempt  to  prescribe  the 
exact  way  in  which  the  equality  of  treatment  thereby  provided 
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for  should  be  carried  out.  Without  impugning  international 
impartiality,  it  must  be  pointed  out  that  domestic  ideas  and 
legal  systems  are  likely  to  influence  the  result  of  litigation, 
and  it  is  obvious  that  in  the  interpretation  of  the  provisions  of 
a  Convention  the  national  interests  at  stake  wiU,  to  some 
extent,  influence  the  issue. 

At  the  Annual  Conference  of  the  International  Literary  and 
Artistic  Association  held  at  Vevey  in  1901,  M.  Diefienbach 
gave  several  recent  examples  of  misinterpretation  and  mis- 
application of  foreign  laws.  He  cited  a  case  where  the  Court 
of  Appeal  at  Brescia,  in  Italy,  feeling  an  uncertainty  with 
regard  to  the  interpretation  of  the  German  law,  applied  to 
Germany  for  the  opinion  of  a  competent  authority.  But  when 
the  case  eventually  came  before  the  Appeal  Court  of  Milan 
the  judges  there  refused  to  accept  this  opinion,  and  even 
declared  that  it  was  manifestly  erroneous.  Difierences  of 
opinion  of  this  nature  have  often  arisen  on  account  of  the 
prejudices  of  local  courts  and  the  difficulty  of  interpreting 
foreign  laws  ;  and  their  number  is  liable  to  increase. 

The  establishment  of  an  International  Court — The  establish- 
ment of  an  International  Court  has  been  suggested  as  a 
solution  of  the  diflScultv.  At  the  Conference  of  the  Institute 
of  International  Law  held  at  Cambridge  in  1895,  this  ques- 
tion was  raised  by  a  Report  on  the  amendment  of  the 
Berne  Convention  presented  by  MM.  Renault  and  Roguin. 
The  Conference  appointed  MM.  Darras  and  Roguin  to 
receive  opinions,  and  to  report  to  the  next  session.  Since 
1895,  until  quite  recently,  the  matter  has  imfortunately  been 
crowded  out  at  the  meetings  of  the  Institute  ;  in  1904,  how- 
ever, at  the  meeting  at  Edinburgh,  it  came  again  imder  dis- 
cussion. The  possibility  and  limits  of  an  international  juris- 
diction, have  also  been  frequently  discussed  at  ordinary  copy- 
right conferences. 
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Authority  of  the  Court — It  is  difficult  to  conceive  of  a 
Supreme  International  Court,  the  decisions  of  which  would  be 
accepted  as  binding  by  all  States.  Still,  although  a  Supreme 
International  Court  may  at  present  be  considered  as  impractic- 
able as  a  imiversal  law,  an  international  tribunal  with  a  more 
or  less  restricted  authority  is  certainly  possible.  Any  such 
tribunal,  even  if  its  powers  were  little  more  than  to  settle 
diiferences  submitted  to  it  by  both  parties,  or  to  express 
opinions  at  their  request,  would  serve  a  useful  purpose. 

Assuming  that  an  International  Court  is  to  be  established, 
many  questions  arise  as  to  the  authority  with  which  it  should 
be  invested  : 

(i)  Should    it    give    binding    decisions     or    merely 

opinions  ? 
(ii)  What  force  should  its  decisions   have   as  prece- 
dents ? 
(iii)  Should   it   be   set  in   motion   at   the   request   of 

individuals  as  well  as  of  States  ? 
(iv)  Should  the  request  of  both  parties  be  necessary  ? 
The  nearest  approach  to  an  International  Court  which 
is  at  present  practicable  is  a  court  that  shall  have  power 
to  give  binding  decisions,  but  only  on  the  application  of 
both  parties.  Still,  if  this  were  to  perform  the  ordinary 
work  of  a  court,  its  cost  would  be  altogether  disproportionate 
to  its  utility.  Such  a  state  of  affairs  would  be  entirely 
opposed  to  the  English  notion  that  civil  courts  should  pay 
their  own  way.  StiU,  the  advantages  to  be  derived  from  the 
settlement  of  international  differences  by  a  body  of  jurists  of 
mixed  nationalities  would  compensate  for  the  deficit  between 
the  cost  and  the  receipts  of  the  court.  It  is  not  impossible, 
however,  that  an  International  Court  should  be  instituted  with 
power  to  decide  on  all  matters  of  private  international  law, 
under  which  arrangement  copyright  would  contribute  only  a 
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share  of  the  cost.     This  project  has  often  been  mooted,  but 
the  time  does  not  yet  seem  ripe  for  its  f ulfihnent. 

Board  of  Arbitration. — But  although  international  solidarity 
is  not  yet  sufficiently  advanced  for  the  establishment  of  an 
International  Court,  there  is  no  reason  why  some  central 
authority  should  not  be  constituted  for  the  settlement  of 
differences  in  connection  with  copyright  arising  between 
parties  of  different  nationalities.  Such  central  authorities 
have  already  been  established  by  the  International  Postal 
Union  and  by  the  International  Union  for  the  Railway 
Carriage  of  Goods. 

If  such  a  tribunal  were  established  for  the  Copyright  Union 
it  might  take  any  one  of  the  following  forms  : — 
(i)  A  Board  of  Arbitration  ; 
(ii)  An  Advisory  Court  consisting  of  experts ;  or 
(iii)  The  International  Office  at  Berne,  acting  in  either 
of  the  preceding  capacities. 

At  its  formation  in  1865,  the  International  Postal  Union 
empowered  its  Bureau  to  give  opinions  upon  questions  of 
difference  between  its  members.  And  again  in  1891  arbitra- 
tion with  binding  authority  was  established  by  the  Postal 
Union  for  certain  matters.  This  was  especially  meant  to 
apply  to  cases  of  disagreement  relative  to  the  interpretation 
of  the  Convention  and  to  the  settlement  of  disputes  respecting 
responsibility  for  the  loss  of  registered  letters  and  packets. 

Similarly  the  Union  for  the  Railway  Carriage  of  Goods, 
on  the  application  of  both  parties,  gives  decisions  through  its 
Central  Office  in  cases  arising  between  the  railways  of  the 
Union,  such  as  those  relating  to  the  use  of  their  waggons. 

Other  International  Matters. — From  time  to  time  suggestions 
have  been  made  with  a  view  to  placing  many  other  matters  con- 
nected with  international  copyright  under  a  central  authority. 
Some   of   these   are   practicable,   and   their  adoption   would 
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doubtless  further  the  work  of    unification ;    but  others  are 
evidently  prompted  by  an  infatuation  for  centralisation,  even 
at  the  expense  of  economy  and  utility. 
The  matters  propounded  fall  under  four  heads  : — 
I.     International  registration, 
II.     International  records, 

III.  International  library  and  bibliography, 

IV.  International  vocabulary. 

I.  Xntemational  Begistration. — International  registration  of 
works  published  within  the  International  Union  might  well 
be  placed  in  the  hands  of  the  Central  Office  at  Berne.  Such 
a  centralisation,  in  conjunction  with  a  periodical  publication  of 
a  list  of  the  works  registered,  would  provide  a  most  useful 
means  of  information  ;  particularly  with  respect  to  (i)  the 
date  of  publication  of  works  in  other  countries,  from  which 
(ii)  the  date  when  they  would  fall  into  the  public  domain 
could  be  calculated,  and,  (iii),  the  question  whether  an  author- 
ised translation  of  a  particular  work  had  been  made  before  the 
expiration  of  the  author's  restrictive  period  {delai  dtu&age). 

If  law  and  morality  are  to  work  hand  in  hand  it  should  not 
be  considered  dishonourable  to  copy  or  translate  a  book  after 
the  copyright  or  translating  right  has  expired  ;  and  therefore 
any  system  by  which  the  dates  of  such  expiration  are  exactly 
noted  would  be  an  excellent  thing,  whether  the  author's  term 
of  protection  has  expired  or  is  still  in  force. 

In  connection  with  its  work  of  registration,  the  Inter- 
national Office  might  also  issue  international  certificates, 
stating  the  performance  of  the  requisite  conditions  and 
formaUties.  This,  however,  would  be  hard  to  carry  out  unless 
formahties  were  very  much  simplified  throughout  the  Union ; 
at  present  it  is  felt  that  this  would  entail  too  much  extra  work 
for  the  Office.  It  has  also  been  suggested  that  the  Office 
should  investigate  the  title  to  any  particular  work  submitted 
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to  it.  But  this,  while  also  being  a  great  tax  upon  the  time  of 
the  staflF,  would  necessarily  be  dependent  upon  the  co-operation 
of  local  officers  in  the  various  countries. 

n.  International  Becords. — Some  centralisation  of  documents 
and  authoritative  collection  of  statistics  would  prove  of  great 
value  and  would  assist  in  the  development  of  information  con- 
cerning international  copyright.  Official  translations  of  the 
domestic  copyright  laws  of  each  country  should  also  be  made. 

This  work  has  already  been  commenced  by  the  Interna- 
tional Office  for  all  recent  laws,  French  translations  of  these 
having  been  published  in  Le  Droit  cCAuteur^  the  useful  organ 
of  the  International  Union, ^  It  should  also  be  mentioned 
that  the  Office  has  recently  published  a  collection  of  all  the 
Copyright  Treaties  now  in  force,  each  being  set  out  in  the 
original  language  and  in  French.^  Indeed,  in  the  collection 
and  circulation  of  all  sorts  of  information  bearing  on  inter- 
national copyright,  the  Office  has  done  much,  and  is  still 
doing,  good  work ;  but  its  present  resources  do  not  admit  of 
a  satisfactory  discharge  of  any  fm*ther  important  functions. 

III.  An  International  Library  and  Bibliography. — The  request 
of  certain  literary  societies  for  an  international  library,  con- 
taining copies  of  all  books  published  in  the  Union  countries, 
is  not  worthy  of  much  considemtion  :  the  territory  being  so 
large,  no  city  would  be  convenient  as  a  centre.  For  general 
purposes  the  International  Library  at  Brussels  satisfies  all 
reasonable  requirements. 

It  is  desirable,  however,  that  the  authorities  at  Berne  should 
have  ready  access  to  all  such  documents  and  books  of  reference 
as  may  be  required  for  purposes  of  information ;  this  would 

*  Lyon-Caen,  Xm«  Fran^aiMs  et  Etrangeret  contains  an  exhaustive  collection 
of  the  copyright  la^'s  of  all  the  countries  of  the  world,  done  into  French. 

2  Itecueil  det  Convention  coueemant  la  proprxete  litthaire  ei  artistique,  Bcme, 
1904. 
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necessitate  only  a  small   fraction  of  the  cost  that  a  fairly 
complete  international  library  would  involve. 

The  value  of  an  international  bibliography,  published  by 
the  Central  Bureau,  of  all  works  relating  to  copyright  is 
unquestionable,  and  this  work  is  now  proceeding  under  the 
supervision  of  M.  Morel,  the  Director  of  the  OfSce, 

IV.  An  International  Vocabulary. — The  obstacles  presented 

to  the  unification  of  copyright  laws  by  difference  of  national 

institutions,  customs,  and  legal   systems  have  already  been 

discussed.     But  the  effect  of  this  difference  does  not  end  here. 

The  same  idea,  when  regarded  from  different  points  of  view, 

needs  different  modes  of  expression ;   and  when  it  becomes 

necessary  to  represent  the  same   idea   in   several   languages 

further  ambiguity  is  likely  to  arise.     It  is  not  every  word 

that  can  be  translated  with  exactness  by  a  single  word ;  literal 

translations   often   convey   meanings    which    vary   with   the 

language  in  which  they  are  rendered. 

An  international  vocabulary  of  jiuidical  terms  would  help 
to  remove  the  danger  of  ambiguity,  to  advance  the  work  of 
unification,  and  to  secure  a  clear  expression  of  its  results. 
A  literal  translation  of  single  words  in  each  of  the  principal 
languages  would  be  of  little  use,  but  an  International  Law 
Lexicon  with  short  explanations  of  the  terms  translated  would 
be  of  service.  Such  a  juridical  vocabulary  should  be  done  in 
English,  French,  and  German,  at  least ;  while  Italian  and 
Spanish  have  also  a  good  claim  to  be  included.  The  pro- 
duction of  a  vocabidary  of  legal  terms  relating  to  copyright 
would  demand  an  immense  amount  of  labour  on  the  part  of 
expert  linguists  possessing  a  thorough  acquaintance  with  com- 
parative law.  The  task,  however,  is  not  insuperable,  and  the 
result  would  prove  of  great  international  advantage. 
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SECTION    I. 

THE  AUTHOR  AND  THE   WORK. 

Should  the  State  regard  the  author  or  the  work? — ^Territoriality  the 
better  principle — Nationality  and  Doniicil — The  Principle  of  Territoriality 
— Convention  Territoriality. 

Introduction. — The  causes  and  conditions  which  affect  inter- 
national copyright,  together  with  the  various  modes  of  estab- 
lishing protection,  have  now  been  sketched.  It  remains  to 
consider  the  practical  results  of  their  operation  and  to  examine 
the  actual  position  of  alien  authors  in  the  various  countries  of  - 
the  world.  Akin  to  this  subject  is  that  of  the  *  Application  of 
Alien  Laws,'  i.e.  the  adoption  by  the  municipal  law  of  any 
country  of  the  provisions  of  the  municipal  law  of  another  to 
regulate  certain  matters  which,  while  they  fall  under  its  own 
jurisdiction,  nevertheless  seem  to  bear  such  a  close  relation 
to  the  foreign  country  as  to  call  for  a  special  application  of 
the  law  of  the  latter.  That  part  of  the  subject-matter  of 
this  chapter  which  falls  under  the  head  'The  Position  of 
Alien  Authors '  relates  to  the  extension  of  domestic  pro- 
tection to  aliens,  while  that  entitled  *The  Application  of 
Alien  Laws '  relates  to  the  extension  of  the  domestic  code 
to  embrace  the  provisions  of  a  foreign  body  of  law. 
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Conventions  would  seem  to  call  for  treatment  in  this 
chapter,  since  they  affect  the  position  of  the  alien  author, 
being  in  fact  ready-made  codes  which  it  is  necessary  for  the 
parties  to  adopt  as  a  whole  into  their  domestic  law ;  but  as 
the  Beme  Convention  is  the  only  existing  Convention  of 
widespread  international  importance,  the  subject  will  only  be 
treated  here  incidentally  with  regard  to  the  general  principles 
which  regulate  the  relation  of  international  agreements  to 
national  law.  The  Berne  Convention,  which  forms  almost  a 
complete  international  code,  is  left  over  to  Part  III.,  where 
it  will  be  treated  as  a  separate  whole. 

The  history  of  international  copyright  shows  that  the 
general  attitude  of  a  country  towards  the  protection  of  alien 
authors  depends  to  a  great  extent  upon  its  views  as  to  the 
conduct  which  will  best  serve  its  own  interests.  Such  views, 
moreover,  often  affect  specific  provisions  of  the  municipal 
law,  which  may  owe  their  shape  to  the  opinion  held  by 
the  country  as  to  the  best  way  of  attaining  the  particular 
economic  ends  it  has  in  view.  Economic  considerations  more 
obviously  govern  the  question  of  adherence  to  an  international 
convention,  for  here  the  matter  is  one  of  deliberation  and 
reasoned  decision. 

So  long  as  States^  remain  independent  of  one  another, 
progress  towards  a  universal  law,  though  perhaps  directly 
connected  with  the  establishment  and  expansion  of  large 
conventions,  must  ultimately  rest  on  a  corresponding  enlarge- 
ment and  expansion  of  domestic  law  in  each  separate  State, 
made  with  the  object  of  taking  in  the  provisions  of   such 

*  The  term  *  state '  is  more  exact  than  *  country  *  or  *  nation,*  and  it  has  a 
de6nite  sigmficance  in  international  law.  The  three  words  all  denote  the  same 
idea ;  but  while  *  countiy '  emphasiaes  the  element  of  territory,  and  *  nation  * 
that  of  the  people  which  inhahit  the  territory,  *  state '  gives  prominence  to  that 
aspect  in  which  the  people  are  regarded  as  an  organisation,  existing  under  a 
settled  system  of  government,  and  forming  an  international  unit. 
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conventions  and  investing  them  with  the  authority  of  the 
legislature.  Such  an  expansion  however  does  not  necessarily 
require  an  express  enactment:  there  may  be  a  general  principle 
of  law  that  treaties  shall  ipso  facto  be  adopted  into  the  domestic 
code.^  In  each  country,  as  it  advances  in  civilisation,  conven- 
tion law  is  in  this  way  gradually  superseding  the  old  domestic 
law  with  respect  to  the  protection  of  aliens  :  the  result  is  that 
the  international  parts  of  all  national  codes  are  becoming 
uniform  in  shape  and  content.  When  this  process  has  reached 
its  consiunmation  there  will  no  longer  be  any  peculiar  ^  position 
of  alien  authors.'  Meanwhile  it  is  necessary  to  determine 
what  protection  is  accorded  to  aliens  under  the  domestic  law 
of  the  more  important  States. 

Should  the  State  regard  the  Author  or  the  Work? — It  will 
be  found  that  there  are  two  main  principles  by  which,  in  the 
absence  of  reciprocity,  a  State  determines  the  individuals 
who  are  to  enjoy  copyright  protection,  the  one  that  all 
persons  standing  in  a  personal  relation — subject  or  domiciled 
— ^to  the  State  should  be  protected  in  virtue  of  their  personal 
capacity,  the  other  that  copyright  should  be  granted  to  all 
works  published  within  the  State  territory  irrespective  of  the 
personal  capacity  of  their  authors.  In  several  countries 
both  these  principles  are  adopted  and  co-exist  in  the  law. 
Thus  according  to  the  Austrian  law  an  author  gains  pro- 
tection if  either  (a)  he  is  an  Austrian  citizen,  or  {li)  his 
work  has  first  appeared  on  Austrian  territory;  while  in 
Switzerland  the  condition  of  domicil  supersedes  that  of 
citizenship  as  the  alternative  to  first  publication  in  the 
country. 

The  whole   question   seems   to   be   whether   the   State  in 

'  In  England  treaties  which  cannot  ho  carried  out  without  a  change  in  the 
domestic  law  require  an  Act  of  Parliament  to  give  them  effect. — ^Anson,  Law  mttf 
Custom  of  the  CoMtittUion,  vol.  ii.,  pp.  297  aeq. 
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granting  protection  should  look  primarily  to  the  author  or 
to  the  work  or  to  both :  and  a  somewhat  similar  question 
arises  with  reference  to  the  application  of  alien  laws.  Here 
the  chief  thing  to  be  decided  is  whether  the  country  to 
which  the  parties  owe  allegiance  or  in  which  they  are 
domiciled,  or  that  in  which  the  infringement  of  the  work 
has  taken  place,  is  to  be  regarded. 

Territoriality^  the  better  Principle. — It  seems  that  on  the 
whole  the  view  which  recognises  copyright  as  attaching  directly 
to  the  work  is  the  better  one  :  for,  while  it  is  undoubtedly 
of  advantage  to  a  State  to  secure  the  publication  of  as 
many  works  as  possible  within  its  dominions,  the  publication 
of  works  abroad  by  its  subjects  or  persons  domiciled  in  it 
results  in  no  gain  whatever  to  its  literature.  As  long  as 
the  country  obtains  the  work,  the  nationality  of  the  author 
matters  little  :  and  whether  copyright  is  regarded  as  property 
gained  by  original  creation  or  as  a  reward  given  to  the 
author  for  his  services  to  the  public,  there  seems  no  reason 
of  principle  why  the  mere  fact  of  publication  should  not  be 
sufficient  to  secure  protection  throughout  the  country  in  which 
that  publication  has  taken  place.  If  copyright  is  to  be 
regarded  as  attaching  to  the  work  in  this  sense,  it  follows  that 
the  jurisdiction  and  the  law  to  be  applied  when  these  are  at 
conflict  in  two  countries  should  be  those  of  the  country  where 
the  infringement  in  question  has  taken  place. 

Nationality  and  DomidL — Where,  however,  protection  is 
made  to  depend  on  the  personal  capacity  of  the  author,  the 


*  The  sense  in  which  the  term  *  territoriality '  is  here  used  must  be  very 
carefully  distinguished  from  that  which  is  more  g^ren  to  it  as  denoting 
the  principle  that  the  jurisdiction  of  a  state  begins  and  ends  with  the 
boundaries  of  its  territory.  Though  there  is  some  connection  between  the  two 
meanings,  the  former  has  reference  to  the  conditions  under  which  the  State 
accords  certain  rights,  the  latter  to  the  conditions  under  which  it  may  enforce 
certain  duties. 
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exclusive  adoption  of  the  principle  of  nationality  would  put 
out  of  the  question  any  '  protection  of  alien  authors,'  since 
an  alien  author  is  of  course  an  author  belonging  to  another 
country  than  the  one  in  which  protection  is  claimed. 
Nevertheless  it  is  important  to  consider  that  principle, 
both  because  in  the  application  of  alien  laws  it  is  often 
used  to  determine  personal  capacity,  and  because,  when  an 
author  belonging  to  one  country  is  domiciled  in  another,  or 
publishes  his  work  in  foreign  territory,  he  may  for  certain 
purposes  be  regarded  by  his  own  State  as  an  '  alien  author ' : 
at  any  rate  he  has  not  that  complete  title  to  protection  which 
would  render  his  relations  with  his  own  country  normal  and 
the  discussion  of  them  superfluous. 

Nationality  is  the  relation  subsisting  between  an  individual 
and  the  State  with  which  he  is  politically  identified.^  Domicil 
is  the  relation  subsisting  between  an  individual  and  the  country 
which  he  has  made  his  home.  Of  course  in  the  majority 
of  cases  domicil  coincides  with  nationality,  in  which  case  it 
is  merged  in  the  latter  relation.  Hence  the  subject  only 
comes  into  separate  importance  when  the  individual  under 
consideration  has  left  his  country  of  origin.  In  this  state 
of  afifairs  ^  residence  taken  up  with  an  intention  that  it  shall 
be  permanent '  ^  is  required  to  constitute  a  domicil ;  and  this 
may  be  analysed  into  the  following  two  factors :  (1)  The 
intention  to  choose  a  place  for  a  permanent  abode  and  thus  to 
make  it  the  centre  of  relations.  An  abode  which  is  regarded 
as  merely  temporary  is  thus  insufficient,  even  if  it  is  of  pro- 
longed duration.  (2)  The  realisation  of  this  intention  by  acts 
which  correspond  with  it,  eg.  taking  a  house.     Length  of 


>  This  use  of  the  tonn  *  nationality '  must  be  carefully  distinguished  from  its 
use  to  denote  a  community  possessing  common  feelings,  aspirations,  and  origin  ; 
e.g.  the  Irish  people. 

*  Von  Bar,  Private  InterfMtional  Law,  p.  111. 
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residence  has  no  intrinsic  importance,  but  may  serve  as  an 
evidence  of  intention ;  the  same  may  be  said  of  interruptions 
by  absence.^  In  some  countries,  however,  the  notion  of  domicil 
is  arbitrarily  defined  by  law.  Thus  in  Hungary  two  years 
residence  is  required  by  the  Act  of  1884  (sec.  79),  together 
with  payment  of  taxes  during  that  period. 

It  will  be  found  that  some  countries  rest  their  protection 
of  copyright  upon  the  principles  of  nationality  and  domicil 
at  the  same  time  :  so  that  under  their  law  any  author  who  is 
either  subject  or  domiciled  obtains  copyright.  On  the  other 
hand  the  majority  of  States  adopt  one  of  the  two  principles 
and  reject  the  other  :  thus  Austria  limits  its  ordinary  domestic 
protection  to  Austrian  citizens,  and  Switzerland  to  persons 
domiciled  in  the  country.^ 

There  seems  little  reason  why  a  State  should  not,  if  it 
wishes,  extend  the  advantages  of  its  laws  to  authors  con- 
nected with  it  by  a  personal  tie,  even  when  their  works 
have  not  been  published  in  its  territory — and  in  the  case 
of  unpublished  works  it  is  obviously  necessary  to  rely  solely 
upon  the  personal  criterion.'  If  any  choice  has  to  be  made 
between  the  principle  of  nationality  and  that  of  domicil, 
the  latter  should  be  adopted  :  for  by  becoming  domiciled 
in  a  country  a  person,  as  regards  his  conunercial  and  domestic 
afl&irs,  casts  in  his  lot  with  his  adopted  home,  and  should 
therefore  be  accorded  all  rights  which  are  not  purely  political 
in  character. 

The  Principle  of  Territoriality. — Whatever  view  a  State  may 
take  of  its  obligations  to  its  subjects  and  persons  domiciled 
within  it,  in  awarding  copyright  protection  it  should   have 

*  Von  Bar,  Private  Iniematioudl  Law,  p.  113. 

*  Though  in  both  these  countries  all  works  first  appearing  on  the  territory  gain 
protection  whatever  the  status  of  their  author. 

'  Unless  a  suggestion  of  Von  Bar's  be  adopted,  and  every  country  protect  the 
work  on  the  ground  that  it  nwy  be  published  in  its  territorj'. 


190  ALIEN  AUTHORS  AND  ALIEN  LAWS.  [Chap.  ir. 

first  regard  to  the  principle  of  territoriality — the  principle 
that  all  works  published  within  the  country  are  to  be  granted 
copyright, — both  on  account  of  its  theoretical  soundness  and 
because  of  its  practical  utility.  Most  States  now  enforce  it 
by  their  domestic  law,  either  alone  or  in  combination  with 
nationality  or  domicil ;  and,  except  in  the  case  of  unpub- 
lished works,  it  has  been  adopted  by  the  Berne  Convention 
as  the  only  criterion  of  title  to  protection.  Art.  3  of  that 
agreement,  as  amended  by  the  Act  of  Paris,  gives  full 
protection  to  all  works  first  published  within  Convention 
territory  ;  while  even  an  author  belonging  to  a  Union  country 
cannot  gain  Convention  copyright  if  his  work  is  first  pub- 
lished outside  the  Union.  A  State  of  the  Union  which  does 
not  by  its  municipal  law  enforce  the  principle  of  territoriality 
is  thus  obliged  by  the  convention  to  employ  it  in  the  regula- 
tion of  international  affairs. 

Convention  Territoriality. — The  solidarity  of  the  Union  is 
much  increased  by  the  adoption  of  the  territorial  principle 
of  protection.  The  exclusion  from  Convention  copyright  of 
works  of  Unionist  authors  published  without  the  Union  and 
the  inclusion  of  works  of  non-Unionist  authors  published 
within  it  combine  together  to  make  the  territory  of  the 
Union  a  sort  of  precinct,  publication  in  any  part  of  which 
secures  protection  throughout  its  whole  extent.  So  far  as 
concerns  the  essential  conditions  of  protection  the  Union  may 
thus  be  regarded  as  one  homogeneous  whole.  Publication  in 
any  country  of  the  Union  means  publication  for  the  united 
area,  and  will  ensure  protection  throughout  that  area  ;  and  in 
this  respect  there  is  no  more  profit  in  considering  the  con- 
stituent countries  as  separate  entities  than  there  would  be  in 
distinguishing  between  publication  in  Yorkshire  and  publica- 
tion in  Middlesex  as  regards  the  title  which  they  confer  to 
the  protection  of  the  English  Law. 
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SECTION  n. 

THE  CONDITIONS  OF  PROTECTION  IN  VARIOUS 
COUNTRIES. 

The  conditions  of  protection  in  England — ^The  conditions  of  protection 
in  France,  Belgium,  and  Luxemburg — The  conditions  of  protection  in 
Italy,  Spain,  and  Switzerland — ^The  conditions  of  protection  in  Germany, 
Austria,  Hungary,  Norway,  Denmark,  Japan,  and  Tunis — ^The  conditions 
of  protection  in  Sweden  and  Greece — ^The  conditions  of  protection  in  the 
United  States  and  Holland. 

Most  of  the  States  of  Europe  whose  literature  and  art  are  of 
importance  are  members  of  the  International  Union  established 
by  the  Berne  Convention.  This  agreement  determines  the 
position  throughout  the  Union  of  authors  and  works  belonging 
to  any  one  of  the  signatory  States. 

For  these  States,  therefore,  in  their  relations  to  each  other, 
the  rules  of  domestic  law  relating  to  the  treatment  of  alien 
authors  are  of  little  importance,  though  those  which  define 
the  rights  granted  to  native  authors  are  of  interest  as  deter- 
mining the  rights  given  to  authors  of  the  Union  under  the 
Convention.  In  so  far,  however,  as  rules  of  the  former  class 
lay  down  the  conditions  upon  which  the  attainment  of  muni- 
cipal copyright  depends,  they  affect  the  title  of  works  to 
copyright  imder  the  Convention.  A  short  consideration,  then, 
of  the  fundamental  grounds  of  protection  in  each  of  those 
States  is  not  without  its  importance,  even  in  the  settlement 
of  their  mutual  relations. 

Outside  the  sphere  of  the  Convention  such  a  considera- 
tion is  undoubtedly  necessary— for,  except  within  the  limited 
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domain  of  particular  treaties,  the  position  of  aliens  in  non- 
union countries  and  of  non-Unionist  authors  (publishing  their 
works  outside  the  Union  territory)  in  Union  countries  depends 
entirely  upon  the  attitude  taken  up  by  the  various  domestic 
laws  towards  such  principles  as  reciprocity,  nationality  and 
domicil,  and  territoriality.  This  attitude  also  serves  to  indi- 
cate the  general  degree  of  advancement  to  which  countries 
have  attained  in  their  copyright  legislation. 

A  brief  summary  of  the  essential  conditions  which  obtain 
in  each  of  the  principal  States  of  the  world  in  reference  to 
the  granting  of  copyright  protection  will  therefore  now  be 
made.  The  domestic  laws  of  the  various  countries  alone  will 
be  examined  :  no  attempt  will  be  made  to  include  the  pro- 
visions of  ordinary  treaties,  while  the  Berne  Convention  will 
be  dealt  with  subsequently. 

The  Conditions  of  Protection  in  England. 

It  seems  well  in  the  first  place  to  consider  how  our  own 
English  law  treats  the  alien  author.  The  English  copyright 
law  differs  from  that  of  most  other  countries  in  that  it  is 
contained  in  many  separate  statutes,  so  that  there  is  one  rule 
for  literary,  musical,  and  dramatic  works,  another  for  prints, 
another  for  paintings,  drawings,  and  photographs,  and  yet 
another  for  works  of  sculpture.  There  are  few  of  the  impor- 
tant States  of  Europe  which  have  not  now  codified  their  law 
of  copyright,  and,  though  of  course  the  various  classes  of 
works  are  dealt  with  separately  in  these  codes,  some  general 
disposition,  applicable  indiscriminately  to  all  classes,  concern- 
ing the  conditions  under  which  the  alien  shall  enjoy  protection 
is  usually  to  be  found  as  well. 

Summary  of  the  English  Law. — The  English  law  provides 
for  the  establishment  of  diplomatic  arrangements  with  foreign 
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countries,  based  on  reciprocity.  Under  such  arrangements,  it 
is  possible  for  works  first  published  abroad  to  obtain  protection 
in  Great  Britain ;  otherwise  it  is  necessary  for  the  foreign 
author  to  satisfy  the  ordinary  conditions  of  the  domestic  law. 

For  literary,  musical,  and  dramatic  works,  first  publication 
in  the  British  dominions  is  required.  Prints  must  be  *  en- 
graved, etched,  drawn,  or  designed '  in  Great  Britain.  In  the 
case  of  paintings,  drawings,  and  photographs,  it  is  necessary 
both  that  the  author  shall  be  a  British  subject  or  resident 
within  the  dominions  of  the  Crown,  and  also,  probably,  that 
the  work  shall  be  published  in  the  British  dominions.  For 
works  of  sculpture  the  rule  seems  to  be  that  they  must  be 
'  put  forth  and  published '  within  the  British  dominions. 

IMplomatio  Beeiprocity. — To  begin  with,  the  English  law 
recognises  the  principle  of  *  diplomatic  reciprocity.'  An  Act 
of  1838  empowered  Her  Majesty  by  Order  in  Council  to 
extend  copyright  to  the  authors  of  books  published  in  any 
foreign  coimtry  which  should  be  named  therein  for  a  term 
not  exceeding  that  granted  to  British  subjects.  It  will  be 
noted  that  this  provision  applied  only  to  books.  It  was 
repealed  by  the  International  Copyright  Act  of  1844  (7  Vict, 
c.  12),  which  enabled  Her  Majesty  by  Order  in  Council  to 
grant  copyright  to  the  authors,  etc.,  of  'Books,  Prints, 
Articles  of  Sculpture,  and  other  Works  of  Art '  for  a  term 
not  exceeding  that  secured  to  British  subjects  for  the  respec- 
tive classes  of  works.  Her  Majesty  was  also  empowered  to 
extend  to  aliens  the  benefit  of  the  Dramatic  Literary  Property 
Act  of  1833  and  of  the  provision  of  the  Copyright  Amend- 
ment Act  of  1842,  granting  performing  right  to  dramatic 
works.  Orders  in  Council  made  under  this  Act  were  to  be 
laid  before  Parliament  within  six  weeks  of  issue.^ 

*  Or  if  Parliament  should  not  then  be  sitting,  within  six  weeks  after  the 
commenGement  of  the  next  Session. — 7  Vict.  c.  12,  s.  16. 

O 
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The  next  statute  on  this  subject  is  one  of  1852  (15  Vict, 
c.  12),  'to  enable  Her  Majesty  to  carry  into  effect  a  Con- 
vention with  France  on  the  Subject  of  Copyright ;  to  extend 
and  explain  the  International  Copyright  Acts  ;  and  to  explain 
the  Acts  relating  to  Copyright  in  Engravings.*  Its  title 
sufficiently  explains  its  aims ;  its  chief  effect  was  to  empower 
Her  Majesty  to  alter  certain  of  the  stipulations  of  the  Copy- 
right Act  of  1842  which  stood  in  the  way  of  the  enforcement 
of  the  recently  concluded  Convention  with  France. 

The  last  and  most  important  of  all  the  International 
Copyright  Acts  is  still  wholly  in  force.  It  is  an  Act  of 
1886  (49  and  50  Vict.  c.  33)  giving  power  to  the  Crown 
to  accede  to  the  Berne  Convention.  Before  making  any 
Order  in  Council  under  this  Act,  the  Crown  is  to  be  satisfied 
that  the  foreign  country  in  question  'has  made  such  pro- 
visions (if  any)  as  it  appears  .  .  .  expedient  to  require  for 
the  protection  of  authors  of  works  first  produced  within  the 
United  Kingdom.'  The  intention  which  runs  through  all  the 
International  Copyright  Acts  is  to  prepare  the  way  for  the 
Crown  to  enter  into  diplomatic  arrangements  for  reciprocity 
with  foreign  countries. 

Pirst  publication  essentiaL — In  the  absence  of  such  arrange- 
ments, the  English  law  makes  first  publication  within  the 
British  Dominions  (or  simultaneous  publication  in  a  foreign 
country  and  the  British  Dominions)  a  condition  of  copyright 
for  literary  works.  The  Act  of  1842  required  publication 
within  the  United  Kingdom,  but  the  International  Act  of 
1886  (s.  8)  provides  that  'The  Copyright  Acts  shall  .  .  . 
apply  to  a  literary  or  artistic  work  first  produced  in  a  British 
possession  in  like  manner  as  they  apply  to  a  work  first 
produced  in  the  United  Kingdom.' 

A  British  subject,  wherever  resident,  secures  copyright 
by  the  mere  fact  of  publication  within  the  British  Dominions  ; 
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but  it  has  never  been  established  at  law  that  r^sidence 
within  the  British  Dominions  at  the  time  of  publication  maj 
be  dispensed  with  in  the  case  of  aliens.  According  to  the 
opinion  of  Iiords  Cairns  and  Westbury  expressed  in  Routledge 
V.  Low,  1868,^  the  mere  fact  of  publication  within  the  British 
Dominions  suffices  in  every  case ;  and  their  obiter  dictum  was 
followed  by  the  English  law  officers  in  an  opinion  which  was 
communicated  to  the  United  States  in  1891.^  As  a  matter  of 
fact,  works  of  Americans  first  published  in  England  are  in- 
Yariably  treated  by  English  publishers  as  copyright  works, 
without  reference  to  the  place  of  residence  of  their  authors. 

In  the  previous  case  of  Jefferys  ».  Boosey,  1854,'  which  was 
decided  on  the  statute  of  1709  (8  Anne  c.  19),  however,  it  had 
been  held  that  the  foreign  author  must  be  resident  at  the  time 
of  publication.  The  opinion  of  Lords  Cairns  and  Westbury 
seems  mainly  to  rest  upon  the  preamble  of  the  Act  of  1842, 
passed  to  encourage  Hhe  production  of  literary  works  of  lasting 
benefit  to  the  world,'  but  these  words  hardly  seem  to  warrant 
the  conclusion  that  that  Act  meant  upon  this  point  to  alter  the 
rule  deduced  in  Jefferys  v,  Boosey  from  the  Act  of  Anne,  which 
was  itself  passed  *  for  the  encouragement  of  learning.' 

Whichever  opinion  as  to  the  effect  of  the  Act  of  1842  be 
right,  there  is  no  doubt  that  the  Naturalisation  Act  of  1870 
enables  an  alien  friend  to  acquire  and  hold  personal  property 
in  the  same  way  in  all  respects  as  a  British  subject.  Accord- 
ing to  one  view,^  this  makes  it  possible  for  a  foreign  author 
to  secure  British  copyright  by  mere  publication  within  the 


>  Boutledge  r.  Low,  L.  R.  3  H.  L.  100. 

*  With  the  object  of  satisfying  the  conditions  required  to  secure  the  benefits 
of  the  Chace  Act  of  that  year.  This  assurance  was  perfectly  general  in  its  terms, 
and,  even  if  it  correctly  represents  the  law  as  to  the  conditions  of  protection  for 
h'terary  works,  it  will  be  seen  that  it  clearly  fails  to  do  so  for  works  of  fine  art. 

»  Jeferys  r.  Boosey,  4  H.  L.  C.  816. 

*'  See  Scnitton,  The  Law  of  Copyright,  4th  ed.,  p.  129. 
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British  .  Dominions,  for  copyright  is  personal  property  and 
no  residence  is  needed  in  order  to  enable  a  British  subject  to 
obtain  it.  Still,  in  this  case  the  question  is  not  so  much  the 
acquisition  of  personal  property  already  in  existence,  as  the 
creation  of  such  property  ah  initio.  Copyright  is  not  personal 
property  till  it  is  obtained,  and,  if  being  a  British  subject  is  a 
condition  of  the  obtaining^  the  Naturalisation  Act  does  not 
affect  the  matter. 

As  regards  performing  right  in  musical  and  dramatic 
works,  the  law  is  probably  the  same  as  for  literary  copy- 
right. 

The  Enles  as  to  Works  of  Art. — With  reference  to  artistic 
works,  the  rule  differs  according  to  the  nature  of  the  work. 
In  order  to  gain  copyright.  Prints  must,  by  the  Act  of  1776 
(17  Geo.  III.  c.  57,  s.  1),  be  *  engraved,  etched,  drawn, 
or  designed  in  Great  Britain,'  though  the  words  of  the  Act 
contain  no  restriction  to  British  subjects  or  persons  resident 
in  Great  Britain  at  the  time  of  publication. 

Paintings,  drawings,  and  photographs,  besides  being,  in  all 
probability,  subject  to  the  condition  of  first  publication  in  the 
British  Dominions,^  do  not  gain  copyright  unless  their  maker 
is  ^  a  British  subject  or  resident  within  the  Dominions  of  the 
Crown'  (Fine  Arts  Copyright  Act,  1862).*  Accordingly,  in 
Geissendorfer  ».  Mendelssohn^  an  entry  of  copyright  in  a  floral 
border,  painted  for  certain  cards  by  a  German  subject  resident 
in  Germany,  was  expunged  from  the  register.     Hence  works  of 


>  See  the  Litemational  Copyright  Act  of  1844  (s.  19). 

'  26  and  26  Vict.,  o.  68,  b.  1.  Assuming— what  is  very  unlikely— that  the 
Naturalisation  Act  of  1870  would  hy  itself  have  the  effect  of  enabling  aliens 
to  gain  copyright  in  literary  works  without  residence,  it  would  seem,  by  parity 
of  reasoning,  that  it  also  has  the  effect  of  abrogating  this  express  disposition  of 
an  earlier  statute.  As  regards  works  of  the  fine  arts,  the  view  of  the  law  oan- 
veyed  to  the  United  States  can  only  be  supported  on  this  dubious  hypothosis. 

s  Gie9senddrfer  v,  MmdelMohti,  13  T.  L.  R.  91. 
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art  by  American  authors  cannot  gain  copyright  in  Great 
Britain  even  by  first  publication  there.  So  far,  then,  the 
opinion  expressed  by  our  law  officers  in  1891  was  plainly 
wrong,  and  the  reciprocal  arrangement  with  the  United  States 
fails  on  our  side.  Under  the  Fine  Arts  Act  no  action  is 
maintainable  in  respect  of  any  infringement  committed  before 
registration  at  Stationers'  Hall. 

With  reference  to  works  of  sculpture,  the  Act  of  1813  (54 
Geo.  III.  c.  56,  s.  1)  enacts  that  '  every  person  or  persons  who 
shall  make  or  cause  to  be  made  any  new  and  original  sculpture 
.  .  .  shall  have  the  sole  right  of  property  .  .  .  for  the  term  of 
fourteen  years  from  first  putting  forth  anH  publishing  the 
same,'  provided  the  name  of  the  proprietor  and  the  date  are 
put  on  the  work  produced.  A  court  of  law  would  probably 
interpret  the  Act  as  requiring  that  the  *  putting  forth  and 
publishing '  should  take  place  within  the  British  Dominions  ; 
but  it  may  be  conjectured  that  no  condition  of  British 
nationality  would  be  imposed. 

Bnle  as  to  TTnpublished  Works. — As  regards  common  law 
right  in  unpublished  works,  no  definite  rule  has  been  laid  down 
concerning  the  capacity  of  aliens  ;  but  many  of  the  dicta  in 
Jefferys  v,  Boosey  draw  a  distinction  between  the  author's 
right  in  his  manuscript  before  publication  and  his  copyright 
after  publication,  and  seem  to  suggest  that,  while  the  latter 
cannot  vest  in  an  alien  without  residence,^  no  such  condition 
attaches  to  the  former. 

The  Tfagliali  Copyright  Bill,  which  has  now  been  before 
Parliament  for  several  years,  provides  anew  for  the  enforce- 
ment of  the  Berne  Convention  throughout  His  Majesty's 
dominions,  and  once  more  enables  the  Crown  to  make  regula- 
tions for  the  protection  of  works  first  published  in  another 
country,  upon   being   satisfied    that    the   latter   makes    due 

^  I,e,  according  to  the  view  of  the  law  taken  in  this  case. 
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provision  for  the  protection  of  works  first  published  in  His 
Majesty's  dominions.  This  is  a  fresh  recognition  of  'diplomatic 
reciprocity.' 

Treaties. — Great  Britain  is  a  member  of  the  International 
Union,  and  its  international  relations  with  the  other  members 
are  wholly  regidated  by  the  Berne  Convention,  It  has  also 
a  Treaty  of  1893  with  Austria-Hungary  and  an  arrangement 
for  reciprocity,  dating  from  1891,  with  the  United  States. 
Protection  secured  under  a  treaty  must  be  carefully  distin- 
guished from  protection  secured  under  the  domestic  law  of 
the  country  granting  it.  The  two  may  be  equivalent  in 
content,  but  the  conditions  of  the  one  are  regulated  by  treaty, 
those  of  the  other  by  domestic  law.  It  is  with  the  latter 
kind  of  protection  alone  that  we  are  here  concerned. 


The  Conditions  of  Protection  in  France,  Belgium, 
AND  Luxemburg. 

As  has  already  been  stated,  the  countries  which  by  their 
domestic  law  are  most  liberal  to  the  alien  author  are  France, 
Belgium,  and  Luxemburg.  These  States  attach  to  their 
copyright  protection  no  condition  either  of  reciprocity  on 
the  part  of  foreign  States,  or  of  residence  or  publication 
within  their  territory  on  the  part  of  foreign  authors. 

France. — Where  the  work  of  an  alien  is  first  published  in 
France,  it  is  protected  by  the  ordinary  French  law ;  no 
residence  on  the  part  of  the  alien  is  required,  and  the  mere 
fact  of  publication  in  France  confers  on  the  foreign  author 
exactly  the  same  right  as  would  be  gained  by  a  Frenchman. 

But  even  where  the  work  is  not  first  published  in  France, 
it  may,  in  virtue  of  a  Decree  of  1852,  secure  the  same 
protection  as  that   accorded  to   native    works.      The  author 
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howeTer  is  in  this  case  placed  under  certain  disabilities.  By 
Sec.  4  of  the  Decree  the  French  domestic  formalities  must 
be  carried  out ;  and  in  addition  to  these,  as  the  Decree  pre- 
supposes a  title  to  copyright,  it  is  necessary  that  the  formali- 
ties which  are  imposed  by  the  coimtry  of  origin  of  the  work 
as  conditions  of  copyright  shall  have  been  fulfilled.  More- 
over the  rights  of  the  work  in  France  cannot  be  greater  than 
those  which  it  enjoys  in  its  own  country.^ 

French  Treaties. — France  is  a  party  to  the  Conventions  of 
Berne  and  Montevideo.^  Apart  from  these,  it  has  established 
international  relations  with  Austria-Hungary,  Bolivia,  the 
Congo,  Costa  Rica,  Denmark,  Ecuador,  Germany,  Guatemala, 
Holland,  Italy,  Mexico,  Monaco,  Montenegro,  Norway  and 
Sweden,  Portugal,  Koumania,  Salvador,  Spain,  and  the  United 
States. 

Belgium. — Sec.  38  of  the  Belgian  Law  of  1886  runs  : 
'Aliens  enjoy  in  Belgium  the  rights  secured  by  the  present 
law,  although  the  duration  of  the  latter  cannot  exceed  the 
duration  fixed  by  the  Belgian  law.  Nevertheless  if  their 
rights  expire  sooner  in  their  own  country  they  shall  lapse 
at  the  same  time  in  Belgiiun.'  It  will  be  seen  that  this 
contains  no  express  requirement  as  to  the  fulfilment  of  the 
formalities  of  the  country  of  origin. 

Belgian  Treaties. — Belgiiun  is  a  member  of  the  International 
Union  and  has  copyright  relations  with  the  Congo,  Germany, 
Holland,  Mexico,  Portugal,  Spain,  and  the  United  States. 

Luxemburg,  by  Sec.  39  of  its  Law  of  1898,  puts  foreigners 
on  absolutely  the  same   footing   as   subjects   in   respect   of 


*  That  is,  according  to  the  view  taken  by  Darras  and  others.  But  whether 
the  Decree  gives  aliens  the  same  rights  as  subjects,  or,  as  Darras  represents,  only 
the  same  protectum,  is  a  matter  of  some  controversy. 

*  Its  accession  to  the  latter  Convention  has,  however,  been  accepted  only  by 
the  Argentine  Republic  and  Paraguay. 
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copyright  protection,  without  any  condition  as  to  the  form- 
alities of  the  country  of  origin.  ^ 

Luxemburg  is  a  party  to  the  Berne  Convention,  but  has 
no  other  treaties. 


The    Conditions    of    Protection    in    Italy,    Spain, 
AND  Switzerland. 

Italy,  Spain,  and  Switzerland  protect  works  of  foreign 
authors  published  within  their  respective  territories ;  and 
apply  the  principle  of  Megal  reciprocity'  with  regard  to 
works  published  abroad. 

Italy. — Sec.  1  of  the  Italian  Decree  of  1882  grants  copy- 
right to  *the  authors  of  intellectual  works'  without  any 
requirement  as  to  nationality.  As,  however,  Art.  44  enacts 
that  the  law  is  applicable  to  the  authors  of  works  first  pub- 
lished in  a  foreign  country,  provided  that  a  reciprocal  protection 
is  ff ranted  by  the  laws  of  that  country  to  works  Jirst  published  in 
Italy ^  it  is  clear  that  the  ordinary  protection  is  meant  to  apply 
to  works  first  published  in  Italy  and  to  these  alone.  Art.  44 
requires  that  the  laws  of  the  foreign  country  in  question  should 
recognise  as  belonging  to  authors  'rights  more  or  less  ex- 
tended,' and  that  they  should  be  applicable  by  reciprocity  to 
works  published  in  Italy.  In  order  that  works  first  published 
in  a  foreign  country  may  gain  the  protection  of  the  Italian  law, 
it  is  therefore  necessary  that  the  country  of  first  publication 
should  be  one  which  protects  the  copyright  in  its  own  works 
and  is  willing  to  extend  its  protection  reciprocally  to  Italian 
works.  Where  the  foreign  law  itself  requires  as  a  condition 
of  reciprocity  that  the  rights  and  remedies  of  its  own  law  shall 
be  granted  to  its  authors  by  the  other  country,  the  Italian 

1  See  Part  II.,  Chap,  i.,  sec.  5. 
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Government  may  effect  this  by  Decree,  so  long  as  the  rights 
and  remedies  accorded  are  temporary  {ue.  limited  as  to  term), 
and  do  not  differ  essentially  from  those  of  the  Italian  law. 

Italian  Treaties. — Italy  is  a  member  of  the  International 
Union,  a  party  to  the  Montevideo  Convention,*  and  has  inter- 
national relations  with  Austria-Hungary,  Columbia,  France, 
Germany,  Mexico,  Norway  and  Sweden,  San  Marino,  Spain, 
and  the  United  States. 

SpaiiL — ^The  Spanish  Law  is  in  a  similar  position  to  that  of 
Italy  in  that  it  grants  protection  to  the  *  authors '  of  original 
works  without  express  qualification.  The  qualification  to  be 
deduced  by  implication  is  however  different  in  the  two  cases. 
In  Spain  the  principle  primarily  applied  is  that  of  nationality. 
The  law  makes  special  provisions  with  regard  to  subjects  of 
foreign  States,  from  which  it  may  be  concluded  that  under 
ordinary  circumstances  Spanish  subjects  alone  enjoy  the  benefit 
of  its  protection,  and  that  they  obtain  copyright  whether  they 
publish  their  works  in  Spain  or  abroad. 

The  Act  of  1879,  Sec.  50,  grants  protection  to  subjects 
of  States  which  recognise  by  their  legislation  in  favour  of 
Spaniards  such  a  right  of  intellectual  property  as  is  established 
by  that  Act.  If  this  condition  is  to  be  construed  strictly  it 
would  appear  to  be  almost  incapable  of  realisation  ;  but  pro- 
bably a  substantial  correspondence  in  the  protection  given 
would  in  practice  be  allowed  to  suflice.  Sec.  51  of  the 
Act  contains  a  very  distinct  recognition  of  the  principle  of 
*  diplomatic  reciprocity.'  This  article  lays  down  the  following 
bases  for  the  diplomatic  arrangements  it  holds  in  contempla- 
tion:  (1)  Complete  reciprocity,  (2)  Mutual  treatment  upon 
the  footing  of  *most  favoured  nation,'  (3)  Formalities  of 
country  of  origin  alone  to  be  imposed,  and  (4)  Printing,  sale, 

*  Ita  acoGssion  to  the  latter  has  been  accepted  only  by  the  Argentine  Republic 
aad  Fkiiaguay. 
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importation,  and  exportation,  in  each  country,  of  copyright 
works  in  the  languages  or  dialects  of  the  other  to  be  forbidden. 

Spanidi  Treaties. — Under  this  Act  Spain  has  adhered  to  the 
Conventions  of  Berne  and  Montevideo,^  and  has  established 
copyright  relations  with  Belgium,  Columbia,  Costa  Rica, 
France,  Guatemala,  Italy,  Portugal,  Salvador,  and  the  United 
States.  Many  of  these  agreements  were  made  soon  after 
the  enactment  of  the  law  of  1879, — a  high  tribute  to  the 
reasonableness  of  the  principles  laid  down  by  that  Act. 

Switzerland. — The  Swiss  law  of  1883  by  Sec.  10  grant* 
its  protection  to  all  works  of  which  the  authors  are  domiciled 
in  Switzerland  and  to  all  works  first  published  there.  Other 
authors  enjoy  protection  for  works  published  abroad  only  if 
their  country  treats  authors  of  works  published  in  S^dtzerland 
on  the  same  footing  as  authors  of  works  published  in  its 
own  territory. 

Swiss  Treaties. — Switzerland  is  a  member  of  the  Berne 
Convention,  and  has  copyright  relations  with  Japan  and  the 
United  States. 


The  Conditions  of  Protection  in  Germany, 

Austria,  Hungary,  Norway,  Denmark, 

Japan,  and  Tunis. 

The  laws  of  Germany,  Austria,  Hungary,  Norway,  Den- 
mark, Japan,  and  Tunis  also  protect,  under  varying  con- 
ditions, works  which  are  first  published  in  their  respective 
territories ;  but  they  contain  no  provision  for  '  legal  recipro- 
city.' Hungary  and  Norway  will  not  protect  works  of  aliens 
first  published  in  the  country  unless  they  have  appeared  with 

*  Its  accession  to  the  latter  Convention  has  heen  accepted  only  by  the  Argen- 
tine Republic  and  Paraguay. 
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native  publishers ;  and  the  German  law  contains  a  similar 
condition  with  regard  to  works  of  art.  Germany,  Austria, 
Hungary,  Norway,  and  Denmark  recognise  the  principle  of 
nationality  concurrently  with  that  of  territoriality. 

Oermany. — The  German  law  of  1870  relating  to  literary, 
musical,  and  dramatic  works  and  designs,  protected  (Sec.  61) 
only  such  works  of  foreign  authors  as  should  have  first  ap- 
peared with  publishers  having  their  houses  of  trade  situated 
in  Germany.^  Nearly  the  whole  of  this  law  has  recently  been 
repealed  by  an  Act  of  19th  June,  1901, — ^which  also  only 
applies  to  literary,  musical,  and  dramatic  works  and  designs, 
— s.  55  of  which  provides  that '  An  alien  enjoys  protection  for 
any  work  published  within  the  Empire  provided  that  he  has 
not  already  caused  the  work  itself  or  a  translation  thereof  to 
be  published  in  another  coimtry,"  while  s.  54  protects  all 
subjects  of  the  Empire  for  all  their  works. 

With  regard  to  works  of  art  and  photographs,  the  German 
law,  contained  in  statutes  of  less  recent  establishment,  is  by  no 
means  so  reasonable.  The  Act  of  9th  January,  1876,  which 
regulates  copyright  in  works  of  art,  protects  only  such  works 
^  of  foreign  authors  as  appear  for  the  first  time  with  native 
publishers ;  while  the  Act  of  the  10th  January  of  the  same 
year,  relating  to  photographs,  restricts  protection  for  these 
to  native  authors.  As  Germany  is  a  member  of  the  Berne 
Convention  these  limitations  do  not  lessen  the  protection  due 
imder  that  agreement  to  authors  belonging  to  Union  countries. 

German  Treaties. — Germany  is  a  member  of  the  International 
Union,  and  has  separate  copyright  relations  with  Austria- 
Hungary,  Belgium,  France,  Italy,  and  the  United  States. 


1  Special  piovision,  however,  being  made  by  Art.  62  for  legal  reciprocity  with 
other  States  which  should  have  formed  part  of  the  old  German  Confederation, 
r.y.  Anstaia. 

-  Translation  published  by  Longmans,  Green,  and  Co.,  1902. 
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Austria  has  also  recently  codified  its  law  of  copyright, 
though,  unlike  Germany,  it  has  embraced  in  its  new  law 
works  of  art  and  photographic  works  as  well  as  works  of 
literature  and  of  music. 

The  Austrian  law  of  1895,  Sec.  1,  makes  the  provisions 
of  that  law  applicable  to  all  works  of  literature,  art,  and 
photography  first  appearing  on  the  territory.  By  the  same 
Article  an  Austrian  citizen  is  given  protection  for  all  his 
works  wherever  published.  Sec.  2  of  the  Act  provides  for 
a  limited  legal  reciprocity,  applicable  only  to  the  German 
Empire  ;  also  for  a  general  diplomatic  reciprocity. 

Austria  has  a  treaty  with  Hungary,  and  the  two  countries,  in 
their  international  capacity  as  a  single  State,  have  entered  into 
several  agreements  mentioned  below. 

Hungary. — The  Hungarian  law  still  makes  the  personal 
relation  of  the  author  to  the  State  the  chief  determinant  of 
protection.  By  the  Act  of  1884  (Sec.  79),  the  works  of 
Hungarian  citizens  and  of  aliens  domiciled  in  Hungary  are 
protected  even  if  published  abroad ;  though  a  foreign  author 
who  is  not  domiciled  only  gains  protection  for  works  which 
first  appear  with  a  native  publisher.  Sec.  80  of  the  same 
law  is  also  worthy  of  note.  It  reads  '  The  present  law  applies 
even  when  a  Hungarian  subject  violates  its  provisions  in  a 
foreign  country  to  the  prejudice  of  a  Hungarian  subject,' 
This  shows  the  attitude  of  Hungary  towards  the  questions 
treated  in  Sec.  4  of  this  chapter. 

Austro-Himgariaii  Treaties. — Although  Austria  and  Hungary 
have  distinct  codes  of  domestic  copyright  law,  as  already 
stated  Austria-Hungary  constitutes  one  State  for  international 
purposes.  This  dual  State  is  not  a  member  of  the  Inter- 
national Union,  but  has  entered  into  particular  treaties  with 
France,  Germany,  Great  Britain,  and  Italy. 

ITorway. — Copyright  in  Norway  is  gi*anted  by  Sec.  37  of 
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the  law  of  1893  to  all  works  of  Norwegian  subjects  and  also 
to  all  works  of  aliens  which  first  appear  with  Norwegian 
publishers.^  The  Article  also  provides  for  the  establishment 
of  '  diplomatic  reciprocity  '  by  Boyal  Ordinance. 

Vorwegian  Treaties. — Norway  is  a  party  to  the  Berne  Con- 
vention of  1886,  though  it  has  refused  to  accede  to  the 
Additional  Act  of  1896.  Internal  reciprocity  is  established 
between  Norway  and  Sweden.  These  countries  form  a  dual 
State,*  and  have  joint  treaties  relating  to  copyright  with 
Denmark,  France,  and  Italy. 

Denmark. — The  law  of  Denmark  is  similar  to  that  of 
Norway.  The  recent  Act  of  19th  December,  1902,  Sec.  36, 
provides  for  the  application  of  that  Act  to  all  works  of  Danish 
subjects  and  to  works  of  foreign  subjects  published  by  a 
Danish  publisher.*  Provision  is  made  for  ^diplomatic  reci- 
procity '  by  Royal  Ordinance.^ 

Danish  Treaties. — Under  this  Act  Denmark  has  entered  the 
International  Union.  It  has  also  copyright  relations  with 
France,  Norway  and  Sweden,  and  the  United  States. 

Japan. — ^As  to  the  persons  protected,  the  law  of  Japan  is 
identical  with  that  of  Denmark.  By  Sec.  28  of  its  Act  of 
1899  the  former  country  protects  all  works  first  published 
upon  its  territory,  without  any  condition  as  to  the  nationality 
of  their  publisher.  The  same  section  contemplates  the 
establishment  of  diplomatic  reciprocity.  Following  this  out, 
Japan  in  1899  adhered  to  the  Berne  Convention.  A  com- 
mercial treaty  of  1896  with  Switzerland,  which  is  still  in 
force,  also  deals  incidentally  with  copyright. 

1  Where  tiie  publishing  house  is  a  firm  all  the  partners,  or  in  the  case  of  a 
limited  company  all  the  directors,  must  be  domiciled  in  Norway. 

*  Until  quite  lately,  however,  Sweden  was  not  a  party  to  the  Berne  Omvention. 
3  The  rule  for  deteimining  the  nationality  of  a  firm  is  the  same  as  in  the 

Norwegian  law. 

*  The  consent  of  the  Diet  however  is  necessary  where  the  contemplated 
arrangement  involves  the  undertaking  of  pecuniary  obligations. 
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Tunifl,  by  its  law  of  1899  (Sec.  1),  protects  works  first 
published  on  its  territory  and  recognises  the  principle  of 
diplomatic  reciprocity.  It  is  a  member  of  the  International 
Union. 


The  Conditions  of  Protection  in  Sweden 
AND  Greece. 

In  Sweden  and  Greece  the  ordinary  copyright  protection 
seems  to  be  limited  to  subjects,  but  the  laws  of  both  coimtries 
provide  for  the  extension  of  protection  to  foreign  authors  upon 
condition  of  reciprocity. 

Sweden. — The  Swedish  Literary  Copyright  Code  of  1877 
(Sec.  19)  states  that  it  applies  to  the  works  of  Swedish 
citizens  (presumably  wherever  published)  ;  and  that  its  pro- 
visions may  under  condition  of  reciprocity  be  extended  by 
the  King  to  the  works  of  aliens.  Protection  therefore  is  not 
given  as  a  matter  of  course  to  the  literary  works  of  aliens 
published  in  Sweden. 

On  this  point  the  rule  is  somewhat  difierent  for  works  of 
art.  The  Artistic  Copyright  Act  of  1867  by  Sec.  8  provides 
that  '  The  provisions  of  the  present  law  may,  under  condition 
of  reciprocity,  be  extended  by  the  King  in  whole  or  in  part 
to  the  reproduction  of  the  artistic  works  of  aliens  resident 
abroad.'  From  this  it  may  be  gathered  that  works  of  aliens 
domiciled  in  Sweden,  as  well  as  works  of  Swedish  subjects, 
are  protected  in  the  ordinary  course  of  the  law. 

Sweden  is  now  a  party  to  the  Berne  Convention.  Apart 
from  this,  it  has  issued  a  royal  edict  admitting  Norwegian 
works  to  copyright,  and  jointly  with  Norway  has  entered  into 
several  copyright  arrangements  with  other  countries,  the  names 
of  which  have  already  been  given,  under  Norway. 
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Greece. — Act  433  of  the  Greek  Penal  Code  of  1833  recog- 
nises the  principle  of  *  legal  reciprocity.'  It  applies  the  pro- 
tection given  bj  the  preceding  article  of  the  code  against  the 
*  infringement  and  imitation  of  works  of  art  and  intellect' 
to  aliens  whose  government  affords  the  same  protection  to 
Greek  subjects. 

The  Conditions  of  Protection  in  the  United 
States  and  Holland. 

The  laws  of  the  United  States  and  Holland  attach  to  the 
acquisition  of  copyright  by  aliens  certain  peculiar  conditions 
made  in  the  interests  of  domestic  industries. 

The  TTnited  States. — The  American  Act  of  Congress  of  1870  ^ 
applied  only  to  citizens  of  and  residents  in  the  United  States. 
The  protection  then  given  was  extended  in  1891  by  the  Chace 
Act,  and  now  alien  authors  can  gain  copyright  protection 
in  America  if  their  country  grants  reciprocal  protection  to 
citizens  of  the  United  States.*  If  the  work  is  in  the 
English  language,  it  is  necessary  that  it  should  be  pub- 
lished in  America  either  first,  or  simultaneously  with  its 
publication  in  another  country,  and,  besides  this,  that  on 
or  before  the  day  of  publication  a  copy  of  the  title  (i.^.  title- 
page)  of  the  work,  and  also  two  copies  of  the  work  itselE, 
which  latter  must  be  printed  from  type  set  within  the  limit  of  the 
United  States^  or  from  plates  made  therefrom^  or  from  negatives 
or  drawings  on  stone  made  within  the  limits  of  the  United  States^ 
or  from  transfers  made  therefrom^  shall  be  deposited  with  the 

^  Incorporated  into  the  Revised  Statutes  in  1874. 

'  I.e,  the  foreign  country  must  either  (i)  gi-ant  copyright  to  American  citizens 
on  substantially  the  same  basis  as  to  its  own,  or  (ii)  be  a  party  to  an  international 
agreement  for  reciprocity,  which  the  United  States  may  join  at  will.  When  a 
country  satisfies  either  of  these  conditions  the  American  President  will  issue  a 
prodamation  in  its  favour,  and  thereafter  its  subjects  will  be  admitted  to  the 
benefit  of  the  American  Law. — Sec.  13  of  the  Chace  Act. 
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Librarian  of  Congress.^  Since  March,  1905,  works  in  a 
foreign  language  first  published  abroad  may,  under  certain 
conditions,  gain  full  protection,  provided  that  the  ordinary  re- 
quirements of  the  law  are  fulfilled  within  twelve  months. 

The  Act  of  1891,  in  providing  an  amended  reading  for  that 
section  of  the  previous  statute^  which  embodies  a  general 
grant  of  protection  to  authors,  omits  those  words  in  the  former 
Act  which  conferred  that  protection  expressly  upon  citizens 
or  residents  of  the  United  States  who  should  be  authors ; 
Sec.  13  of  the  amending  Act  provides  that  the  latter  shall 
only  apply  to  *a  citizen  or  subject  of  a  foreign  Stat«  or 
nation  *  when  such  foreign  State  or  nation  shall  grant  re- 
ciprocal protection.  Thus  it  would  seem  that  subjects  of 
those  States  which  do  not  acknowledge  reciprocity  get  no 
protection,  even  when  resident  ^  in  the  United  States.* 

The  matter  is,  however,  by  no  means  free  from  doubt. 
Sec.  4  of  the  amending  Act  provides  that  a  registration  fee  of 
one  dollar  shall  be  charged  upon  every  person  *  not  a  citizen 
or  resident  of  the  United  States,'  and  this  can  only  be  regarded 
as  imposing  a  special  disability  upon  persons  enjoying  an 
international  copyright  protection,  persons  whose  copyright 
arises  under  the  ordinary  domestic  rule  being  exempt.  It  is, 
no  doubt,  rather  in  order  to  make  room  for  the  inclusion  of 
aliens  satisfying  the  conditions  of  Sec.  13  than  in  order  to 
eficct  the  exclusion  of  residents  not  satisfying  these  conditions 
that  Sec.  1  of  the  Chace  Act  leaves  out  the  phrase  granting 
protection  to  citizens  or  residents  of  the  United  States. 

1  Soc.  3  of  the  Chace  Act,  1891.— Sec.  4956  of  the  Hevised  Statutes. 

»  S.  4952  of  the  Revised  Statutes. 

'  The  American  Courts  will  not  consider  a  person  as  *■  resident '  unless  he  has 
an  intention  of  permanently  remaining  in  the  country.  This  interpretaUon 
makes  residence  practically  equivalent  to  domicil. 

^  In  any  case  it  seems  clear,  as  Mr.  MacGiUivray  points  oiit,  that  a  foreigner 
resident  in,  but  not  a  subject  of,  a  country  with  which  reciprocity  is  establishod 
cannot  obtain  copyright.— MacGilHvray,  Treatise  on  Copyright,  p.  249. 
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Inteniational  Arrangements. — Under  Sec.  13,  Proclamations 
have  been  issued  admitting  subjects  of  Belgium,  Chili,  Costa 
Rica,  Denmark,  France,  Germany,  Great  Britain,  Holland, 
Italy,  Mexico,  Portugal,  Spain,  and  Switzerland  to  the  benefit 
of  the  amended  Act. 

Holland. — The  Dutch  law  (1881  Act — ^sec.  27)  makes '  pub- 
lication by  means  of  printing'^  in  Holland  or  the  Dutch 
Indies  the  condition  of  copyright  in  published  works  ; '  hence 
it  would  seem  that  a  work  first  published  in  Holland  by  a 
Dutchman  does  not  gain  protection  imless  printed  on  Dutch 
territory,  while,  on  the  other  hand,  a  work  first  published  in 
Holland  by  a  foreign  author  will  gain  protection  if  it  has 
been  printed  on  Dutch  territory. 

Holland,  while  rejecting  the  invidious  principle  that  the 
law  should  look  only  to  the  nationality  of  the  author,  clings 
to  a  rule  which  is  infinitely  worse,  since  it  makes  protection 
depend  on  the  condition  of  printing  in  the  country — a  matter 
which  in  strictness  is  independent  of  literary  considerations. 

In  respect  of  unpublished  works  and  lectures,  the  1886  Act 
does,  however,  regard  the  personal  status  of  the  author;  for 
Sec.  27  grants  protection  for  these  to  authors  domiciled  in 
Holland  or  the  Dutch  Indies. 

Dntcli  Treaties. — Holland  has  copyright  relations  with  Bel- 
gium, France,  and  the  United  States. 

^  According  to  the  interpretation  of  the  International  Office,  the  Act  requires 
tho  first  publication,  i.e.,  issuing  to  the  public,  as  well  as  the  printing,  to  take 
place  in  Holland  or  the  Dutch  Indies. 

'  The  Canadian  Copyright  Act,  1875,  which  cannot,  of  course,  impair  the 
Talidity  in  Canada  of  British  Imperial  Copyright,  requires  printing  and  publi- 
cation  in  the  country  as  a  condition  of  Canadian  copyright.  It  has  been  decided 
in  Trowde  r.  Farrith  (1896),  27  Ont.  Rep.  526,  that  printing  and  publishing  from 
stereotype  plates  imported  into  Canada  is  a  sufficient  Splinting'  within  tho 
meaning  of  the  Act. 
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SECTION  in. 

FORMALITIES  SPECIALLY  IMPOSED   UPON  ALIENS. 

Formalities  relating  to  the  inception  of  copyright — Competing  for- 
malities— ^Formalities  of  protecting  country  not  usually  required — ^The 
English  rule  as  to  formalities — Formalities  in  France,  Belgium,  and 
Luxemburg — ^Extraneous  formalities  rarely  required — Formalities  relating 
to  Procedure  in  Court — ^In  matters  of  procedure  special  formalities  may  be 
useful — Deposit  of  Security  for  Costs. 

Formalities    relating   to   the   Inception   of    the 

Right. 

Whatever  general  principles  a  coimtry  adopts  in  deciding 
if  protection  shall  he  granted  to  foreign  authors,  when  it 
gives  them  any  protection  at  all,  it  has  to  determine  whether 
they  shall  be  required  to  fulfil  merely  the  same  formalities  as 
subjects,  or  whether,  in  virtue  of  their  exceptional  position, 
special  formalities  shall  be  imposed  upon  them  or  special 
exemptions  granted  them. 

Competing  FormalitieB. — A  State  which  protects  all  works 
published  within  its  territory,  and  only  these,  since  it  does  not 
regard  the  personal  capacity  of  the  author  and  has  nothing 
to  do  with  foreign  works,  would  naturally  apply  to  all  pro- 
tected works  alike  its  domestic  formalities  without  modification. 
In  such  a  case  there  is  no  reason  for  imposing  any  disability 
or  for  granting  any  exemption  to  a  protected  work  on  the 
ground  that  its  author  is  an  alien. 

The  position  is  somewhat  different  where  a  country  grants 
protection  to  works  of  aliens  published  abroad.     Here  there 
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are  obyioiislj  two  sets  of  formalities,  either  or  both  of  which 
might  possibly  be  required — that  of  the  coimtry  of  origin  and 
that  of  the  country  granting  protection.  The  fact  of  distance 
and  diflTerence  of  language  generally  renders  the  fulfilment  of 
the  formalities  of  the  latter  a  somewhat  difficult  operation : 
there  is  also  the  general  ignorance,  prevalent  everywhere,  of 
foreign  formalities  to  be  taken  into  account.  On  the  other 
hand,  since  the  object  of  formalities  is  usually  either  to  make 
known  certain  facts  connected  with  the  coming  into  existence 
of  the  right,  as  in  the  case  of  registration,  or  to  benefit  the 
State  at  the  expense  of  the  author,  either  by  exacting  fees 
or  by  requiring  deposit  of  one  or  more  copies  of  the  work, 
there  is  considerable  reason  for  subjecting  even  works  pub- 
lished abroad  to  the  formalities  of  the  municipal  law. 

It  is  difficult  to  see  why  a  country  granting  protection 
should  not  require  foreign  authors  as  well  as  natives  to 
conform  to  its  own  ideas  of  what  is  necessary  for  such 
purposes  as  registration.  Nor  is  it  obvious  that  the  author 
of  a  work  published  abroad  has,  in  virtue  of  his  choice  of 
a  foreign  coimtry,  any  claim  to  exemption  from  a  tax  levied 
on  native  authors  in  return  for  copyright  protection.  It  may 
therefore  be  concluded  that  where  a  State  consents  to  forego 
the  fulfilment  of  its  own  formalities  in  respect  of  works  pub- 
lished abroad  to  which  it  grants  protection,  it  does  this  merely 
as  a  matter  of  grace,  and  not  as  a  necessary  part  of  its 
original  concession  of  copyright. 

Fomutlitiea  of  protecting  coimtry  not  usually  required.— 
StiU,  as  a  matter  of  grace,  there  is  much  to  be  said  for  such  u 
proceeding  in  view  of  its  obvious  simplicity  and  convenience  : 
a  &ct  which  has  generally  been  recognised  in  copyright 
treaties.  Thus  the  Berne  Convention  provides  that  the 
fulfilment  of  the  formalities  of  the  country  of  origin  shall 
be   sufficient  to  establish  protection   throughout  the  Union, 
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and  the  majority  of  copyright  treaties  make  a  similar  stipula- 
tion.^ Moreover  the  general  tendency  of  domestic  law  is 
towards  the  protection  of  copyright  gained  abroad  without 
any  fresh  formality.  Thus  Spain  (Act  of  1879,  sec.  51)  lays 
this  down  as  one  of  the  bases  on  which  copyright  arrange- 
ments are  to  be  made.  And  Italy,  by  its  Act  of  1882,  sec. 
44,^  will,  when  reciprocity  is  established,  accept  deposit  of 
copies  of  the  work  or  declaration  of  copyright,  when  performed 
according  to  the  law  of  the  country  of  origin,  in  lieu  of  the 
similar  formalities  imposed  by  Sec.  21  of  the  Act,  which  are 
required  to  be  carried  out  in  Italy.^ 

The  English  Bole  as  to  Formalities. — In  Great  Britain  the 
law  empowers  the  King  to  issue  Orders  in  Council  giving 
protection  to  works  first  published  in  any  foreign  country, 
and  makes  no  reference  to  the  fulfilment  of  formalities  there;* 
but  the  only  two  Orders  in  Council  at  present  in  force  are 
concerned  with  treaties — ^the  Berne  Convention  of  1886  and 
the  Treaty  of  1893  with  Austria-Hungary — which  protect 
only  works  that  have  complied  with  the  formalities  of  the 
country  of  origin.' 

As  to  the  fulfilment  of  the  English  domestic  formalities,  the 
present  law,  as  settled  in  Hanfstaengl  v.  American  Tobacco 

^  The  general  adoption  of  this  nile  would,  etoterU  paribtiSy  lead  all  authors  to 
publish  in  one  country,  viz.  that  which  imposed  the  least  burdensome 
fonnalities. 

2  Sec.  44,  \  3,  reads :  *  If,  in  the  foreign  country,  the  law  prescribes  deposit 
or  declaration  at  the  time  of  the  publication  of  a  work,  it  is  sufficient,  in  order  to 
gain  a  copyright  in  the  work,  enforceable  in  Italy,  that  proof  should  be  giren  that 
the  one  or  the  other  has  beon  carried  out  conformably  to  the  laws  of  the  foreign 
country.* 

'  The  declaration  contemplated  by  Art.  21  is  a  statement  of  intention  to  retain 
the  copyright  in  a  work,  accompanied  by  an  exact  description  of  the  latter  and 
a  mention  of  the  year  of  publication. 

*  Act  of  1844,  7  Vict.  c.  12,  sec.  2. 

'  The  arrangement  with  the  United  States  is  not  a  treaty.  On  the  part  of 
Ghreat  Britain  it  consists  simply  of  an  assurance  given  to  the  United  States, 
having  reference  to  the  state  of  the  English  domestic  law. 
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Co,^  is  that  where  no  special  mention  of  them  is  made  in  the 
Order  in  Council  on  which  the  protection  of  the  work  depends 
they  are  not  required. 

The  International  Copyright  Act  of  1844  (sec.  6)  imposed 
upon  authors  of  foreign  works  to  whom  English  copyright 
should  be  extended  the  formalities  of  registration  and  of 
deposit  of  one  copy  of  the  book ;  thus  requiring  from  such 
authors  practically  the  ordinary  domestic  formalities.  The 
International  Copyright  Act  of  1886  (49  and  50  Vict.  c.  33, 
sec.  4)  enacted  that  the  provisions  of  the  International  Copy- 
right Acts  as  to  formalities  (which  are  contained  in  the  Act  of 
1844)  should  not  apply  to  protected  foreign  works,  except  in  so 
far  as  provided  in  the  Order  in  Council  granting  protection. 
This  apparently  gives  to  the  Cro\^Ti  power  to  relieve  foreign 
works  altogether  from  the  performance  of  British  formalities  ; 
and  the  Order  in  Council  adopting  the  Berne  Convention  must 
be  taken  as  having  done  this,  at  the  same  time  requiring  foreign 
works  to  fulfil  the  formalities  of  their  country  of  origin. 

On  the  other  hand,  it  has  been  argued  that,  as  an  Order  of 
Council  made  under  the  International  Copyright  Acts  simply 
has  the  effect  of  extending  to  the  foreign  works  to  which  it 
applies  *  all  and  singular  the  enactments '  of  the  Copyright 
Amendment  Act^  of  1842,  and  as  that  Act  itself  requires 
registration  (s.  24)  and  deposit  (s.  8),  these  formalities  are 
still  obligatory  imder  the  general  rule,  although  the  special 
and  additional  formalities  imposed  by  the  Act  of  1844  (s.  6) 
are  no  longer  thus  necessary.  It  is  probable,  however,  that 
Sec.  6  of  the  1844  Act  was  meant  to  supersede  the  provisions 
of  the  Act  of  1842  with  reference  to  formalities  :  and  in 
Ilanfstaengl  V.  American  Tobacco  Co.^  affirming  Hanfstaengl 

»  Hanfitaenglv,  Aineriean  Tobaeeo  Co.  (1896),  1  Q.B.  347. 

*  International  Act  of  1844  (7  Vict.  c.  12,  s.  3). 

3  Ettnfitaenylv.  American  Tobacco  Co,  (1895),  1  Q.B.  347. 
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r.  Holloway  ^  It  has  been  decided  that  for  the  countries  com- 
prised in  the  Order  in  Council  of  1887  the  ordinary  English 
formalities  are  no  longer  necessary.  It  is  doubtful  whether 
this  principle  can  be  held  to  apply  to  sculptures  and  engravings, 
for  which  the  formality  prescribed  by  the  statutes  is  not  regis- 
tration, but  the  imposition  of  the  author's  name  on  the  work. 

Under  the  law  of  Great  Britain,  then,  the  formalities 
requisite  for  foreign  works  are  determined  for  the  works  of 
each  country  by  the  particular  Order  in  Council  which  deals 
with  them.  There  is  a  possibility  of  total  exemption  from 
all  formalities  whatever ;  but  the  Orders  in  Coimcil  will 
doubtless  generally  require  the  fulfilment  of  the  formalities  of 
the  coimtry  of  origin,  not  those  of  the  national  law  of  Great 
Britain.^  This  represents  the  policy  of  all  the  Orders  now 
in  force  ;  under  them  the  formalities  of  the  coimtry  of  origin, 
and  no  others,  are  imposed. 

Although  Spain,  Italy,  and  Great  Britain  do  not  by  their 
ordinary  domestic  law  protect  the  works  of  aliens  published 
abroad,  they  yet  recognise  the  principle  of  reciprocity  and 
determine  the  formalities  to  which  such  works  shall  be  sub- 
jected where  that  principle  applies.  The  majority  of  countries 
make  no  provision  on  the  subject  by  their  domestic  laws,  the 
formalities  to  be  imposed  on  foreign  authors  being  left  to  be 
decided  at  the  making  of  each  particular  treaty. 

Formalities  in  France,  Belgium,  and  Luxemburg. — France, 
Belgium,  and  Luxemburg,  which  extend  their  domestic  copy- 
right to  all  foreign  works  wherever  published,  have,  however, 
naturally  had  to  make  some  rule  on  the  subject.    France  grants 

J  nanfHaengl  r.  Holloway  (1893),  2  Q.B.  1. 

'  The  Treaty  of  1893  with  Austria-Hungarj'  pro^adcd  that,  while,  for  obtain- 
ing protection  in  England  and  Austria,  the  fulfilment  of  the  fonnalities  of  the 
countrj'  of  origin  were  to  bo  sufficient,  English  works  claiming  protection  in 
Hungary  should  be  required  to  fulfil  the  formalities  of  both  these  latt<T 
countries.— See  Art.  6  of  the  Treaty. 
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to  such  works  only  the  same  protection  as  that  accorded  to  works 
published  in  her  territory  ;  it  assumes  that  the  works  it  pro- 
tects have  already  gained  copyright  in  their  own  country,  and 
proceeds  by  way  of  extending  to  them  its  domestic  remedies 
rather  than  by  granting  to  them  a  separate  copyright.  In 
order  to  profit  by  the  liberality  of  this  country,  it  is  therefore 
necessary  for  foreign  writers  to  have  established  their  copy- 
right in  their  coimtry  of  origin,  and  hence  to  have  fulfilled  all 
the  formalities  imposed  by  that  coimtry  as  conditions  of  the 
attainment  of  copyright.  ^ 

Besides  imposing  upon  the  author  of  a  foreign  work  the 
formalities  of  the  country  of  origin,  the  French  law  expressly 
obliges  him,  as  a  condition  precedent  to  suing,  to  perform  the 
ordinary  French  domestic  formalities  (1852  Decree,  sec.  4).* 

The  foreign  author  of  a  work  published  in  France  gains 
the  ordinary  domestic  protection,  and  is  subjected  only  to  the 
ordinary  domestic  formalities. 

The  Belgian  Law  of  1886  (sec.  38)  grants  to  aliens  the 
rights  secured  by  that  law,  without  making  any  express  stipu- 
lation as  to  formalities.  Hence  it  is  possible  that  Belgium 
does  not  exact  from  authors  of  works  published  abroad  the 
fulfilment  of  the  formalities  of  the  country  of  origin,  but  only 
requires  that  its  own  domestic  formalities  should  be  complied 
with.  The  latter  have  been  abolished  altogether  by  the 
law  of  1886  as  regards  works  published  in  the  lifetime  of  the 
author,  but  for  posthumous  works  and  works  published  by  the 

'  It  wiU  be  seen  that  it  is  doubtful  whether,  in  order  to  gain  protection  in 
France,  it  is  neceesary  for  the  author  of  an  English  book  either  to  register  it 
or  to  make  deposit  of  copies  in  Great  Britain.  Neither  registration  nor  the 
delivery  of  the  stipulated  number  of  copies  of  the  work  is,  by  English  law,  a 
condition  of  copyright.  The  former  is  only  a  '  condition  precedent  to  suing ' :  the 
latter  a  separate  duty  with  separate  penalties,  imposed  upon  the  author  by  a 
Copyright  Act  it  is  true,  but  not  carrying  with  it  loss  of  cop;^Tight  in  the  event 
of  default. 

'  Deposit  of  two  copies  as  a  rule->of  three  for  certain  kinds  of  works. 
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State  or  public  bodies  a  Royal  Decree  of  the  27th  March, 
1886,  issued  in  accordance  with  Sees.  4  and  11  of  the  law, 
requires  registration  within  six  months  of  publication,  under 
penalty  of  loss  of  copyright. 

The  new  copyright  code  of  Luxemburg,  issued  in  1898, 
very  closely  follows  the  Belgian  Law  of  1886.  Section  39 
in  the  former  code,  relating  to  the  protection  of  foreign 
authors,  is  almost  word  for  word  the  same  as  the  corre- 
sponding section  in  the  Belgian  Lawj^  and,  like  Belgium, 
Luxemburg  dispenses  with  all  formalities  whatever,  except  for 
posthumous  works  and  works  published  by  the  State  or  by 
public  bodies,  which  must  be  registered  within  six  months 
under  penalty  of  loss  of  copyright. 

Extraneous  Formalities  rarely  required. — Very  few  countries 
impose  upon  the  alien  author  any  special  extraneous  form- 
alities beyond  those  of  the  country  of  origin  and  of  their  own 
domestic  law.  The  granting  of  copyright  to  works  published 
abroad  may  be  regarded,  either  as  an  extension  of  the  pro- 
tection which  they  already  enjoy  in  their  own  country,  or  as  a 
distinct  and  separate  concession  of  domestic  copyright.  If 
the  protecting  State  takes  the  former  view,  it  is  generally 
content  with  the  performance  of  the  formalities  of  the  comitry 
of  origin  of  the  work,"  while  if  it  adopts  the  latter,  it  will 
usually  impose  merely  its  own  domestic  formalities. 

As  to  the  works  of  aliens  published  in  the  country  itseU  and 
not  abroad,  the  States  which  grant  copyright  to  such  works 
usually  treat  them  in  every  respect  as  native  works,  subjecting 
them  to  the  ordinary  formalities  imposed  upon  such  works.  It 
is  not  clear  what  justification  a  State,  which  protects  by  its 
domestic  law  all  works  first  appearing  in  its  territory,  can 

^  Except  that  the  latter  contains  a  clause  restricting  the  duration  of  the 
foreign  author's  rights  to  the  period  accorded  by  the  country  of  origin,  a 
limitation  which  the  other  omits. 

*  Though  sometimes  it  imposes  its  own  as  well,  e.g.  France, 
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hare  for  imposing  special  conditions  upon  their  authors  when 
the  hitter  are  aliens.  The  theory  upon  which  the  grant  of 
copyright  is  based  is  that  the  fact  of  publication  within  the 
State  places  the  work  of  the  alien  on  a  level  with  that  of  a 
subject,  in  respect  of  title  to  protection  ;  and  it  would  seem 
that  it  should  equally  do  this  in  respect  of  formalities  to  be 
performed.  This  view  is  generally  accepted  ;  very  few  States 
which  protect  all  works  first  appearing  in  the  territory  at  the 
same  time  make  special  regulations  for  the  case  of  alien 
authors.  As  we  have  seen,  however,  the  United  States,  by 
Sec.  4  of  the  Chace  Act  1891,  exacts  from  alien  authors  of 
works  *  copyrighted '  according  to  that  Act  one  dollar  as  a 
registration  fee,  while  for  citizens  and  residents  the  charge  is 
only  fifty  cents. 


FOBMALITIES    BELATING    TO    PROCEDURE    IN    CoURT. 

In  respect  of  procedure  there  is  not  the  same  objection  to 
the  imposition  of  special  formalities  upon  the  authors  of 
protected  foreign  works  as  in  respect  of  the  substantive  right. 

The  author  of  a  work  admitted  to  copyright  by  a  country 
other  than  that  in  which  it  first  appeared  may  reasonably 
expect  the  recognition  of  his  abstract  claim  to  protection  to 
carry  with  it  the  recognition  of  its  practical  validity,  upon  the 
fulfilment  of  those  formalities  which  the  protecting  country 
imposes  upon  its  own  works — it  being  of  course  required  of  him 
that  he  should  furnish  those  dues,  in  the  way  of  deposit  of 
copies,  which,  in  the  public  interest,  that  coimtry  has  felt 
itself  entitled  to  levy  upon  authors  of  native  work.  At  all 
events,  he  may  at  least  expect  to  be  freed  from  all  further 
formalities  except  such  as  are  imposed  by  the  country  of 
origin  in  respect  of  its  domestic  protection  and  which  therefore 
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may  be  exacted  without  reproach  by  any  foreign  State  grant- 
ing an  extension  of  that  protection. 

In  matters  of  Procedure  special  Formalities  may  be  nsefiiL — ^As 
regards  the  substantive  right,  then,  there  is  nothing  in  the 
peculiar  position  of  the  author  of  a  foreign  work  that  can 
warrant  the  imposition  of  any  special  formality  by  a  State 
which  grants  the  work  protection.  But  when  the  author 
presents  himself  in  Court,  asking  for  remedy  in  respect  of  an 
infringement  of  that  substantive  right,  his  case  assumes  a 
different  aspect.  In  the  first  place,  the  fact  that  his  work 
first  saw  the  light  abroad — joined  perhaps  to  the  fact  that, 
under  the  law  of  the  protecting  State,  the  formalities  of  the 
country  of  origin  alone  were  requisite  and  these  alone  have 
been  fulfilled — ^may  render  the  ordinary  methods  of  proof  and 
disproof,  e.g.  calling  of  witnesses  and  production  of  extracts 
from  the  Register,  either  inapplicable  or  else  very  difficult 
to  put  into  operation.  In  such  circumstances,  partly  in  order 
that  the  defendant  may  not  be  embarrassed  by  having  to  go 
to  foreign  countries  to  investigate  the  title  set  up  by  the 
plaintiff,  and  partly  for  the  advantage  of  the  plaintiff  himself, 
it  is  not  unusual  for  countries  to  lay  down  a  special  mode  of 
proof  for  the  establishment  of  the  plaintiffs  right. 

Thus  it  is  provided  by  the  English  International  Copyright 
Act  of  1886  (sec.  7)  that  an  extract  from  a  register  or  certifi- 
cate or  other  document  stating  the  evidence  or  proprietorship 
of  the  copyright,  if  authenticated  by  the  ofiScial  seal  of  a 
minister  of  state  of  the  foreign  country  or  by  the  official  seal 
or  signatiu*e  of  a  British  diplomatic  or  consular  oflScer  acting 
in  such  country,  shall  be  admissible  as  evidence  of  the  facts 
contained  therein,  and  all  courts  shall  admit  it  as  evidence 
without  proof.  The  Berne  Convention  (Art.  11)  contains  a 
provision  that  the  appearance  of  the  name  of  any  person  on  the 
work  as  author  shall  give  him  a  prima  facie  title  to  copyright 
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therein,  and  that  in  cases  where  the  Courts  are  in  doubt 
as  to  the  fulfilment  of  the  formalities  of  the  country  of  origin 
they  shall  have  power  to  call  for  the  production  of  a  certificate 
from  a  competent  authority  showing  that  those  formalities 
have  been  fulfilled. 

Strictly  speaking,  such  provisions  as  these  can  hardly  be 
said  to  impose  special  formalities ;  it  is  more  accurate  to  look 
upon  them  as  permitting  than  as  requiring  a  certain  mode  of 
proof.  Apart  from  them,  it  has  been  suggested  that  a  coimtry 
would  be  justified  in  subjecting  foreign  authors  to  special 
court  fees  on  a  higher  scale.  The  greater  work  which  is 
thrown  on  the  Court  when  the  proofs  involve  two  languages, 
and  when  in  other  respects  the  proceedings  are  of  a  more 
elaborate  character,  may  perhaps  provide  a  good  reason  for 
demanding  an  increase  of  fees. 

Deposit  of  Seeurity  for  Costs. — Besides  such  regulations  as 
these,  there  are  others  which  impose  particular  formalities 
upon  the  alien  author,  on  the  ground  that  his  belonging  to 
»iother  nation  renders  it  more  difficult  to  fix  him  with  what- 
ever responsibilities  in  the  way  of  costs,  etc.,  he  may  incur  in 
the  prosecution  of  his  suit.  He  can  withdraw  himself  from 
the  jurisdiction  of  the  Court  more  easily  than  a  native ; 
hence  it  is  often  deemed  advisable  to  require  him  before  the 
suit  commences  to  make  special  provision  for  the  satisfaction 
of  its  incidents.  Formalities  imposed  with  this  object  are, 
however,  something  more  than  mere  matters  of  form,  for  they 
generally  involve  the  deposit  .on  the  part  of  the  foreign 
plaintiff  of  some  substantial  simi  as  security  :  but,  like  the 
former  class,  they  do  not  affect  the  substantial  existence  of 
the  right  and  only  regulate  the  procedure  by  which  it  may  be 
made  good  in  practice. 

Deposit  of  security  for  costs  is  less  often  exacted  from 
aliens  in  England  than  on  the  Continent,  where  it  passes 
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under  the  Roman  law  term  cautio  judicatum  solvu  Thus,  in 
France,  Sec.  16  of  the  Civil  Code  makes  it  obligatory,  with 
certain  exceptions,  wherever  an  alien  is  the  plaintiff  and  a 
Frenchman  the  defendant.^  The  Decree  of  1852  seems  only 
to  enable  the  alien  to  claim  the  benefit  of  a  remedy  which  till 
then  had  been  limited  to  the  authors  of  works  published  in 
France,  without  freeing  him  upon  appearance  in  Court  from 
conditions  attaching  to  all  alien  plaintiffs  merely  in  virtue  of 
their  alien  status.  It  will  be  noted  that  the  French  rule  as  to 
cautio  only  applies  where  the  defendant  is  a  Frenchman  and 
hence  does  not  affect  the  case  where  one  alien  sues  another  in 
the  French  Courts.^ 

In  this  respect  the  Belgian  law  is  the  same  as  that  of  France ; 
Germany  however  exacts  the  cautio  from  the  foreign  plaintiff 
even  where  the  defendant  is  an  alien.  In  the  English  Courts 
a  plaintiff  may  be  required  to  find  seciu'ity  if  he  is  beyond 
the  jurisdiction  of  the  Court  or  if  his  presence  within  it  is 
merely  temporary,  and  it  would  seem  that  at  the  discretion 
of  the  Court  security  may  be  exacted  from  the  plaintiff  where 
the  defendant  is  likewise  resident  abroad. 

Though,  however,  cautio  judicatum  solvi  finds  a  place  in 
the  law  of  nearly  every  European  country,  there  are  signs  in 
the  Union  countries  of  a  tendency  to  do  away  with  it.  In 
Italy  it  has  already  been  abolished.  Germany  will  dispense 
with  it  in  respect  of  subjects  of  countries  granting  a  like  dis- 
pensation in  respect  of  German  subjects.  The  matter  has  long 
engaged  the  attention  of  Societies  formed  to  promote  the 
interests  of  literature  and  science;  thus  as  early  as  1877  the 
Institute  of  International  Law  passed  a  resolution  to  the  effect 
that  it  should  be  abolished.^     Since  then  many  treaties  have 

^  DarTAfi,  J)u  J))^it  des  AtUeurs  et  des  Artistet,  p.  299. 

*  Von  Bar :  Pnncipics  and  Practice  of  Private  International  Law,  p.  876. 

»  /Wdf.,  pp.  878,  879. 
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provided  for  its  remission  as  between  contracting  States. 
The  most  important  of  these  is  the  Convention  which  was 
signed  at  the  Hague  on  the  14th  Nov.  1891,  and  which  has 
been  ratified  by  Austria-Hungary,  Belgium,  Denmark,  France, 
Germany,  Holland,  Italy,  Luxemburg,  Norway  and  Sweden, 
Portugal,  Roumania,  Russia,  Spain,  and  Switzerland,  many  of 
them  members  of  the  International  Copyright  Union.  This 
treaty  provides  (Art.  11)  that  no  security  or  deposit  shall  be 
imposed  on  the  subjects  of  any  of  the  contracting  States, 
having  their  domicil  in  one  of  these  States,  who  may  be 
plaintiffs  or  defendants  before  the  Courts  of  any  other  of 
these  States ;  while  (Art.  12)  the  parties  agree  to  execute 
within  their  respective  territories  the  judgments  of  each  other's 
Courts  against  persons  thus  exempt  from  security  or  deposit. 
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SECTION  IV. 
CONFLICT  OF  JURISDICTIONS  AND  OF  LAWS. 

The  bases  of  Private  International  Law^ — ^A  Court  cannot  always  justly 
apply  its  own  ordinary  rules — ^The  Appropriate  Court  and  the  Appropriate 
Law — Copyright  from  the  standpoint  of  Private  International  Law — A 
country  can  only  place  duties  upon  its  own  public — The  country  where 
the  infringement  is  committed  should  have  jurisdiction — ^The  Appropriate 
Law  that  of  country  where  infringement  committed — The  Appropriate 
Law  for  Contracts — Inheritance — Law  of  the  Country  of  Origin. 

The  Bases  of  Private  International  Law. 

It  now  becomes  necessary  to  consider  the  subject  of  ^  The 
Application  of  Alien  Laws,'  which  is  often  designated  '  Private 
International  Law '  or  the  *  Conflict  of  Laws.'  A  subject  of 
one  State  may  commit  on  the  territory  of  another  an  act  to 
the  injury  of  a  fellow  subject ;  or  the  matter  may  be  more 
involved, — for  example,  a  subject  of  one  State  may  make  with 
a  subject  of  another  in  the  territory  of  a  third  a  contract 
which  is  to  be  performed  in  that  of  any  of  the  three,  or  even 
in  that  of  a  fourth.  In  such  cases  there  is  an  obvious  conflict 
as  to  which  State  should  exercise  jurisdiction  over  the  matter. 
In  the  former  example,  the  native  State  may,  in  virtue  of 
the  nationality  of  the  parties  to  the  suit,  claim  to  assume 
jurisdiction,  and  the  same  claim  may  be  made  by  the  other 
State  on  the  ground  that  offences  committed  within  its  terri- 
tory are  properly  cognisable  by  itself ;  while,  in  the  latter 
example,  there  are  no  less  than  four  countries  which  each  have 
some  reasonable  claim  to  the  exercise  of  jurisdiction.     There 
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is  nothing  in  International  Law  proper  to  prevent  the  case 
being  decided  by  each  country  for  itself ;  but  obvious  incon- 
venience and  injustice  would  result  from  the  enforcement  of 
its  own  claims  by  any  State,  without  regard  to  the  probable 
action  of  the  other  or  others. 

Private  Intemational  Law. — With  a  view  of  reconciling  the 
various  claims  to  jurisdiction  which  arise  where  the  parties  to  a 
suit  are  connected  by  different  ties  with  more  States  than  one, 
a  system  of  '  Private  Intemational  Law'  ^  has  been  elaborated, 
which  affects  to  determine  precisely  the  appropriate  Court  for 
each  case  of  conflict.  Upon  the  main  principle  of  this  system 
the  majority  of  modern  civilised  States  are  agreed :  so  that 
where,  for  example,  the  rule  of  private  international  law  points 
out  the  coimtry  where  an  offence  has  been  committed  as 
having  the  primary  right  to  jurisdiction,  other  States,  basing 
their  claims  on  different  grounds,  will  remain  passive,  at  any 
rate  imtil  the  comia  of  that  coimtry  have  definitely  refused 
to  undertake  the  decision  of  the  matter. 

A  Court  cannot  always  justly  apply  its  own  ordinary  Bales. 
— It  will  not  however  necessarily  be  just  for  the  Court  which 
undertakes  jurisdiction  to  apply  the  rules  of  its  own  domestic 
code  to  the  decision  of  the  case.  If,  for  example,  the  State 
to  which  the  defendant  owes  allegiance  assumes  the  right  of 
detenmning  the  question  at  issue,  and  if  its  ordinary  law 
regards  as  an  infringement  of  copyright  an  act  of  his,  which 
was  not  an  infringement  according  to  the  law  in  force  at  the 
place  where  it  was  committed,  then  it  may  fairly  be  argued 
that  the  defendant  ought  to  be  acquitted,  on  the  ground  that 
in  copyright  the  law  of  a  coimtry  effects  an  adjustment  of 

^  •  Private  Intemational  Law '  comprises  a  system  of  rules  for  the  selection 
from  among  several  competing  codes  of  the  one  appropriate  to  govern  any  given 
matter.  It  differs  from  *  Intemational  Law '  proper  {public  irUertiatumal  law)  in 
that  it  deals  with  the  relations  of  States  and  private  individuals,  not  with  that 
o£  States  int^  se. 
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claims,  holding  good  only  for  the  conditions  obtaining  among 
its  own  people,  and  ceasing  to  be  equitable  when  applied  to 
the  conditions  obtaining  in  another  State ;  and  that,  therefore, 
as  the  act  complained  of  does  not  constitute  an  offence  at  the 
place  of  commission,  it  ought  not  to  be  regarded  as  an  offence 
by  any  tribunal.  This  is  an  extreme  case,  the  conflict  here 
being  as  to  the  whole  infringing  character  of  the  act  com- 
plained of  5  but,  since  the  laws  of  two  countries  exactly 
coincide  in  very  few  matters,  there  will  nearly  always  be  some 
difference  in  result,  more  or  less  substantial,  between  the 
application  by  a  country  of  its  own  law  and  the  application 
by  it  of  the  law  of  another  State. 

It  is  clear,  then,  that  the  mere  fact  that  a  State  is  properly 
entitled  to  exercise  jurisdiction  over  a  case  does  not  justify 
the  conclusion  that  in  so  doing  it  will  be  acting  most  fairly  to 
all  parties  by  applying  the  rules  it  has  laid  down  for  the 
regulation  of  the  normal  conduct  of  its  subjects,  or  of  persons 
territorially  connected  with  it.  It  is  found  advisable  on 
many  matters  to  apply  the  rules  embodied  in  a  particular 
foreign  code  of  laws.  In  such  case,  these  become  in  an 
auxiliary  fashion  part  of  the  law  of  the  State  which  applies 
them. 

There  are  ceil:ain  general  principles  which  determine  with 
regard  to  each  case  of  conflict  what  country  is  to  have  juris- 
diction, and  what  law  is  to  be  applied.  The  majority  of 
civilised  States  adopt  these  principles  in  regulating  the 
authority  of  their  courts  and  the  law  they  put  in  force,  and 
thereby  avoid  a  considerable  amount  of  confusion  and  con- 
tradiction which  would  otherwise  be  inevitable. 
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The  Appropriate  Court  and  the  Appropriate 

Law. 

The  Appropriate  Court — By  the  *  Appropriate  Court'  is 
meant  that  country  which  Private  International  Law  selects 
from  among  all  countries  which  might  claim  jurisdiction  as 
the  one  entitled  to  take  cognisance  of  a  particular  case. 

The  Appropriate  Law. — By  the  '  Appropriate  Law '  is  meant 
that  code  which  Private  International  Law  selects  from  among 
the  whole  number  of  domestic  codes  as  the  one  suitable  to 
govern  a  given  legal  relation. 

Ck>pyright  from  the  standpoint  of  Private  Intemational  Law. 
— Private  Intemational  Law  is  a  highly  academic  science,  its 
principles  being  usually  first  formulated  by  theorists  and  then 
adopted  into  the  practice  of  States.  In  copyright  there  is 
little  actual  practice  to  crystallise  the  principles  in  force,  and 
these  latter  are  therefore  at  present  mainly  of  a  theoretical 
character. 

Before  any  specific  rules  can  be  laid  down  to  determine  the 
choice  of  jurisdictions  and  laws  in  matters  of  copyright,  it  is 
necessary  to  enter  into  some  general  investigation  of  the  nature 
of  the  right,  viewed  from  the  standpoint  of  Private  Inter- 
national Law.  When  a  country  grants  to  an  author  copy- 
right in  his  work  it  grants  him  not  so  much  the  liberty  to 
multiply  copies — ^which  in  the  normal  course  of  things  he 
would  enjoy  irrespective  of  special  legislation — ^but  the  right 
to  exclude  others  from  so  doing.  In  other  words  the  essence 
of  copyright  is  the  legal  power  to  prevent  copying  on  the  part 
of  the  general  public.  Hence  the  recognition  of  copyright 
by  law  in  reality  consists  of  a  prohibition  against  copying, 
addressed  to  the  general  public.^ 

*  In  the  language  of  jurisprudence  this  is  expressed  by  designating  copyright 
a  *  right  m  rem ' — '  a  right  availing  against  the  world  at  large/ 


226  ALIEN  AUTHORS  AND  ALIEN  LA^S.  [ChAp.  It. 

A  Country  can  only  place  Duties  upon  its  own  Public. — Now 
the  prohibition  addressed  to  the  general  public  by  any  country 
can  only  be  directed  to  its  own  public,  because  it  has  not  the 
power  of  interfering  in  the  relation  between  its  own  authors 
and  the  inhabitants  of  foreign  countries.  The  sum  total  of 
the  prohibition  addressed  by  a  State  to  its  public  in  reference 
to  copyright  rightly  constitutes  the  sum  of  their  duties  in 
respect  of  it.  One  qualification  must  be  added  to  these  state- 
ments. When  an  inhabitant  of  one  country  commits  an  act 
taking  effect  upon  the  territory  of  another,  he  falls  so  far  as 
that  act  is  concerned  imder  the  law  of  that  other  :  the  law  of 
a  State  extends  to  the  whole  of  its  territory  and  embraces  in 
its  purview  all  the  acts  done  within  that  territory.  Hence  *the 
public,'  as  used  above,  must  be  taken  to  exclude  residents  of 
the  country  in  respect  of  acts  committed  abroad,  and  to  include 
residents  of  a  foreign  country  in  respect  of  acts  committed  on 
the  territory  of  the  State  in  question.  The  fact  is  that  the 
State  aims  its  prohibition  at  acts  rather  than  at  persons,  and 
that  its  prohibition  extends  to  all  such  acts  as  it  has  power  to 
prevent,  viz.  to  all  which  are  committed  upon  its  territory.^ 

The  Country  where  an  Infringement  is  conmiitted  should  haye 
Jurisdiction. — Each  State  fixes  for  its  own  territory  the  nature 
and  extent  of  the  duties  to  be  imposed  on  the  public.  The 
conditions  of  life  and  society  vary  with  different  States,  and  it 
is  reasonable  to  accept  from  each  country  within  its  own 
territory  its  own  estimate  of  the  rights  and  duties  which  its 
public  is  to  have.  Hence,  in  matters  of  copyright,  it  is  the 
country  where  the  offence  complained  of  is  committed  that  has 

^  Of  course  no  State  can  actually  exercise  jurisdiction  over  a  person  resident 
abroad  until  that  person  enters  its  own  territory ;  thus,  in  the  "Rngliah  caae  of 
Morocco  Bound  v,  Harris  (1895),  1  Gh.  534,  an  English  court  refused  to  grant  an 
injunction  against  the  performance  of  a  copyright  play  in  Germany,  on  the  ground 
that  an  English  injunction  could  not  operate  in  that  country.  This  however  does 
not  affect  the  question  as  to  what  acts  are  abstractedly  to  be  considered  unlawful. 
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the  primary  right  to  jurisdiction.^  Of  course  it  can  exercise 
no  effective  jurisdiction  if  the  offender  with  all  his  property 
is  abroad  and  remains  there ;  but  so  soon  as  he  enters  the 
territory  action  can  be  taken  against  him,  or,  if  action  has 
already  been  taken,  judgment  can  be  executed. 

Besides  the  forum  delicti  camissi  (the  country  in  which  the 
offence  was  committed),  the  forum  ligiantiae  (the  country  of 
allegiance  of  the  defendant)  or  forum  domicilii  (the  country 
of  domicil  of  the  defendant)  may  also  take  jurisdiction,  i.e.  a 
State  may  reasonably  assume  authority  over  acts  of  its  subjects 
or  persons  domiciled  within  it  committed  abroad  ;  but,  as  will 
be  seen  later,  it  will  generally  put  into  force  the  lex  loci  delicti 
comissiy  refusing  to  pimish  acts  which  are  innocent  according 
to  the  law  of  the  country  where  they  are  committed.  It  would 
seem  to  accord  better  with  principle  to  leave  the  case  altogether 
to  the  courts  of  the  country  where  the  offence  is  committed. 

The  Appropriate  Law  that  of  oonntry  where  infdngement 
conmiitted. — The  appropriate  law  to  be  put  in  force  is,  for  the 
ordinary  case  of  acts  committed  in  the  territory  of  one  State 
by  'subjects  of  another,  determined  in  the  same  way  as 
the  appropriate  forum,  i.e.  that  of  the  country  where  the 
offence    has    taken    place    is    applied.     Under    the    Berne 

^  If  copyright  be  regarded  from  the  standpoint  of  Private  International  Law 
as  in  eesence  a  right  of  property,  its  position  at  first  sight  appears  somewhat 
different.  In  respect  of  real  property,  the  country  where  the  land,  etc.,  is  situated 
detennines  the  principles  to  be  applied ;  and,  in  respect  of  personal  property, 
some  States  look  to  the  country  of  situation  and  others  to  the  country  where  the 
owner  is  domiciled.  In  neither  case  does  the  coimtry  where  the  offence  is 
committed  have  authority  as  such,  Gop3rright  is  however  an  exceptional  species 
of  property.  The  copyright  in  a  given  work  has  no  definite  location  or  country 
of  situation  {loeus  rei  ntae).  If  indeed  it  can  be  said  to  have  any  situation  at 
all,  it  must  be  regarded  as  situated  in  every  State  to  the  extent,  and  only  to  the 
extent,  to  which  it  is  recognised  by  the  domestic  law.  Hence  there  are  a  multitude 
of  different  loei  rei  ntae^  and  for  each  case  it  becomes  necessary  to  determine  the 
one  which  has  priority  of  claim.  This  would  naturally  be  the  country  where  the 
infringement  had  taken  place.  Thus,  even  regarding  copyright  as  a  right  of 
property,  the  conclusion  is  the  sanie,  though  reached  by  a  roundabout  route. 
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Convention  the  appropriate  law  is  the  lexfori^ — ^the  law  of  the 
country  from  which  protection  is  sought — ^but  as  the  appro- 
priate forum  must  be  determined  according  to  the  rules  just 
laid  down,  the  administered  lex  fori  is  practically  equivalent 
to  the  law  of  the  country  in  which  the  infringement  has  been 
committed. 

The  Appropriate  Law  for  Contracts. — It  is  obvious,  how- 
ever, that  in  respect  of  contracts  and  succession^  there  is  no 
such  law.  There  is  no  reason  why  the  ordinary  rules  of 
Private  International  Law  upon  these  matters  should  not  be 
applied.  A  contract  is  a  contract  whatever  its  subject-matter, 
and  the  principles  upon  which  the  law  regulating  it  is  deter- 
mined, based  as  they  are  upon  the  probable  expectation  of  the 
parties,  do  not  in  general  vary  with  its  subject-matter.  The 
same  can  hardly  be  said  of  succession,  in  respect  of  which 
legal  theory  in  many  countries  recognises  a  sharp  distinction 
between  movable  (or  personal)  property  and  land  :  but  even 
here  copyright  ranks  constructively  as  a  movable,  and  follows 
the  general  rules  laid  down  for  movable  property. 

For  contracts,  the  decisive  law  is  ^  the  law  of  the  citizen- 
ship or  the  domicil,  as  the  case  may  be,  or  the  law  of  the 
place  where  the  bargain  which  regulates  the  matter  was  con- 
cluded or  is  to  be  fulfilled.'^  This,  however,  is  not  the  place 
to  enter  into  a  detailed  exposition  of  the  rules  of  Private 
International  Law  upon  the  subject  of  contracts,  which  is 
not  directly  connected  with  copyright.  It  is  sufScient  to  say 
that  different  countries  adopt  different  criteria  for  this  subject : 
thus  the  system  of  France  and  Italy  takes  as  its  foundation 
t\ie  law  of  the  place  in  which  the  contract  is  concluded,  and 

^  See  Etudes  aur  la  revision  de  la  Convmtion  de  Bems,  published  at  Beiiie  (1896) 
by  the  Intematioiial  Office,  p.  51. 

'  Copyright,  like  nearly  every  right,  may,  of  course,  be  the  subject  of  assign- 
ir-erit  and  may  pass  by  inheritance  or  bequest. 

'  Von  Bar,  FritieipUs  and  Fraetiee  of  Private  InternationeU  Law,  p.  742. 
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that  of  Germany  adopts  the  law  of  the  place  of  performance  ; 
while  many  authorities  urge  that,  as  a  general  principle,  the 
personal  law  of  the  parties  (the  law  of  the  country  of 
allegiance,  or,  preferably,  that  of  the  country  of  domicil) 
ought  to  hold,  and  Great  Britain  decides  the  matter  according 
to  the  circumstance  of  each  particular  case.^  It  is  of  course 
open  to  the  parties  to  enter  into  a  special  agreement  that  the 
legal  effect  of  the  contract  shall  be  regulated  according  to 
the  law  of  a  particular  country ;  the  general  rules  only  hold 
in  the  absence  of  such  agreement.  The  principle  locus  regit 
actum — *  the  place  governs  the  act ' — applies  to  the  form  of 
contract,  so  that  the  satisfaction  of  the  formal  requirements  of 
the  coimtry  where  it  is  made  is  sufficient  to  give  an  agreement 
validity.* 

Inheritance. — Succession  to  real  property  generally  follows 
the  law  of  the  country  of  location  (^lex  ret  8itae\  but  the  diffi- 
culty of  fixing  the  situation  of  such  an  intangible  subject  as 
copyright  has  already  been  indicated.  Copyright,  however,  is 
regarded  as  personal  property  by  the  law  of  Great  Britain, 
and  a  similar  view  is  taken  in  most  other  countries.  Hence 
for  it  the  ordinary  principles  enable  us  to  neglect  the  lex  ret 
sitae  altogether  and  to  apply  directly  the  personal  law  of  the 
deceased. 

Law  of  the  Coimtry  of  Qrigin.^ — ^The  enforcement  by  many 
States  of  the  law  of  the  country  of  origin  with  reference  to 
formalities  and  duration  has  already  been  dealt  with.  It  is 
obviously  a  case  of  the  ^  application  of  alien  laws.' 


*  Von  Bar,  Prineiplet  and  Fraeiiee  of  FrivaU  Intematiwial  Law,  pp.  639,  552. 
'  Bat  the  agreement,  though  valid,  will  be  nnenforceable  unless  evidenced  in 
tiie  manner  required  by  the  Engliwh  Law. — Leroux  v,  Brown  (1852),  12  G.B.  801. 
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SECTION  I. 
HISTOBT  OF  THE  BEENE  CONTENTION. 

The  character  of  the  Berne  Convention — History  of  the  formation  of  the 
International  Union — ^The  International  Literary  and  Artistic  Association — 
International  Copyright  Union  mooted — First  International  Conference  at 
Berne,  1884— Conferences  of  1885  and  1886— The  Progress  of  the  Con- 
vention— ^New  adherents  and  revisions — Effect  of  the  Convention  on 
domestic  legislation — ^The  Montevideo  Convention,  1889 — Revisions  :  The 
Conference  of  Paris,  1896— The  Additional  Act  and  the  Interpretative 
Declaration — Signature  and  Eatification  of  these  agreements — Subsequent 
adherents  to  the  Convention — ^The  coming  Conference  at  Berlin. 

The  character  of  the  Berne  Convention. — The  international 
copyright  relations  of  most  of  the  principal  States  of  the 
world  are  at  the  present  day  governed  almost  entirely  by  the 
multilateral  treaty  which  has  already  been  alluded  to  as 
the  Berne  Convention.  It  is  true  that  in  various  points  the 
domestic  laws  of  certain  States  among  its  signatories  surpass 
it  in  the  liberality  of  the  protection  accorded  to  authors  and 
works :  but  its  own  provisions  are  so  broad  that  the  general 
scope  of  its  protection  is,  as  between  its  parties,  capable  of 
little  further  extension.  It  establishes  only  a  minimum  of 
international  protection  as  between  its  parties,  but  the  mini- 
mum is  large  and  on  several  points  approaches  a  maximum. 
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Moreover,  while  purely  domestic  extensions  of  the  minimum 
are  immediately  revocable  at  the  will  of  the  country  which  is 
their  author,  the  minimum  itself,  established  as  it  is  by  inter- 
national agreement,  cannot  be  withheld  without  a  grave  breach 
of  international  obligation.^  The  provisions  of  a  treaty  to 
which  there  are  only  two  parties  are  internationally  binding 
as  between  the  parties :  and  it  is  obvious  that,  other  things 
being  equal,  neglect  to  fulfil  the  requirements  of  a  multilateral 
agreement  like  the  Berne  Convention  is  a  much  more  serious 
matter  than  the  breach  of  the  provisions  of  a  bilateral  treaty. 

Again,  domestic  law  has  full  scope — except  as  affected  by 
treaties  external  to  the  Convention — ^in  regulating  the  relations 
of  Union  countries  with  non-Union  countries,  as  well  as  those 
between  non-Unionist  countries  inter  se :  but,  as  nearly  every 
country  which  possesses  intellectual  works  worth  protecting  is 
a  member  of  the  Union,  this  free  exercise  of  domestic  law  can 
hardly  be  held  to  constitute  a  serious  derogation  from  the 
international  importance  of  the  Convention.^  If  in  every 
respect  the  Convention  provided  a  maximum  of  international 
protection,  exceeded  in  no  point  by  domestic  law  or  by  treaty 
stipulations,  and  if  every  State  of  the  civilised  world  had 
subscribed  it,  it  would  constitute  for  international  copyright 
such  a  universal  code  as  has  been  contemplated  in  a  preceding 
part  of  this  work.  As  it  is,  the  Convention,  though  it  does 
not  reach  complete  universality,  approaches  sufficiently  near 
thereto  to  justify  its  being  treated  as  a  substantive  and 
independent  code  of  international  copyright. 

While,  then,  in  one  aspect  the  Berne  Convention  is  nothing 
more  than  a  multilateral  treaty,  in  another  it  is  a  code  of 

^  UnleflB,  of  course,  the  State  desiring  to  withhold  protection  withdraws  from 
the  Union.  For  this  howerer,  under  Article  20,  a  yearns  preyious  notice  is 
neoeeaary. 

*  The  United  States,  Austria,  and  Bussia  are  the  only  great  powers  which 
■re  not  members  of  the  Union. 
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international  copyright  constituting  the  common  law  for  the 
territory  of  the  ^  International  Union  for  the  protection  of  the 
rights  of  authors  over  their  literary  and  artistic  works/  which 
covers  the  major  part  of  the  civilised  world.  The  advantages 
of  belonging  to  such  a  Union  may,  to  some  extent,  be  gathered 
from  what  has  already  been  said  on  the  subject  of  reciprocity. 
But,  in  so  far  as  the  Berne  Convention  is  more  than  a  mere 
treaty,  the  subject  is  not  exhausted  there.  It  is  clear  that 
enlightened  motives  and  honest  intentions  combined  with 
motives  of  policy  to  bring  about  the  formation  of  the  Union : 
and  that  they  still  combine  to  induce  the  accession  of  countries 
now  outside  it. 

As  was  pointed  out  by  the  late  M.  Numa  Droz,  in  a 
Presidential  address  delivered  to  the  second  Conference  of 
Berne,  1885,  after  the  text  of  the  Convention  had  been  agreed 
on:  ^The  creation  of  the  Union,  which  establishes  a  tie 
between  all  its  members  and  will  serve  to  stimulate  them, 
is  •  •  •  the  most  important  step  in  the  progress  achieved :  it 
is  a  striking  affirmation  of  the  universal  conscience  in  favour 
of  copyright.'^  Hence  the  matter  cannot  be  treated  simply 
as  a  matter  of  policy.  It  must  be  recognised  that  the  Union 
has  in  view  not  only  the  present  carrying  out  of  a  mere 
bargain  between  its  members,  but  also  the  advancement  of 
the  best  interests  of  copyright  throughout  the  world. 


History  of  the  Formation  op  the  International 

Union. 

The  influences  which  have  induced  the  principal  nations 
of  the  world  to  widen  their  sphere  of  action  beyond  the 
immediate  protection  of  domestic  copyright   are  many  and 

^  Adet  de  la  Confirenee  reunie  a  Berfw^  1885,  p.  65. 
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raiied.  The  treaties  and  the  domestic  law  of  the  more 
advanced  countries  have  set  an  example  of  progress  to 
other  States,  and  have  played  an  important  part  in  the 
creation  of  that  body  of  general  opinion  which  made  the 
Convention  possible*  Regarding  the  Convention  as  a  definite 
and  specific  expression  of  such  general  opinion,  however, 
it  must  be  admitted  that  most  of  the  credit  attaching  to 
its  construction  belongs  to  an  international  society  of  authors 
and  artists,  having  its  headquarters  at  Paris. 

The  International  Literary  and  Artiftio  Association.' — This 
Society,  already  referred  to  under  the  name  of  the  Inter- 
national Literary  and  Artistic  Association,^  was  founded  in 
1878  under  the  presidency  of  Victor  Hugo.  Though  so  long 
ago  as  1858  a  Literary  Congress  held  at  Brussels  declared  that 
uniform  legislation  on  the  subject  of  copyright  throughout  the 
countries  of  the  world  was  a  thing  to  be  desired,  and  though 
that  opinion  has  been  echoed  by  Congresses  held  at  Antwerp 
in  1861  and  1877,'  yet  to  the  International  Literary  and 
Artistic  Association  was  immediately  due  that  persistent 
advocacy  of  the  claims  of  literary  property  to  universal  recog- 
nition which  brought  international  opinion  to  the  point  of 
action. 

The  Association  was  the  outcome  of  the  first  International 
Congress  organised  by  the  French  Soci^te  des  Gens  de 
Lettres;    and,   from  that   date  till   this,  it   has   held  year 

^  Hie  present  Secretaiy  of  this  society  is  M.  Jules  Lemiina,  and  the  offices  of 
the  society  are  at  22,  Bue  de  Ch&teaudim,  Paris. 

'  The  Association  is  composed  of  a  permanent  honorary  committee,  an 
execatiTO  committee,  ordinary  members,  and  affiliated  societies;  the  adminis- 
tration of  afEairs  being  in  the  hands  of  the  executive  committee.  The  members  of 
the  Association  are  of  Tarions  nationalities.  At  the  time  of  its  formation,  this 
society  directed  its  efforts  solely  to  the  protection  of  literary  property,  and  then 
bore  the  name  *  International  Literary  Association,'  but  at  the  CJongress  of 
Braasels  in  1884,  having  extended  its  sphere  of  action  to  artistic  property,  it 
altered  its  name  to  that  set  out  in  the  text. 

*  See  Xtf  DraU  d'AuUwr,  1888,  p.  3. 
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by  year  a  Congress  in  some  one  of  the  great  cities  or 
convenient  centres  of  Europe,^  Its  rules  declare  that  *it 
exists  for  the  defence  and  propagation  of  the  principles  of 
international  literary  and  artistic  property,  and  is  especially 
concerned  with  the  execution  of  the  resolutions  of  the  inter- 
national literary  congresses.  It  protects  the  interests  of 
authors  and  artists  in  every  country,  and  establishes  between 
them  ties  of  confraternity.'* 

International  Copyright  XTnion  mooted.— In  1882,  at  the  Con- 
gress at  Rome,  the  Association  definitely  took  up  the  project 
of  an  International  Copyright  Union.  At  that  Congress  a 
resolution  was  passed,  instructing  the  Bureau  of  the  Associa- 
tion to  invite  the  co-operation  of  the  press,  and  to  take  steps 
for  the  institution  of  an  international  conference,  composed 
of  representatives  of  interested  bodies,  for  the  purpose  of 
concerting  a  scheme  for  the  creation  of  an  International 
Union. 

Berne  having  been  chosen  as  the  seat  of  this  Conference, 
the  Swiss  Government  was  approached,  and  gave  its  coimten- 
ance  to  the  project,  with  the  speedy  result  that  in  1883  the 
Conference  took  place.  The  outcome  of  its  labours  was  a 
draft  convention  for  the  contemplated  Union,'  which  was 
placed  in  the  hands  of  the  Swiss  Government,  and  through 
this  medium  was  brought  before  the  notice  of  the  civilised 
States  of  the  world.    The  Swiss  Government  then  invited  the 

1  London,  Lisbon,  Vienna,  Rome,  Amsterdam,  Brussels,  Antwerp,  Geneva, 
Madrid,  Venice,  Paris,  London,  Neuchatel,  l^filan,  Barcelona,  Antwerp,  Dresden, 
Berne,  Monaco,  Turin,  Heidelberg,  Paris,  Vevey,  Naples,  Weimar,  and 
Maiseilles  (1904)  have,  in  the  order  named,  been  the  seats  of  the  GongresseB 
of  the  Society. 

>  See  Association  LitUraire  H  Artistiqw  Internationale.  Son  SUtoire^See 
Travaux,  1878—1889,  p.  vii. 

*  <Pour  constituer  une  Union  g^n^le  pour  la  protection  des  droits  des 
auteurs  sur  les  (Buvres  Utt^ires  et  manuflcrites.'  See  Association  Litteraire  et 
Artistiquc  Internationale.  Son  Hietoire^Ses  Dravaux,  p.  182,  where  the  whole 
text  of  this  draft  is  set  forth. 
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Tarious  GoYemments  to  take  part  in  a  diplomatic  conference 
upon  the  matter. 

First  Intemational  Conferenoe  at  Berne,  1884. — As  a  result 
of  this  action  an  Intemational  Conference  was  held  at  Berne 
in  1884,  the  following  twelve  States  being  represented : 
Austria-Hungary,  Belgium,  Costa  Kica,^  France,  Germany, 
Great  Britain,  Haiti,  Holland,  Norway  and  Sweden,  Para- 
guay, Salvador,  and  Switzerland.  Italy,  Spain,  Portugal, 
Brazil,  and  the  Argentine  Bepublic  had  intended  to  send 
delegates,  but  were  prevented  by  circumstances  from  taking 
part.  The  Swiss  Government  submitted  to  the  Conference  a 
draft  convention  essentially  similar  to  the  one  drawn  up  in 
1883,  though  somewhat  more  elaborate  in  detail. 

The  Conference  met  on  September  8th,  1884,  and  at  its 
second  sitting  proceeded  to  discuss  a  comprehensive  paper  of 
fourteen  questions,  submitted  by  the  representatives  of  Ger- 
many.^ It  at  once  became  evident  that  considerable  difference 
existed  between  the  views  of  the  various  States,  especially 
with  respect  to  the  treatment  to  be  accorded  to  translating 
right.  France  on  the  one  hand  took  an  extremely  liberal  view 
of  the  author's  claims  to  an  exclusive  right  of  translating  his 
own  work :  Norway  and  Sweden  on  the  other  were  prevented 
by  the  state  of  their  domestic  law  from  granting  a  greater 
protection   than    was    imperatively    demanded    by    justice.^ 

1  This  State  was  represented  only  at  the  last  sitting  of  the  Conference. 

*  It  is  noteworthy  that  one  of  the  German  delegates — M.  Beichardt — 
sabmitted  a  resolution  to  the  effect  that  instead  of  drawing  np  a  Convention  the 
Conference  should  elaborate  a  uniyersal  law.  It  was  soon  seen  however  that 
this  was  impracticable. 

>  Sec.  5  of  the  Norwegian  law  of  1876  ran  as  follows :  *  A  peison  who 
translates  a  literary  work  from  one  language  into  another  enjoys  the  rights 
of  an  author  over  his  translation  provided  that  he  has  not  infringed  the 
provisions  of  the  present  law.'  The  provisions  in  question  were  contained  in 
Sec.  15,  which  ran :  '  The  translation  of  a  literary  work,  without  the  consent 
of  the  author,  from  the  original  language  into  a  dialect  of  this  language,  and 
vice  rena,  is  considered  as  a  reproduction  to  which  the  prohibition  against 
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Gennanj  took  up  an  intermediate  position  and  strove  to 
arrive  at  a  compromise. 

The  majority  of  the  disputed  points  were  eventually  referred 
to  a  Committee  which  had  been  appointed  for  the  purpose 
of  making  a  detailed  examination  of  the  convention  scheme. 
That  Committee  suggested  many  modifications  in  the  draft 
issued  by  the  Swiss  Government.  These  were  then  submitted 
to  the  Conference,  where,  despite  the  serious  difference  of 
opinion  on  the  question  of  translating-right  and  on  many 
points  of  detail,  a  general  spirit  of  compromise  led  to  the 
completion  of  a  document  which,  with  a  few  alterations, 
ultimately  became  the  International  Agreement  known  to  us 
as  the  Berne  Convention  of  1886. 

Conlbrenoes  of  1885  and  1886. — The  form  of  the  Berne  Con- 
vention was  settled  at  a  second  Conference,  which  conmienced 
its  session  on  the  7th  September  1885,  and  it  only  remained 
for  a  third  Conference,  meeting  on  the  6th  September  1886, 

infringement  appliee.  For.  this  purpose,  Norwegian,  Swedish,  and  Danish  are 
considered  as  dialects  of  one  and  the  same  language.  Translation  is  also  treated 
as  infringement:  (a)  when  the  work  translated  was  unpublished,  [b)  when  a 
work  first  published  in  a  dead  language  is  translated  and  published  in  a  living 
language,  {e)  when  a  work  published  simultaneously  in  several  languages  is 
translated  and  published  in  one  of  those  languages.' 

The  Norwegian  law  of  1893,  after  making  a  somewhat  similar  prohibitioiL, 
adds :  '  In  every  other  case  no  translation  may  be  published  without  the  consent 
of  the  owner  of  the  copyright  during  ten  years  from  the  end  of  the  year  of  the 
first  publication  of  the  original  work.'  This  brought  the  Norwegian  law  into 
line  with  the  Berne  Convention,  but  did  not  satisfy  the  demands  made  later 
on  by  the  amending  Act  of  Paris.  In  the  law  of  Sweden  the  successive  stages  in 
the  growth  of  the  period  of  translating  right  are  exceedingly  instructive.  As  the 
law  stood  in  1877,  no  translating  right  whatever  was  recognised.  In  1883, 
however,  a  five  years'  right  was  given,  subject  to  a  delai  d'utage  of  two  years. 
Later  this  was  extended  to  eight  years,  with  the  same  dilai  tTutaffe,  by  the 
important  Act  of  1897.  And  now  by  a  Law  of  the  29th  April,  1904,  it  is  pro- 
vided that  *  Within  ten  years  from  the  first  publication  of  the  work,  it  is  for- 
bidden to  publish,  through  the  medium  of  printing,  translations  thereof  in  other 
languages,  without  the  consent  of  the  author.'  This  enactment  has  enabled 
Sweden  to  accept  the  Berne  Convention,  though  it  is  not  yet  able  to  adopt  ihe 
amendments  of  the  Additional  Act  of  Paris. 
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to  proceed  with  the  formal  business  of  signature.^  The 
following  States  signed  the  agreement :  Belgium,  France, 
Germany,  Great  Britain,  Haiti,  Italy,  Liberia,  Spain,  Switzer- 
land, and  Tunis.  Before  the  Convention  could  come  into 
force  it  was  still  necessary  for  it  to  be  ratified.  Art.  21 
provided  that  ratification  should  take  place  within  a  year,  and 
it  was  duly  carried  out  by  all  the  above  coimtries  with  the 
exception  of  Liberia. 


The  Pbogbess  of  the  Convention. 

The  Berne  Cenvention,  established  in  1886,  represented  a 
compromise  between  the  conflicting  views  of  its  various 
signatories.  It  was  put  forward  as  embodying  a  ^  minimum ' 
of  international  protection,  individual  members  of  the  Union 
being  of  course  left  free  to  grant  to  foreign  authors  by 
their  domestic  legislation  rights  more  extended  than  those 
secured  by  the  Convention.  In  the  words  of  Numa  Droz,  in 
his  closing  speech  to  the  International  Conference  of  1885, 
'Doubtless,  as  is  the  case  with  every  agreement  between 
sovereign  States,  our  work  presents  the  character  of  a  com- 
promise. It  was  not  in  our  power,  neither  could  it  form 
part  of  our  intention,  to  eliminate  the  various  peculiarities 
which  exist  in  the  law  of  the  contracting  coimtries,  pecu- 
liarities which  are  connected  with  diversities  of  doctrine, 
of  usage,  and  of  procedure,  in  relation  with  the  institutions  of 

>  At  the  second  Conference  neither  Austria-HiingaTy  nor  Salvador  was 
TCpresented :  but  the  Argentine  Republic,  Spain,  the  United  States,  Honduras, 
Italy,  and  Tunis  sent  delegates  for  the  first  time.  Holland,  Honduras,  and 
Norway  and  Sweden  took  no  part  in  the  third  Conference ;  but  Liberia  was 
represented,  and  Japan  sent  a  delegate  to  watch  and  report  upon  the  proceedings. 
The  tiiird  Conference  was  necessary  in  order  to  leave  time  for  the  delegates  to 
obtain  from  their  respective  States  the  powers  necessary  to  enable  them  to  sign 
the  Convention. 
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each  country  and  with  its  juridical  culture.  On  no  point, 
then,  have  we  prejudiced  the  essential  principles  upon  which 
the  juristic  conception  of  copyright  rests ;  hence  no  country 
is  called  upon  to  choose  in  this  respect  between  a  sacrifice 
painful  from  the  point  of  view  of  principle  and  complete 
abstention.  On  the  contrary,  all  can  enter  the  Union  and 
still  preserve  in  their  laws  and  in  their  legal  theories  that 
which  is  dear  to  them,  provided  that,  on  the  other  hand,  they 
consent  to  guarantee  an  efficient  protection  to  authors  in  the 
matters  regulated  by  the  Convention.  We  did  not  wish  to 
become  divided  upon  words,  when  it  was  possible  for  us  to 
have  the  substantial  thing.' ^ 

Ifew  adherents  and  revisions. — The  future  extension  of  the 
sphere  of  the  Convention,  both  as  to  territory  and  as  to 
protection  accorded,  was  regarded  as  desirable :  for  Art.  18 
provides  for  the  admission  to  the  Union  of  countries  which 
did  not  take  part  in  its  foundation,  if  their  domestic  law 
protects  the  rights  secured  by  the  Convention,  while,  under 
Art.  17,  this  Act  may  be  submitted  to  revisions  ^made  with 
the  view  of  introducing  into  it  amendments  calculated  to 
perfect  the  system  of  the  Union.'* 

The  Closing  Protocol  to  the  Convention  (§  6)  provided 
that  the  next  conference  of  the  Union  should  take  place  at 
Paris,  within  a  period  of  from  four  to  six  years  from  the 
coming  into  force  of  the  Convention.  As  a  matter  of  fact, 
the  actual  interval  exceeded  the  extreme  limit  thus  fixed,  and 
it  was  not  until  1896  that  the  Conference  of  Paris  was  held.' 


1  See  Actei  de  la  Con/h-enee  de  Berne,  1885,  p.  65. 
^  See  Chapter  vi.  on  '  The  Revision  of  the  Beme  Convention.' 
'  There  are  strong  practical  reasons  in  favour  of  allowing  long  intervals  to 
elapse  between  successive  conferences  of  the  Union.  The  Conference  of  Paris 
has  profited  by  an  experience  that  the  Conference  of  Beme  lacked,  providing 
for  an  interval  of  from  six  to  ten  years  before  the  next  conference  to  be  held 
at  Berlin. 
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That  Conference,  which  made  several  important  revisions 
in  the  text  of  the  Convention,  forms  a  landmark  in  the 
history  of  the  Union.  During  the  interval  from  1886  to 
1896,  the  personal  strength  of  the  Union — and  consequently 
the  territory  throughout  which  the  Convention  obtained — 
was  increased  by  the  accession  of  Luxemburg  (1888), 
Monaco  (1889),  Montenegro  (1893),  and  Norway  (1896).^ 
On  the  other  hand,  it  is  noteworthy  that  no  withdrawals 
were  made  between  1886  and  the  Conference  of  Paris  in 
1896. 

Sflfoct  of  the  Convention  on  domestio  legislation.— For  some 
little  time  after  the  Convention  came  into  force,  it  seems 
that  its  importance  was  considerably  underrated.  Outside  the 
Union  it  was  regarded  as  little  more  than  an  ordinary  copy- 
right treaty,  and  even  within  the  Union  authora  often  remained 
in  ignorance  of  their  new  rights  under  it.  Soon,  however,  the 
efforts  of  the  International  Literary  and  Artistic  Association 
brought  it  into  prominence,  and,  long  before  the  Conference 
of  Paris,  it  came  to  be  regarded  throughout  the  world  as  a 
sound  practical  code  of  international  copyright  law.^ 

It  had  its  effect  upon  domestic  legislation,  as  the  various 
copyright  enactments  issued  between  the  years  1886  and  1896 
show.  The  Law  issued  by  Tunis  in  1889  bears  on  its  face  the 
evidence  of  having  been  inspired  by  the  Convention ;  and  it 
may  be  conjectured  that  the  contemplated  adhesion  of  Belgium 
to  the  Union  in  course  of  formation  in  1886  was  largely 
responsible  for  the  liberality  of  its  Act  of  that  date.  The 
English  Act  of  1886  is  primarily  designed  to  enable  Great 
Britain  to  discharge  its  international  duties  under  the  Con- 
vention ;    but   it   also   confirms  previous   international    Acts 

^  Monten^TO  however  has  since  retired  from  the  International  Union  (on  the 
Ist  April,  1900)  *  for  motives  of  economy,'— See  Le  Divit  (TAiUeur,  1899,  p.  61« 
'  See  2>  Droit  tTAutettr,  1898,  p.  3. 

B 
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which  adopt  reciprocity  as  a  general  principle.  A  reformation 
of  the  Norwegian  law  of  copyright  was  undertaken  in  1893 
with  the  express  object  of  bringing  that  law  into  harmony 
with  the  Convention.  In  the  interval  before  the  Act  of  Paris 
Denmark  and  Sweden  also  contemplated  the  reform  of  their 
domestic  law  as  a  preliminary  to  joining  the  Union ;  but  in 
neither  case  was  this  carried  out  till  quite  recently.  On  the 
28th  May,  1897,  Sweden  issued  a  whole  series  of  copyright 
enactments ;  but  even  then  it  was  unable  to  join  the  Union, 
owing  to  the  shortness  of  its  term  of  translating  right.  On 
29th  April,  1904,  however,  a  new  Law  was  passed,  which 
extended  the  period  of  translating  right  to  equal  that  pre- 
scribed in  the  1886  Convention.  Shortly  after  this  (on  the 
8th  July,  1904),  Sweden  accepted  the  Berne  Convention  of 
1886,  together  with  the  Interpretative  Declaration.  The 
accession,  which  did  not  include  the  Additional  Act  of  Paris, 
took  effect  as  from  the  1st  August,  1904.  Denmark,  having 
first  reformed  its  law  of  copyright  by  an  Act  of  the  19th 
September,  1902,  entered  the  Union  on  the  13th  June,  1903, 
accepting  all  three  instruments;  its  adhesion  took  effect  as 
from  the  1st  July,  1903. 

The  Montevideo  Convention,  1889. — ^The  Berne  Convention 
of  1886  was  followed  by  the  Montevideo  Convention  in 
1889.  This  latter  convention  on  international  copyright  was 
formed  in  the  first  instance  between  four  South  American 
States,  and  afterwards  subscribed  to  by  France,  Spain,  and 
Italy,  In  the  main  it  is  modelled  on  the  Convention  of 
Berne,  although  it  exhibits  several  important  points  of 
difference.  A  full  account  of  it  and  its  relation  to  its  proto- 
type is  given  in  Chapter  VII. 

Bevisions. — The  Conference  of  Paris,  1896. — From  the  time  of 
the  coming  into  force  of  the  Berne  Convention,  literary  and 
artistic  societies  and    congresses,  led  by   the   International 
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Literary  and  Artistic  Association,  have  given  careful  and 
searching  consideration  to  the  whole  of  its  provisions  and  have 
suggested  many  subjects  for  reform.  Their  resolutions  served 
to  indicate  to  the  Conference  of  Paris  the  points  on  which 
the  Berne  Convention  fell  short  of  satisfying  the  claims  of 
authors  and  artists.  In  this  way  the  work  of  revision  was 
greatly  &cilitated.  The  International  Office  of  the  Union 
also  proved  of  invaluable  service,  and,  through  the  medium  of 
its  monthly  magazine,  Le  Droit  (TAuteurj  which  be  it  said 
looks  at  most  questions  from  the  author's  point  of  view, 
stimulated  the  development  of  thought  and  lent  publicity  to 
copyright  matters. 

The  Paris  Conference  of  the  Union  was  organised  by  the 
French  Government  with  the  able  assistance  of  the  Inter- 
national Bureau.  It  has  already  been  explained  that  cir- 
cumstances prevented  the  holding  of  this  Conference  within 
the  limit  of  six  years,  originally  fixed  for  it  by  the  Berne 
Convention ;  indeed  it  was  not  until  August,  1895,  that  the 
French  Government  issued  two  preliminary  circulars,  one 
addressed  to  the  governments  of  the  various  countries  of  the 
Union  and  the  other  to  those  of  certain  non-Union  countries, 
each  stating  that  the  15th  April,  1896,  had  been  fixed  as  the 
date  of  the  Conference  of  Paris,  and  inviting  the  Governments 
to  whom  they  were  addressed  to  send  representatives. 

The  International  Bureau  also  sent  various  circulars  to  the 
countries  of  the  Union,  enclosing  the  French  scheme  of 
amendment.  This  stated  at  the  outset  that  in  the  opinion  of 
the  French  Government  the  time  had  not  yet  come  for  an 
exhaustive  revision  of  the  Convention,  and  that  in  the  pro- 
visional work  of  amendment  it  would  be  well  to  keep  in  mind 
the  desirability  both  of  preserving  the  coherence  of  the  Union 
and  of  facilitating  new  accessions.  Any  radical  measures  of 
reform   would  defeat    both    these    ends.     Into   the   specific 
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propositions  of  the  French  scheme  it  is  hardly  necessary  to 
enter,  since,  in  face  of  the  actual  results  of  the  Paris  Confer- 
ence, the  stages  by  which  these  results  were  reached  become 
insignificant.  ^ 

In  response  to  the  invitation  of  France,  all  the  thirteen 
countries  of  the  Union,  except  Haiti,*  together  with  fourteen 
non-Union  countries,  including  Denmark,  Portugal,  Sweden, 
and  the  United  States,  each  sent  one  or  more  delegates  to  the 
Conference.  The  French  scheme,  together  with  the  resolu- 
tions of  the  various  congresses,  formed  the  material  upon 
which  the  Conference  had  to  work. 

The  Committee  of  Draftsmanship  appointed  by  the  Conference 
prepared  four  documents : 

(1)  A  general  report  drawn  up  by  M.  Renault  and 

presented  in  the  name  of  the  Committee ; 

(2)  The  draft   of    an   'Additional  Act'  introducing 

substantial  amendments  into  the  text  of  the 
Convention ; 

(3)  The   draft    of    an    *  Interpretative   Declaration  * 

purporting  to  make  clear  the  meaning  of  the 
original  articles  of  the  Convention  on  certain 
points  that  were  more  or  less  obscure ;  and 

(4)  A  series  of  suggested  Recommendations  (  Vcsux)^ 
The  Additional  Act  and  the  Interpretatiye  Declaration. — ^The 

drafts  of  the  Additional  Act  and  the  Interpretative  Declara- 
tion have  now  both  been  adopted  by  all  the  countries  of  the 
Union,  except  Great  Britain,  Norway,  and  Sweden.  Norway 
and  Sweden  have  accepted  the  Interpretative  Declaration  and 
rejected  the  Additional  Act,  while  Great  Britain  has  accepted 


^  The  results  achieyed  by  the  Conference  are  set  out  at  length  in  Chapter  VI., 
on  *  The  Kevision  of  the  Berne  Conyention/ 

^  Haiti  had  intended  to  be  represented,  but  her  delegate  was  preyented  from 
attending  the  Conference. 
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the  Additional  Act  and  rejected  the  Interpretative  Declaration. 
These  countries  are  prevented  by  the  state  of  their  domestic 
law  from  completely  falling  into  line  with  the  rest  of  the 
Union. 

The  Kecommendations  were  unanimously  adopted  by  all 
the  countries  of  the  Union  which  were  represented  at  the 
Conference  of  Paris. 

Signature  and  Batificatioii  of  these  Agreements. — ^A  detailed 
statement  of  the  contents  of  the  various  instruments  is  con- 
tained in  a  subsequent  chapter.  Here  it  only  remains  to  note 
that  the  Additional  Act  and  the  Interpretative  Declaration 
were  duly  signed  on  the  4th  May,  1896.  The  Vceux  were 
not  signed,  since,  being  merely  expressions  of  deliberate 
opinion,  they  were  not  in  the  nature  of  a  formal  agreement. 

On  the  9th  September,  1897,  the  Additional  Act  and  the 
Interpretative  Declaration  were  ratified  by  all  the  States 
which  had  signed  them  the  year  before. 

Subsequent  adherents  to  the  Convention. — Haiti,  which  had 
not  signed  the  Additional  Act  and  the  Interpretative  Declara- 
tion with  the  other  countries  of  the  Union,  accepted  both  these 
instruments  on  the  I7th  January,  1898.  Japan,  which  had 
for  some  time  past  shown  an  interest  in  International  Copy- 
right,* upon  joining  the  International  Union  on  the  15th  July, 
1899,  adopted  the  Convention  as  amended  by  the  Conference 
of  Paris.  On  the  1st  July,  1903,  Denmark  became  a  party 
to  the  Convention  in  its  amended  form.  More  recently  still, 
on  the  1st  August,  1904,  Sweden  joined  the  Union;  but  it 
has  accepted  only  the  Convention  of  1886,  not  incorporating 
the  Additional  Act. 


*  It  win  "be  remembered  that  this  country  sent  a  delegate  to  the  Berne  Con- 
ference o!  1886.  Several  oonmiercial  treaties  concluded  by  it  with  countries  of 
the  Union  in  1896  contained  an  article  pledging  Japan  to  enter  the  Union  as  soon 
as  possible. 
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The  amendments  eflfected  by  the  Conference  of  Paris  are 
the  only  modifications  in  the  Convention  itself  which  have 
been  carried  out  since  its  establishment. 

The  coining  Conference  at  Berlin. — The  existing  state  of 
affairs,  however,  is  not  intended  to  be  final ;  another  Conference 
of  the  Union  for  purposes  of  revision  is  to  be  held  at  Berlin 
within  from  six  to  ten  years  from  the  coming  into  force  of 
the  Additional  Act  of  Paris.^  The  matters  which  have  been 
suggested  as  subjects  for  the  consideration  of  this  Conference 
are  discussed  in  Chapter  VI. 

»  Probably  thifl  will  take  place  in  1906, 
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SECTION  n. 

CONSTITUTION    AND    BASIS    OF    THE 
INTERNATIONAL    UNION. 

Membership  and  Administration — List  of  Union  Conntries — ^Future 
Accessions — ^TTie  Unitetl  States  and  Art.  18 — Recent  Accessions  to  the 
Union — ^The  Admission  of  Colonies — The  Coming  into  Force  of  the  Conven- 
tion :  Denunciations — ^The  Revision  of  the  Convention — ^The  requirement 
of  unanimity — Effect  of  Art.  17. 

Membership  and  Administration. 

list  of  TTnion  Countries. — At  present  the  International  Union 
comprises  the  following  fifteen  countries : — Belgium,  France, 
Gennanj,  Great  Britain,  Haiti,  Italj,  Spain,  Switzerland, 
Tunis,  Luxemburg,  Monaco,  Norway,  Japan,  Denmark,  and 
Sweden.  Of  these,  the  first  nine  have  been  members  from  the 
foundation.  At  the  formation  of  the  Union,  the  Republic  of 
Liberia  signed  the  Convention,  but  it  has  not  yet  ratified  it.' 
Luxemburg,  Monaco,  Montenegro,  Norway,  Japan,  Denmark, 
and  Sweden  were  admitted  later  under  Art.  18  of  the  Conven- 
tion ;  but  of  these  Montenegro  has  since  withdrawn. 

Fntore  accessions. — This  Article  allows  coimtries  not  mem- 
bers of  the  Union,  but  which  'assure  in  their  own  territory 
legal  protection  to  the  rights  which  form  the  object  of  this 
Convention,*  to  become  parties  to  the  Convention,  upon  making 
a  request  in  writing  to  the  Swiss  Government,  which  imder- 
takes  to  commimicate  the  notice  to  the  other  members  of  the 

^  It  18  Btated  that  the  reproBentatiye  of  Liberia  declared  that  his  powers  onlj 
aathoriaed  him  to  sign  the  Gonvention,  and  did  not  extend  to  permit  him  to 
pledge  hia  ooiinby  to  bear  any  share  in  the  expense  of  administration. — 
^dHei  de  k  Cwfirenee  de  Berne,  1886,  p.  44. 
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Union.  Accession  implies  complete  acceptance  of  the  obliga- 
tions of  the  Convention,  and,  of  course,  carries  the  right  to 
participate  in  all  its  advantages.^  The  clause  which  stipulates 
that  the  domestic  law  must  confer  the  rights  which  the  Con- 
vention protects  apparently  means  nothing  more  than  that 
States  which  do  not  protect  copyright  by  their  domestic  law 
are  not  to  be  allowed  to  join  the  Union.  It  can  hardly  mean 
that  the  domestic  protection  is  to  be  of  the  same  character  in 
every  respect  as  the  international  protection  conferred  by  the 
Convention;  although  every  State  which  accepts  the  Con- 
vention must  of  course  make  due  provision  by  its  domestic 
law  for  carrying  out  its  engagements  imder  that  agreement. 

The  United  States  and  Art  18. — The  latter  obligation  arises 
from  the  very  fact  of  acceptance, — not,  it  would  seem,  from 
Art.  18,  which  apparently  relates  to  domestic^  not  international^ 
protection.  The  United  States,  however,  when  considering 
whether  Sec.  13  of  the  Chace  Act  of  1891*  authorised  it  to 
admit  the  coimtries  of  the  Union  en  bloc  to  the  benefit  of  that 
Act,  seems  to  have  been  under  the  impression  that,  in  view  of 
the  existence  of  the  type-setting  clause  in  the  Act,  Art.  18  of 


^  Art.  18  runB  as  follows :  *  Countries  which  have  not  become  parties  to  the 
present  Gonyention,  if  they  assure  in  their  own  territory  legal  protection  to  the 
rights  which  form  the  object  of  this  Convention  shall  be  permitted  to  accede  theireto 
upon  their  request.  This  accession  shall  be  notified  in  writing  to  the  Government 
of  the  Swiss  Confederation,  and  by  the  latter  to  all  the  others.  It  shall  imply, 
as  a  necessary  consequence,  adhesion  to  aU  the  clauses  and  admissian  to  all  the 
advantages  stipulated  for  in  the  present  Convention.' 

2  The  words  of  this  Section  are  as  follows :  *  That  this  Act  shall  only  apply 
to  a  citizen  or  subjoct  of  a  foreign  State  or  nation,  when  such  foreign  State  or 
nation  permits  to  citizens  of  the  United  States  of  America  the  benefit  of  copy* 
right  on  substantially  the  same  basis  as  its  own  citizens,  or  when  such  foreign 
State  or  nation  is  a  party  to  an  international  agreement  which  provides  for  red- 
prodty  in  the  granting  of  copyright,  by  the  tenns  of  which  agreement  the  United 
States  of  America  may  at  its  pleasure  becoine  a  party  to  such  ayreement.  The  exist- 
ence of  either  of  the  conditions  aforesaid  shall  bo  determined  by  tho  President 
of  the  United  States,  by  proclamation  made  from  time  to  time,  as  the  purposes 
of  this  Act  may  require.' 
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the  Convention  debarred  it  from  adhering  thereto  ^at  its 
pleasure.'  The  United  States  may  have  been  quite  right  in 
holding  that  it  could  not  thus  accept  the  Conyention :  but  if 
so,  this  was  not  because  Art.  18  did  not  give  it  permission  to 
accede  to  the  Union  at  will.  It  was  a  consequence  of  the  &ct 
that  for  the  United  States  to  take  advantage  of  that  per- 
mission would  be  for  it  to  pledge  itself  to  an  extension  of  its 
domestic  protection  which  it  was  unable  to  carry  out.  ^ 

Beoent  accessions  to  the  TTnion. — Luxemburg  gave  in  its 
acceptance  under  Art.  18  in  1888,  while  its  domestic  law  was 
still  imsatisfactory.  No  change  in  that  law  followed  until 
1898  ;  still,  in  Luxemburg,  as  treaties  take  effect  without 
express  legislation,  no  alteration  would  be  necessary  to  make 
the  Convention  part  of  the  domestic  law.  Monaco  signified 
its  adhesion  in  1889,  immediately  after  it  had  issued  a  new 
copyright  code  making  provision  for  reciprocity.  Similarly 
Japan  acceded  to  the  Union  on  the  15th  July,  1899,  four 
months  after  issuing  a  new  domestic  copyright  code.  On  the 
13th  April,  1896,  immediately  before  the  Conference  of  Paris 
began  its  sittings,  Norway  accepted  the  Berne  Convention 
proper,  ue.  the  original  agreement  of  1886.  Denmark,  having 
been  for  several  years  contemplating  entry  into  the  Union, 
enacted  a  new  copyright  code  on  the  19th  Sept.,  1902, 
which  paved  the  way  for  acceptance  of  the  Convention,  the 


1  The  rituation  was  made  clearer  by  a  telegram  sent  on  the  23rd  June  1891  by 
the  Swin  Federal  Department  for  Foreign  Ailairs  to  its  Minister  at  Washington, 
in  reply  to  an  inquiry  whether  the  United  States  could  adhere  to  the  Convention 
withont  modifying  its  domestic  law.  That  telegram  contained  the  following 
passage:  'The  adhesion  of  tiie  United  States,  which  is  heartily  desired,  is 
always  possible  under  the  conditions  of  Art.  18  of  the  Berne  Convention,  but  it 
appears  to  be  incompatible  with  the  application  of  Sec.  4956  [of  the  American 
revised  statates]  to  Unionist  works,  since  Art.  2  of  the  Convention  considers 
the  Union  as  one  single  territory  for  purposes  of  publication  and  exacts  no  other 
fonnalities  than  those  of  the  country  of  origin  of  the  work. . .  .'  See  Le  Droit 
tTAuUwr,  1891,  p.  94,  on  this  and  the  whole  subject. 
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Additional  Act  and  the  Interpretative  Declaration  on  the  Ist 
July,  1 903,  Sweden,  having  extended  its  period  of  translating 
right  by  a  Law  of  29th  April,  1904,  accepted  the  Convention 
in  its  original  unrevised  form,  together  with  the  Interpretative 
Declaration,  on  the  Ist  August,  1904.  Montenegro  is  now  no 
longer  a  member  of  the  Union,  having  retired  in  1900  *from 
motives  of  economy.' 

The  admission  of  Colonies. — ^Art.  19  of  the  Convention  con- 
templates the  probability  that  countries  having  colonies  and 
foreign  possessions  will  desire  to  secure  the  benefits  of  the  Con- 
vention to  these  as  well  as  to  themselves.  With  this  in  view, 
it  provides  that  *  countries  acceding  to  the  present  Convention 
shall  also  have  the  right  to  accede  thereto  at  any  time  for 
their  colonies  or  foreign  possessions.  To  this  end  they  may 
either  make  a  general  declaration,  by  which  all  their  colonies 
or  possessions  are  comprised  in  the  accession,  or  expressly  name 
those  which  are  included  therein,  or  limit  themselves  to  indi- 
cating those  which  are  excluded  therefrom.'  The  Convention 
thus  oflTers  every  facility  for  the  incorporation  of  colonies  and 
foreign  possessions  into  the  International  Union.  Of  this 
full  advantage  has  been  taken,  for  Spain,  France,  and  Great 
Britain,  all  of  which  possess  extensive  foreign  dominions,  each 
acceded  at  the  formation  of  the  Union  for  all  their  dependen- 
cies^; and,  more  recently,  Denmark  has  brought  the  Faroe 
Islands  into  the  Union  with  her.^  In  view  of  the  convenience 
attaching  to  the  establishment  of  uniform  international  rela- 
tions throughout  the  whole  of  the  territory  of  each  State,  the 
rule  that  a  country  which  has  colonies  and  foreign  possessions 

1  Together  with  its  colonioe,  France  brought  in  Algiers.  The  acquisitioiL  of 
the  Transyaal  and  of  the  Orange  Kiver  Colony  by  Great  Britain  t/Mo/o^o  brought 
them  into  the  Union.  This  was  recognised  by  the  English  Government  in  a 
letter  of  6th  May,  1903,  addressed  to  the  International  OfBce. 

2  See  Le  Droit  d^Auteur,  1903,  p.  73.  The  accession  has  no  effect  with  regard 
to  Iceland,  Greenland,  and  the  AntiUes. 
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may  carry  them  along  with  itself  into  the  International  Union 
is  of  considerable  value. 

The  Coming  into  Force  of  the  Ctenvention.  Dennnoiationi. — 
Art.  20  provided  that  ^  The  present  Convention  shall  be  put 
into  effect  three  months  after  the  exchange  of  the  ratifications,^ 
and  shall  remain  in  force  for  an  indeterminate  time,  until  the 
expiration  of  one  year  from  the  day  on  which  it  may  have 
been  denounced.  This  denunciation  shall  be  addressed  to  the 
Government  charged  to  receive  accessions.'  It  shall  only 
take  effect  in  respect  of  the  country  which  shall  have  made  it, 
the  Convention  remaining  operative  for  the  other  countries  of 
the  Union.'  Thus,  as  might  have  been  expected,  the  with* 
drawal  of  one  of  the  members  is  not  to  involve  the  dissolution 
of  the  whole  Union.  The  Convention  has  been  found  to  work 
satisfactorily  in  practice ;  up  to  the  present  there  has  been 
only  one  denunciation. 

Batifications  were  exchanged  on  the  5th  September,  1887, 
and  the  Convention  accordingly  came  into  force  on  the  5th 
December  of  that  year.'  During  this  interval  of  three 
months,  Great  Britain  issued  the  Orders  in  Council  necessary 
to  make  the  Convention  enforceable  in  the  British  Dominions. 
The  result  of  Art.  14,*  combined  with  the  Closing  Protocol, 


'  Alt.  21  nms : '  The  prenent  ConTention  shall  be  ratified,  and  the  ratifications 
thereof  shall  be  exchanged  at  Berne,  within  one  year  at  the  latest.' 

'  By  the  Act  of  Paris  the  words  '  the  QoTemment  of  the  Swiss  Confederation  * 
have  been  sobstituted  for  '  the  Gbvemment  charged  to  receive  accessions/ 

>  The  Additional  Act  of  Paris,  which  was  ratified  on  the  9th  Sept.,  1897,  came 
into  force  on  the  9th  December,  1897.  In  England,  however,  by  the  terms  of  the 
reBpective  Orders  in  Council  the  Berne  Convention  did  not  come  into  force  until 
the  6tli  September,  1887,  and  the  Additional  Act  not  until  the  10th  December,  1897. 

*  Art.  14  runs  as  follows :  '  The  present  Convention,  under  the  reservations 
and  oonditions  to  be  determined  by  a  common  agreement,  applies  to  aU  works 
whidi,  at  the  time  of  its  coming  into  force,  have  not  yet  fallen  into  the  public 
domain  in  their  country  of  origin.  *  The  *  reservations  and  conditions '  in  question 
are  set  out  in  }  4  of  the  Protocol,  for  which  see  Sec.  6  of  this  chapter,  on 
Retroactiyify. 
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§  4,  Is  to  make  the  Convention  applicable  to  all  works  which  at 
the  time  of  its  coming  into  force  have  not  jet  fallen  into  the 
public  domain  in  their  country  of  origin,  subject  however  to 
any  reservations  contained  in  independent  treaties  between 
any  of  the  countries  of  the  Union,  or  in  the  various  systems  of 
domestic  law.  The  question  of  retroactivity  is  discussed  at 
length  later  in  this  chapter. 

The  Revision  op  the  Convention. 

Besides  making  due  provision  for  possible  changes  in  the 
personnel  of  the  International  Union  the  Berne  Convention 
also  contains  dispositions  fixing  the  mode  in  which  changes  in 
its  own  text  are  to  be  effected. 

Artide  17  contemplates  future  revisions  made  in  order  to 
introduce  ^amendments  calculated  to  perfect  the  system  of 
the  Union.'  It  provides  that  questions  of  this  kind,  together 
with  others  relating  to  the  development  of  the  Union,  shall 
be  considered  in  conferences  to  be  held  successively  in  the 
various  countries  of  the  Union.  As  we  have  already  seen, 
the  first  of  these  conferences  was  held  at  Paris  in  1896,  and 
the  next  is  to  be  held  at  Berlin  before  1907. 

The  requirement  of  unanimity. — Article  1 7  of  the  Convention 
also  provides  that  no  amendment  shall  be  valid  for  the  Union 
in  the  absence  of  the  unanimous  consent  of  its  members.^  In 
this  connection,  it  is  interesting  to  consider  the  position  of  the 
Additional  Act,  which  was  rejected  by  Norway  and  Sweden, 

^  The  full  text  of  Art.  17  is  as  follows :  '  The  present  GonTeiitioii  may  be 
submitted  to  reyisions  :vnth  the  object  of  introducing  therein  amendments 
calculated  to  perfect  the  system  of  the  Union.  Questions  of  this  kind,  as  weU  aa 
those  which  concern  the  development  of  the  Union  from  other  points  of  view, 
shall  be  considered  in  Conferences  to  be  held  successively  in  the  countries  of  tlie 
Union  by  delegates  of  the  said  countries.  It  is  understood  that  no  alteration  in 
the  present  Convention  shall  be  binding  for  the  Union  in  the  absence  of  the 
unanimous  consent  of  the  countries  composing  it.' 
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and  of  the  Interpretative  Declaration,  which  was  rejected  by 
Great  Britain.  Under  Art.  17,  these  are  not  binding  on 
the  Union  as  a  whole,  each  of  the  additions  merely  constitut- 
ing a  separate  and  distinct  agreement  between  the  countries 
which  have  subscribed  to  it ;  yet  the  Additional  Act  is  now 
generally  incorporated  in  the  Convention  text,  and  the  Inter- 
pretative Declaration  is  set  out  together  with  the  matter  in 
the  original  Convention  to  which  it  relates.  These  agreements 
are  looked  upon  as  acts  of  the  whole  Union,  the  machinery  of 
the  Union  is  employed  on  their  behalf,  and  Great  Britain, 
Norway  and  Sweden,  rather  than  the  other  members  of  the 
Union,  are  regarded  as  outside  the  Union  for  certain  particular 
purposes. 

Eflfect  of  the  requirement  of  Article  17. — Hence  the  practical 
result  of  Art.  17  is  not,  as  it  would  appear,  that  no  amend- 
ments have  any  force  in  the  absence  of  unanimity  amongst 
the  members  of  the  Union,  but  simply  that  revisions  which 
are  not  unanimous  are  not  binding  upon  those  members  of  the 
Union  which  have  not  consented  to  them — a  thing  obvious 
apart  from  any  special  provision — and  that  the  majority  in 
such  a  case  must  not  force  upon  the  minority  the  choice  of 
observing  their  amendments  or  being  excluded  from  the 
Union.  It  does  not  mean  that  no  alteration  in  the  Convention 
can  have  any  force  imless  and  until  it  receives  the  assent  of 
every  country  in  the  Union ;  though  doubtless  if  a  revision 
is  to  form  part — even  an  optional  part — of  the  Convention 
text,  and  to  enjoy  the  advantages  of  the  machinery  of  the 
Union,  the  States  supporting  it  must  be  in  such  a  majority 
that  the  dissentients  can  be  looked  upon  as  isolated  exceptions 
to  a  general  rule. 

Even  where  this  is  so,  it  is  conceivable  that,  if  the 
dissentient  States  chose  to  object  to  the  name  and  organi- 
sation of  the  International  Union  being  identified  with  the 
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provisions  to  which  they  had  refused  to  subscribe,  the 
majority  would,  under  Art,  1 7,  be  obliged  to  give  heed  to  the 
objection.  In  order  to  carry  out  their  project,  the  majority 
would  then  have  to  form  themselves  into  a  separate  Union  for 
the  points  in  dispute.^ 

^  Such  a  case  is  not  likely  to  arise.  Great  Britain  and  Norway  were  prevented 
by  their  domestic  law  from  assenting  to  provisions  which  in  the  main  they 
approved,  and  did  not  wish  to  prevent  their  adoption  by  the  Union  at  large.  In 
the  case  of  Great  Britain  a  Bill  which,  appearing  in  various  forms,  has  now  for 
some  time  been  before  the  House  of  Lords,  will,  when  it  becomes  law,  largely 
remove  the  difficulties  in  the  way  of  the  acceptance  of  the  Int^pretative 
Declaration.  For  many  sessions  the  Bill  has  been  crowded  out  in  the  press  of 
business,  but  as  yet  it  has  met  with  no  serious  opposition. 
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SECTION  in. 

THE   BEENE   CONVENTION  AND   CONFLICTING 
TREATIES, 

The  roles  of  the  Convention  as  to  treaties  between  Union  conntries 
—Existing  and  future  treaties — ^Treaties  now  subsisting  between  Union 
coantries — ^Tbe  Convention  merely  a  minimum  of  international  protection 
—No  fresh  treaties  between  Union  countries  since  1886— Treaties  between 
Union  and  non-U nion  countries — ^The  Conventicn  is  silent  as  to  these — 
American  International  arrangements — ^The  effect  of  treaties  upon  the 
Convention. 

The  Bules   of    the    Convention  as    to    Treaties 
BETWEEN   Union   Countries. 

Ezifltmg  and  future  Treaties. — It  Is  obvioiis  that,  if  the 
Berne  Convention  is  to  retain  its  character  as  a  minimiun,  it 
cannot  forbid  treaties  between  members  of  the  Union  as  long 
as  these  do  not  derogate  from  the  protection  it  establishes. 
Accordingly,  an  ^Additional  Article'  provides  that  *The 
Convention  concluded  this  day  does  not  in  any  way  affect  the 
maintenance  of  the  treaties  actually  existing  between  the 
contracting  countries,  so  far  as  those  treaties  confer  upon 
authors  or  their  representatives  rights  more  extended  than 
those  accorded  by  the  Union,  or  embrace  other  stipulations 
which  are  not  contrary  to  this  Convention,'  and  Art.  16  states 
that  ^  It  is  understood  that  the  Governments  of  the  countries 
of  the  Union  reserve  to  themselves  respectively  the  right  to 
make  separately  particular  arrangements,  between  themselves, 
so  far  as  such  arrangements  confer  upon  authors  or  their 
representatives  more  extended  rights  than  those  accorded  by 


256  THE  INTERNATIONAL  COPYRIGHT  UNION.       [Chap.  i. 

the  Union  or  embrace  other  stipulations  not  contrary  to  the 
present  Convention,' 

The  Additional  Article  states  expressly  what  would  other- 
wise have  been  a  matter  of  fair  inference — ^that  the  Union,  in 
framing  a  Convention  which  was  to  be  one  law  for  its  members, 
did  not  mean  to  supersede  all  the  treaties  which  had  been 
concluded  by  and  between  individuals  amongst  the  latter,  but 
merely  to  abrogate  those  which  fell  short  of  the  Convention 
in  respect  of  the  international  protection  assiu-ed.  Agree- 
ments of  this  class  would  probably  have  been  superseded  by  the 
Convention  in  any  case,  by  the  application  of  the  ordinary  rule 
of  international  law  that  of  two  conflicting  treaties  the  latter 
alone  is  to  rule  the  points  upon  which  there  is  contradiction.^ 

The  Convention  merely  a  miniTmini  of  International  Proteetion. 
— In  addition  to  expressing  a  rule  with  regard  to  treaties, 
Art.  15  is  also  intended  to  guard  against  the  misconception 
that  the  Berne  Convention  is  intended  to  be  the  sole  law  for 
its  parties.  We  have  already  seen  that  the  real  character  of 
the  Convention  is  that  of  a  code  embodying  a  minimum  of 
international  protection,  and  it  is  this  character  that  the 
Additional  Article  and  Art.  15  seek  to  make  clear.  From 
the  words  of  the  latter  Article,  *  so  long  as  they  contain  other 
stipulations  not  contrary  to  the  present  Convention,'  it  would 
appear   that    members    of    the    Union   are   prohibited   from 


^Treatiei  now  subsisting  between  Union  oonntries. — The  following 
separate  treaties  relating  to  copyright  are  still  subsisting  between  Union 
countries:  Treaties  of  1883  between  Belgium  and  Germany,  1880  between 
Belgium  and  Spain,  1879  between  Denmark  and  Norway  and  Sweden,  1883 
between  France  and  Grennany,  1884  between  France  and  Italy,  1880  between 
France  and  Spain,  1884  between  Germany  and  Italy,  1880  between  Italy  and 
SpaiQ,  and  1884  between  Italy  and  Norway  and  Sweden ;  together  with  Art.  8 
of  the  Customs  Conyention  of  1866  between  France  and  Monaco,  an  Additional 
Article  to  the  Commercial  Treaty  of  1881  between  France  and  Norway  and 
Sweden,  and  Art,  11  of  the  Treaty  of  Amity  of  1896  between  Japan  and 
Switzerland. 
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entering  into  separate  arrangements  derogating  from  the 
minimum  protection  secured  by  the  Convention.  If  this  had 
been  an  ordinary  treaty,  it  woidd  scarcely  have  contained  snch 
a  rule :  for  there  seems  to  be  no  reason  why  two  or  more 
parties  to  a  treaty  signed  by  a  number  of  States  should  be 
forbidden  to  make  what  further  provision  they  choose  for  the 
regulation  of  their  own  affairs.  In  such  a  case,  provided  that 
the  effect  of  any  subsequent  agreement  was  limited  to  the 
States  making  it,  it  is  hard  to  see  what  ground  the  other 
parties  to  the  original  treaty  could  have  for  objecting  to  it. 
So  long  as  the  Convention  is  regarded  simply  as  a  multilateral 
treaty,  it  is  hard  to  see  why,  say,  France  and  Great  Britain 
should  not  if  they  choose  make  a  separate  arrangement  between 
themselves,  to  the  effect  that  the  authors  of  each  country 
should  not  enjoy  protection  in  the  other.  Germany  and  the 
other  parties  to  the  Convention  could  hardly  make  it  a  ground 
of  complaint  against  France  that  English  authors  did  not 
receive  convention  rights  from  it;  or  against  England  that 
French  authors  were  in  the  same  way  denied  protection. 

But  the  Berne  Convention  is  something  more  than  a  multi- 
lateral treaty.  It  is  an  Act  by  which  a  niunber  of  States  have 
bound  themselves  together  into  a  '  Union  for  the  protection  of 
the  rights  of  authors  over  their  literary  and  artistic  works.' 
The  members  of  the  Union  have  not  merely  made  a  bargain 
among  themselves ;  they  have  joined  together  to  further 
the  recognition  throughout  the  world  of  certain  principles 
applicable  to  the  protection  of  intellectual  property.  Any 
particular  arrangement  derogating  from  the  rights  secured  by 
the  Convention,  though  it  would  not  affect  the  material 
interests  of  those  States  of  the  Union  which  are  not  parties 
to  the  arrangement,  woidd  serve  to  retard  the  work  of  the 
Union  as  a  whole.  Hence  the  principle  embodied  in  Art,  15 
is  not  without  its  force. 

s 
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No  fresh  Treaties  between  TTnion  countries  since  1886. — There 
is  every  indication  that  as  time  goes  on  increasing  protection 
will  be  given  to  foreign  authors,  and  it  is  unlikely  that  any 
two  States  will  in  the  future  desire  to  make  any  arrangement 
derogating  from  the  Convention.  Indeed  up  to  the  present 
the  members  of  the  Union  have  been  so  satisfied  with  the 
Convention  system  that  they  have  not  attempted  to  make  any 
treaties  whatever,  even  of  the  kind  which  Article  15  permits. 
Since  1886  no  particular  arrangements  have  been  concluded 
between  individual  States  of  the  Union.^ 


Treaties  between  Union  and  non-Union  Countries. 

The  Convention  is  silent  as  to  these. — The  Convention  makes 
no  provision  as  to  treaties  by  a  State  belonging  to  the  Union 
with  one  which  is  outside.  It  cannot  well  forbid  such  treaties, 
though  the  result  of  allowing  them  is  to  lessen  or  remove  the 
inducement  for  the  non-Union  country  to  adhere  to  the 
Convention.  It  is  obvious  that,  if  by  means  of  separate 
arrangements  a  State  can  secure  the  international  protection 
which  it  desires  without  entering  the  Union,  it  is  not  likely  to 
do  this  unless  the  system  of  the  Union  is  specially  adapted  to 
its  peculiar  requirements. 

American  International  arrangements. — The  United  States 
has  established  international  relations  with  Belgium,  Denmark, 
France,  Germany,  Great  Britain,  Italy,  Spain,  and  Switzer- 
land, as  well  as  with  several  coimtries  which  are  not  members 
of  the  Union.  In  this  way,  while  it  secures  for  its  works  an 
international  protection  which  extends  over  as  large  an  area 
as  that  covered  by  the  Convention,  it  has  also  been  able  to 

'  Japan  concluded  several  treaties  with  Union  countries  before  it  adhered  to 
the  Convention  in  1899,  but  has  entered  into  none  since. 
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mould  its  treaties  to  its  own  views  in  a  way  that  would  be 
impossible  with  a  rigid  international  Act  like  the  Convention. 
But  it  is  impossible  for  the  Union  to  compel  all  nations  to 
submit  to  its  ruling  in  the  matter  of  international  protection. 
It  cannot  apply  a  system  of  boycotting,  with  the  object  of 
compelling  backward  countries  to  come  in.  All  that  it  can 
do  is  to  make  its  system  as  perfect  as  possible,  so  that  the 
advants^es  of  membership  may  be  patent  even  to  those  States 
which  are  inclined  to  view  with  disfavour  the  general  object 
of  the  Convention. 


The  Effect    op    Treaties   upon   the   Convention. 

Treaties  not  to  be  enoouraged  at  the  ezpenie  of  the  Convention. 

— ^As  regards  their  eflFect  upon  the  Convention,  treaties  made 
by  Union  countries  amongst  themselves  differ  from  treaties 
made  by  Union  countries  with  countries  outside  the  Union. 
It  is  obvious  that,  while  agreements  of  the  latter  class  tend 
to  prevent  any  extension  of  the  Union,  those  of  the  former 
imperil  its  very  existence.  So  soon  as,  to  any  large  extent. 
Union  countries  begin  to  regulate  their  copyright  relations  by 
arrangements  separate  from  the  Convention,  so  soon  the 
Convention  is  liable  to  become  discredited  and  to  lose  value 
as  a  universal  code  of  international  copyright  law.  It  fails  to 
be  the  sole  criterion  of  international  duty  ;  and  a  process  there- 
upon sets  in  which  threatens  to  disintegrate  the  Union. 

So  long,  however,  as  the  number  of  particular  arrangements 
between  Union  coimtries  is  kept  within  due  bounds,  it  is 
probable  that,  if  such  arrangements  are  not  in  disagreement 
with  the  Convention,  they  will  do  more  good  than  harm.  An 
agreement  made  by  two  Union  countries,  which  is  more 
advanced  than  the  Convention,  is  valuable  as  an  example  to 
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others  and  may  lead  the  way  to  improyements  in  the  Con* 
yention  itself. 

But  Supplementary  Treaties  may  be  nsefoL — The  Conyention 
is  but  a  minimum,  and  may  well  serye  as  a  nucleus  round 
which  States  may  gather  arrangements  satisfying  their  own 
indiyidual  needs,  but  it  ought  to  be  borne  in  mind  that  there 
is  always  a  danger  that  such  arrangements  will  supersede  or 
encumber  the  Conyention.  Their  only  proper  function  is  to 
supplement  it.  It  has  already  been  pointed  out  that  since  the 
date  of  the  Conyention  there  haye  been  no  separate  agree- 
ments made  by  the  countries  of  the  Union  amongst  themselyes. 
Seyeral  which  had  been  made  before  the  coming  into  force  of 
the  Conyention,  howeyer,  still  subsist,  and  it  is  desirable  that 
these  should  be  examined  and  brought  into  harmony  with  the 
Conyention. 
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SECTION   IV. 
ADMimSTEATION  OF  THE  AFFAIRS  OF  THE  UNION. 

Organisation  of  the  International  Office — Some  Central  Office  necessary 
for  the  Union — Particulars  relating  to  the  Office  at  Berne— Apportionment 
of  expenditure. 

Organisation  of  the  International  Office. 

The  fundamental  principle  of  the  Berne  Convention  that 
each  of  the  signatory  States  shall  extend  to  the  works  of  all 
the  others  its  own  domestic  protection  renders  it  unnecessary 
to  construct  new  executive  machinery  specially  for  the  Union, 
since  in  each  country  that  which  already  exists  for  the  en- 
forcement of  its  own  law  serves  equally  well  for  the  enforce- 
ment of  the  Convention.  Still,  though  it  is  no  part  of  the 
business  of  the  Union  to  see  to  the  carrying  out  of  the 
Convention,  it  wiU  be  seen  that  some  organisation  is  necessary 
to  enable  it  to  fulfil  its  purpose  of  promoting  the  development 
of  International  Copyright. 

Some  Central  Office  necessary  for  the  Union. — Though  inter- 
national agreements  in  general  work  without  the  aid  of  any 
central  office  to  see  to  their  observance,  it  must  be  remembered 
that  the  International  Copyright  Union,  which  was  formed 
by  the  Berne  Convention,  is  more  than  a  mere  aggregation 
of  States  united  only  inasmuch  as  they  are  pledged  to 
grant  each  other  one  and  the  same  measure  of  protection.  It 
may  almost  be  regarded  as  a  Society — ^having  a  quasi-corporate 
existence — with  a  common  interest  in  all  that  relates  to  copy- 
right, and  a  common  desire  to  contribute  to  the  advancement 
of  international  protection  by  the  best  means  in  its  power. 
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Hence  it  has  need  to  be  informed  of  all  movements  in  regard 
to  copyright  that  may  take  place  throughout  the  world,  since 
these  both  indicate  the  position  of  domestic  copyright  in  the 
various  States  and,  in  some  cases,  suggest  the  lines  of  a  possible 
improvement  in  the  Convention  itself. 

This  is  a  sufficient  reason  for  the  institution  of  a  central 
office.  An  even  stronger  one  lies  in  the  fact  that  under  the 
Convention  system  every  country  of  the  Union  is  directly 
interested  in  obtaining  information  concerning  the  copyright 
law  of  every  other :  for  the  international  protection  of  the 
Convention  is  measured  by  the  domestic  protection  of  the 
various  signatories,  and  it  behoves  authors  of  each  State  to 
investigate  the  domestic  laws  of  the  others  in  order  to  find  out 
what  is  the  extent  of  the  international  rights.  Hence  Art.  16  ^ 
of  the  Convention  provides  for  the  establishment  of  an  inter- 
national office  under  the  name  *  Office  of  the  International 
Union  for  the  protection  of  literary  and  artistic  works.' 

Farticulars  relating  to  the  Office  at  Berne. — The  office  is 
located  at  Berne  and  placed  under  the  authority  and  direction 
of  the  Government  of  the  Swiss  Confederation.  Its  official 
language  is  French.  Its  functions  are  to  collect,  arrange,  and 
publish  all  kinds  of  information  relative  to  copyright,  to  study 
questions  of  general  utility  to  the  Union,  and  to  issue  a 
periodical  in  French  treating  of  questions  likely  to  be  of 
interest  to  the  Union.*     It  is  to  give  information  on  special 

*  Art,  16  runs,  *  An  inlemational  office  is  established  under  the  name  of  Ojfic* 
of  the  International  Union  for  the  protection  of  literary  and  artistic  worka. 
This  office,  the  expenses  of  which  will  be  home  by  the  Governments  of  all  the 
countries  of  the  Union,  is  placed  under  the  high  authority  of  the  Superior 
Administration  of  the  S^ass  Confederation,  and  works  under  its  supervision.  Its 
functions  shall  be  determined  by  common  agreement  between  the  eoimtrics  of  the 
Union.' 

'  This  periodical,  published  at  the  International  Bureau,  7  Helvetiasirasse, 
Berne,  is  entitled  Le  Droit  (FAuteur^  and  appears  on  the  15th  of  each  month,  price 
50  centimes. 
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points  to  any  of  the  members  of  the  Union  upon  request  to 

that  effect.^    It  is  also  to  assist  the  Government  of  the  country 

where  a  Conference  of  the  Union  is  to  be  held  in  preparing 

the  programme  for  that  Conference.    The  Director  attends  the 

sittings  of  the  Conferences  and  takes  part  in  the  discussions, 

though  without  a  deliberative  voice ;   he  compiles  an  annual 

report  of  his  administration  which  is  communicated  to  the 

various  members  of  the  Union.*     The  expenses  of  the  office 

are  shared  by  the  countries  of  the  Union  according  to  a  system 

by  which  six  different  rates  of  contribution  are  established, 

and  each  country  is  allowed  to  declare  which  of  them  it  wiU 

accept  for  itself.     The  position  thus  adjusts  itself,  for  the 

more  important   States,  for  the  sake  of  their  own  dignity, 

naturally  subject  themselves  to  the  heavier  rates. 

Apportionment  of  Bxpenditnre.— The  expenses  are  not  to  exceed  60,000  fr.  a 
year.  The  proportion  paid  by  each  of  tlie  six  classes  of  States  is  as  follows : 
First  cLass  25  units,  second  20,  third  15,  fourth  10,  fifth  5,  sixth  3.  The  number 
of  units  for  each  class  is  multiplied  by  the  number  of  countries  in  it,  and  the 
whole  of  these  results,  when  added  together,  gives  the  denominator  of  a  fraction 
which  determines  the  proportion  to  bo  paid  by  each  State,  the  numerator  consisting 
in  the  number  of  units  for  the  class  to  which  it  belongs.  The  accounts  of  the 
Office  are  in  the  hands  of  the  Swiss  Government,  which  communicates  a  yearly 
statement  to  the  governments  of  the  other  countries  of  the  Union.  The  following 
shows  in  what  classes  the  various  States  have  ranged  themselves ;  First  class — 
France,  Germany,  Great  Britain,  and  Italy.  Second  class — Japan  and  Spain. 
Third  class— Belgium,  Sweden,  and  Switzerland.  Fourth  class— Denmark  and 
Norway.     Fifth  class— Haiti.    Sixth  class — Luxemburg,  Monaco,  and  Tunis. 

^  It  may  be  mentioned  that  the  courteous  officials  of  the  Bureau  take  a  liberal 
view  of  their  duties  in  this  respect,  and  are  willing  to  furnish  any  information  in 
their  power,  even  to  private  individuals  belonging  to  Union  countries. 

'The  present  Director  is  M.  Henri  Morel,  and  the  Secretary  M.  Ernst 
Bothlisberger. 
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SECTION   V. 
EETEOACTIVITY. 

The  rule  of  the  Convention — ^The  need  for  Retroactivity — Retroactivity 
tinder  Article  14 — ^The  Additional  Act  of  Paris  and  Retroactivity — ^The 
application  of  Retroactivity  in  England — Retroactivity  under  the  Inter- 
national Copyright  Act,  1886 — Hanfstaengl  v.  HoUoway — English  rule 
compared  with  tliat  of  Convention — Can  an  expired  right  be  revived  ? 
— Valuable  subsisting  interests  are  protected — A  small  expenditure  may 
create  a  valid  interest — ^The  interest  may  be  derivative  or  indirect. 

The  Rule  of  the  Convention. 

The  need  for  Eetroactivity. — One  of  the  objects  which 
the  framers  of  the  Convention  had  to  keep  in  mind  was  the 
protection  of  works  which  had  been  published  before  it  came 
into  force  and  were  at  that  time  in  enjoyment  of  domestic 
copyright  in  their  country  of  origin.  The  foreigner's  right  to 
protection  apart  from  domestic  law  and  convention  has  already 
been  discussed — ^undoubtedly  a  moral  right  exists,  but  it  is 
destitute  of  legal  force.  Works  previously  published  have 
therefore  a  claim  to  participate  in  the  advantages  of  any 
international  arrangement  entered  into  *for  the  protection 
of  the  rights  of  authors  over  their  literary  and  artistic 
works ' ;  but  in  admitting  them  it  is  necessary  to  take  precau- 
tions not  to  do  an  injustice  to  those  who  have  previously 
copied  them  lawfully  in  the  past. 

Eetroactivity  under  Article  14. — The  Berne  Convention 
recognises  this  claim  under  Art.  14,  which  provides  that  'The 
present  Convention,  under  the  reservations  and  conditions  to 
be  determined  by  a  common  agreement,  applies  to  all  works 
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which,  at  the  time  of  its  coining  into  force,  have  not  yet  fallen 
into  the  public  domain  of  their  country  of  origin.'  The 
'  reservations  and  conditions  to  be  determined  by  a  common 
agreement  *  may  be  gathered  from  §  4  of  the  Closing  Protocol,^ 
which  enacts  that  the  application  of  the  Convention  to  the 
works  indicated  by  Art.  14  '  shall  take  effect  according  to  the 
stipulations  relative  thereto  contained  in  special  treaties 
existing  or  to  be  concluded  for  the  purpose,'  and  that  in 
default  of  such  stipulations  each  country  shall  determine  for 
itself  by  means  of  its  domestic  legislation  the  manner  in  which 
the  principle  contained  in  Art.  14  is  to  be  applied. 

These  qualifications  of  the  principle  of  retroactivity  pro- 
ceeded from  a  desire  to  safeguard  vested  interests.  In  the 
absence  of  international  protection  foreign  works  had  at  one 
time  been  universally  looked  upon  as  lawful  subjects  for 
native  reproduction,  either  in  their  original  form,  or  by  adapta- 
tion or  translation.  Capital  had  been  sunk,  labour  had  been 
employed  in  making  these  valuable  reproductions ;  lawful 
interests  had  been  thereby  created,  and  a  quasi-property  had 
thus  been  acquired.  A  State  which  had  tolerated  the  indis- 
criminate reproduction  of  foreign  works  would  hardly  be 
justified  in  giving  an  imqualified  consent  to  the  principle  of 
retroactivity,  without  making  due  provision  for  the  securing 
of  this  quasi-property.  Hence  the  rule  of  Art.  14  was  not 
made  absolute,  and  it  was  left  to  each  country  to  regulate  by 
particular  agreement  or  by  domestic  law  the  mode  in  which  it 
should  be  applied. 

1  The  full  wardmg  of  this  article  as  it  appeared  in  the  1886  Conveniioii  is  as 
foIlowB :  *  The  common  agreement  provided  for  in  Art.  14  of  the  Convention  is 
detennined  as  follows : — "  The  application  of  the  Convention  to  works  not  fiiUen 
into  the  public  domain  at  the  time  of  its  coming  into  force  shall  take  effect  according 
to  the  stipulations  relative  thereto  contained  in  special  treaties  existing  or  to  be 
oondaded  for  this  purpose.  In  default  of  such  stipulations  between  countries  of  the 
UnioDy  the  respective  countries  shall  regulate,  each  for  itself,  by  domestic  law,  the 
'  in  which  the  principle  contained  in  Art.  14  is  to  be  applied.*'  * 
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The  Additional  Act  of  Paris  and  Eetroacttvity. — At  the 
Conference  of  Paris  in  1896  it  was  proposed  by  France  and 
Belgium  to  abolish  the  qualifications  and  reservations  of 
Art.  14  and  to  give  full  effect  to  the  principle  of  retroactivity. 
By  this  time  the  hardship  of  the  application  of  unconditional 
retroactivity  would  have  been  much  reduced,  the  number  of 
extant  works  in  which  lawful  vested  interests  existed  having 
become  much  less,  since  none  could  have  been  created  within 
the  previous  ten  years  at  the  expense  of  authors  belonging 
to  Union  countries.  Germany  and  Great  Britain  objected 
that,  in  spite  of  the  lapse  of  time,  absolute  retroactivity 
might  do  injury  to  some  vested  interests  which,  even  after  a 
decade,  still  subsisted.  In  face  of  this  objection  it  was  decided 
to  leave  Art.  14  in  its  original  form. 

In  §  4  of  the  Closing  Protocol,  however,  several  modifica- 
tions were  introduced.^  A  few  words  were  imported  into  the 
first  line  serving  to  make  clearer  its  reference  to  the  works 
indicated  in  Art.  14.  Two  new  clauses  were  added.  One 
was  necessitated  by  the  extension  of  the  author's  exclusive 
right  of  translation  in  his  original  work  which  was  effected  by 
the  Additional  Act  of  Paris.  It  provided  that  the  stipulations 
of  the  Convention  as  to  retroactivity  applied  equally  to  trans- 
lating right,  as  assured  by  the  Additional  Act.     The  other, 

^  The  amended  reading  is  as  follows :  *  The  common  agreement  provided  for 
in  Art.  14  is  detcnnincd  as  follo^vs :  The  application  of  the  Convention  of  Berne 
and  of  the  present  Additional  Act  to  works  not  faUen  into  the  public  domain 
in  then-  country  of  origin  at  the  time  of  the  coming  into  force  of  those  Acts  sliall 
take  effect  according  to  the  stipulations  relative  thereto  contained  in  special 
Conventions  existing  or  to  be  concluded  for  tho  purpose.  In  default  of  such 
stipulations  between  countries  of  the  Union,  tho  respective  countries  shall 
regulate,  each  for  itself,  by  domestic  law,  the  manner  in  which  the  principle 
contained  in  Art.  14  is  to  bo  applied.  The  stipulations  of  Art.  14  of  tho  Con- 
vention of  Berne  and  of  this  iKinigraph  of  tho  Closing  Proctocol  apply  equally 
to  tlic  exclusive  right  of  translation,  as  granted  by  the  present  Additional  Act. 
ITie  above-mentioned  temiwniry  provisions  are  applicable  in  case  of  new  acces- 
sions to  tho  Union.' 
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which  was  the  final  clause,  made  the  previous  clause  of  §  4  of 
the  Closing  Protocol  applicable  in  the  case  of  new  accessions 
to  the  Union. ^  None  of  these  alterations  represent  modifi- 
cations of  the  original  principle  of  the  Convention.  Their 
object  is  merely  to  throw  light  on  those  principles,  to  carry 
them  out  in  detail,  and  to  secure  their  application  to  the 
condition  of  things  set  up  by  the  amending  Act. 


The  Application  of  Eetroactivity  in  England. 

Great  Britain  was  one  of  the  countries  which  availed 
themselves  of  the  permission  of  §  4  of  the  Closing  Protocol 
to  regulate  by  their  domestic  law  the  mode  in  which  the 
principle  of  retroactivity  should  be  applied.  The  English  law 
is  particularly  instructive,  both  on  account  of  its  intrinsic 
importance,  and  because  the  qualifications  which  it  attaches 
to  retroactivity  fonn  an  excellent  illustration  of  the  object  of 
the  provision  contained  in  the  Closing  Protocol. 

Betroaetiyity  under  the  International  Copyright  Act,  1886. — 
The  intention  of  §  4  of  the  Closing  Protocol  as  to  retro- 
activity was  carried  out  in  Great  Britain  by  the  International 
Copyright  Act  of  1886,  which  enabled  the  Crown  to  accede 
to  the  Convention,  and  the  Order  in  Comicil  of  November 
28th,  1887,  which  adopted  the  Berne  Convention.  The  Act 
of  1886  (sec.  6)  provides  that  *  Where  an  Order  in  Council  is 
made  under  the  International  Copyright  Acts  with  respect 

'  It  was  proposed  in  the  Committee  of  Draftsmanship  to  add  to  thid  Article 
a  prorviso  that  *  countries  which  should  not  have  taken  measures  (to  apply 
the  principle  of  retroactivity)  within  a  period  of  two  years  should  be  deemed 
to  have  accepted  the  principle  of  absolute  retroactivity.'  This  proiK)8ition 
received  the  assent  of  the  great  majority  of  the  Committee ;  but  the  scruples  of 
one  of  its  members,  who  thought  that  its  adoption  might  deter  some  of  the  States 
from  joining  the  Union,  led  to  its  being  abandoned. — See  j4c(4k  de  la  Confe^-ence  de 
Faris,  pp.  174,  175. 
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to  any  foreign  country,  the  author  and  publisher  of  any 
literary  or  artistic  work  first  produced  before  the  date  at 
which  such  Order  comes  into  operation  shall  be  entitled  to 
the  same  rights  and  remedies  as  if  the  said  Acts  and  this 
Act  and  the  said  order  had  applied  to  the  said  foreign 
country  at  the  date  of  the  said  production  :  Provided  that 
where  any  person  has  before  the  date  of  the  publication  of 
an  Order  in  Council  lawfully^  produced  any  work  in  the 
United  Kingdom,  nothing  in  this  section  shall  diminish 
or  prejudice  any  rights  or  interests  arising  from  or  in 
connection  with  such  production  which  are  subsisting  and 
valuable  at  the  said  date.'  Sec.  3  of  the  Order  in  Council 
adopting  the  Berne  Convention  gives  effect  to  the  provi- 
sion.' The  retrospective  force  to  be  given  to  the  Convention 
in  England  is  therefore  regulated  by  it. 

Hanfttaengl  v.  Holloway. — In  the  case  of  Hanfstaengl  v. 
Holloway^  the  rule  of  the  English  Act  as  to  retroactivity  was 
applied.  The  defendant  had,  before  the  coming  into  force 
of  the  Order  in  Coimcil,  photographed  a  picture  entitled  The 
Guardian  Angel  belonging  to  the  Hanfstaengl  Co.,  first 
produced  in  Germany  before  1887,  and  had  copied  this  on 
cards  used  for  advertising  purposes.  After  1887  he  made 
fresh  copies,  but  the  plaintiff  was  protected  against  the  issue 
of  these,  it  being  held  that  the  latter  had  not  in  1887  a 
^direct  subsisting,  pecuniary  interest'  in  the  continuation 
of  the  production.  It  was  suggested,  however,  that  if 
the    defendant    had    not    recouped    himself   for    his    outlay 

*  'Lawfully'  here  means  *  without  contrayening  any  existing  oopyright.' 
JTok/  and  Mayenr  v,  Groenwgn  (1891),  2  Q.B.  443. 

'  Sec.  3,  {  3  of  the  Order  is  as  follows :  *  The  author  of  any  literary  or  artistic 
work  first  produced  before  the  commencement  of  this  Order  shall  have  the  rights 
and  remedies  to  which  he  is  entitled  under  sec.  6  of  the  International  Copyright 
Act,  1886.* 

'  Ha^f9Utengl  v,  Holloway  (1893),  2  Q.B.  1. 
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he  might  have  been  entitled  to  do  so,  even  by  printing 
from  fresh  stones. 

BngUih  rule  oompared  with  that  of  ConyentioiL — Since  under 
the  Convention  (Art.  2)  the  term  of  international  protection 
cannot  in  any  country  exceed  that  granted  by  the  country  of 
origin,  the  general  rule  of  the  English  International  Act, 
protecting  foreign  works  as  if  the  Order  had  been  in  force  at 
the  date  of  their  production,  would  seem  to  have  the  same 
effect  as  the  general  rule  of  Art.  14  of  the  Convention, 
providing  that  that  agreement  applies  without  exception  to 
all  works  which  at  the  moment  of  its  coming  into  force  have 
not  yet  fallen  into  the  public  domain  in  the  country  of  origin. 
This  conclusion  is  strengthened  by  the  facts  that  the  Order 
specifically  adopts  the  Berne  Convention  of  1886,  and  that 
the  Act  of  1886  was  passed,  as  appears  from  its  preamble, 
for  the  purpose  of  carrying  into  effect  the  Convention. 

Can  an  ei^ired  right  be  revived  t — But  though  the  English 
rale  as  to  retroactivity  is  the  same  in  substance  as  that  of 
the  Convention,  the  two  do  not  quite  coincide,  as  the  case  of 
Lauri  V.  Renad^  shows.  In  this  case  protection  was  claimed 
for  the  translating  right  in  a  French  work,  entitled  Le  Voyage 
en  Suisse^  which  had  not  yet  fallen  into  the  public  domain  in 
France.  The  work  had  already  enjoyed  a  translating  right 
of  five  years  from  its  registration  in  England  imder  the  Inter- 
national Act  of  1852,  and  this  term  had  lapsed  in  1884.  The 
Court  of  Appeal,  upholding  a  decision  of  Kekewich,  J.,  ex- 
pressly refused  to  '  revive  or  recreate '  the  translating  right, 
on  the  ground  that  a  copyright  which  had  already  existed 
in  England  and  had  expired  could  not  be  renewed  without 
express  words  in  a  Statute  requiring  its  renewal.  The  general 
rule  of  retroactivity  laid  down  in  Sec.  6  of  the  Act  of  1886 
and  See.  3  of  the  Order  in  Council  did  not  suffice,  Kay, 

>  Lamri  v,  Renad  (1892),  3  Ch.  402. 
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L.  J.,  eren  going  so  far  as  to  suggest  that  the  effect  of 
these  sections  was  limited  to  works  published  in  the 
interval  between  the  passing  of  the  Act  and  the  coming 
into  force  of  the  Order  in  Council. 

But  this  would  seem  to  be  a  mistaken  view.  The 
suggestion  of  Kay,  L.  J.,  refuses  to  give  to  the  sections 
in  question  their  natural  connection  with  Art.  14  of  the 
Berne  Convention  with  §  4  of  the  Closing  Protocol,  and 
assumes  that  no  provision  was  made  to  carry  those  articles 
into  effect  in  the  sense  intended  by  them.^  The  contention 
that  a  right  which  has  already  been  enjoyed  cannot  be 
renewed— or  rather  that  another  right  of  the  same  character 
cannot  be  conferred — under  the  general  rule  of  retroactivity 
places  works  belonging  to  countries  with  which  we  have 
already  concluded  conventions  in  a  worse  position  than 
those  of  countries  with  which  the  Berne  Convention  forms 
our  first  copyright  arrangement.  It  is  hardly  to  be 
supposed  that  this  was  the  intention  of  the  Act  of  1886. 
It  may  perhaps  fairly  be  concluded  that  the  rule  laid 
down  in  Lauri  »•  Renad  will  probably  be  reversed,  if 
occasion  arises,  by  the  House  of  Lords.  In  the  meantime, 
however,  that  case  forms  the  only  authoritative  indication 
of  the  law  upon  the  point  it  decides.  As  matters  stand 
at  present,  then,  a  work  belonging  to  any  country  to 
which  an  Order  in  Council  made  imder  the  International 
Acts  applies  will,  pace  Kay,  L.  J.,  gain  the  same  pro- 
tection as  if  the  Order  in  Council  and  those  Acts  had 
been  in  force  at  the  time  of  its  publication :  unless  it  has 
already  enjoyed  protection  in  England  and  the  protection 
has  expired,  in  which  case  it  cannot  gain  a  renewed  pro- 
tection in  virtue  of  the  words  in  the  Act  of  1886. 

Valuable   Subsisting   Interests  are  protected. — The  proviso 

»  Cf.  Charles,  J.,  in  Sanfataengl  v,  HoUoway  (1893),  2  Q.B.  1,  at  p.  7. 
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in  the  English    statute  that  no  application  of    the  principle 

of  retroactivity    shall    diminish   or   prejudice    subsisting   and 

yaluable  rights    or   interests  is  of  si)ecial  importance  in  that 

it  forms  an  express  and  direct  modification  of  that  principle 

and  shows  the  qualifications  which  it  was  thought  necessary 

to  impose  in   order  to  make  its  application  just.     The  result 

of  decided    cases    is   to   limit   the   application   of   the  term 

*  rights'    in     the    statute   to    legal  rights    obtained   by  some 

such  process  as  the  translation  or  adaptation  of  the  original,^ 

and  o£   the    term  '  interests '  to  cases   where   the   producer, 

though  he  may  have  no  legal  right,  can  set  up  some  special 

claim  distinct  from  that  of  the  rest  of  the  public,  acquired, 

for  example,  by   the   expenditure   of   capital   or   skill   upon 

the  production.^ 

A  small  ezpenditiire  may  create  a  valid  interest — Moul  v, 
Groenings^  and  Hanfstaengl  v,  Holloway^  decide  that  the 
interest  contemplated  by  the  proviso  must  have  a  pecuniary 
value. 

A  very  small  expenditure  may,  however,  suffice  to  create 
a  valid  subsisting  interest.  Thus,  in  Moul  v.  Grqenings^  it 
was  held  that  a  bandmaster  who  before  the  coming  into  force 
of  the  Order  in  Coimcil  had  bought  a  piece  of  music  for 
five  shillings,  made  band  parts  from  it,  and  practised  his  band 
in  performing  it,  had  a  *  direct,  subsisting,  pecuniary  interest ' 
therein  which  would  enable  him  to  take  advantage  of  the  ex- 
emption contained  in  Sec.  6  of  the  International  Act  of  1886. 
The  Interest  may  be  derivative  or  indirect — Thus,  in 
Schauer  ».  Field^  registration  before  December  6,  1887,  of  a 

^  Per  A.  L.  Smith,  J.,  in  Moul  and  Maycur  v.  Gromingn  (1891),  2  Q.B.  443,  at 
p.  449. 

*  Per  Chitty,  J.,  in  Sehatter  r.  Field  (1893),  I  Ch.  36,  at  p.  41. 
^  Maul  and  May eurv.  Groetiinys  (1891),  2  Q.B.  443. 

*  Hanfiiaengl  r.  HolUncay  (1893),  2  Q.B.  1. 

*  Schauer  V.  Field  (1893),  1  Ch.  3d. 
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picture  as  a  trade-mark,  coupled  with  its  employment  on  show 
cards,  etc.,  for  purposes  of  advertisement,  was  held  sufficient 
to  create  a  ^  subsisting  and  valuable  interest.' 

It  would  appear  from  Moul  v,  Groenings^  that  the  defendant 
will  gain  judgment  even  where  the  subsisting  and  valuable 
rights  or  interests  belong  to  persons  other  than  himself,  pro- 
vided only  that  a  verdict  against  him  would  tend  to  impair 
them.^ 

>  Moul  and  Jfaymr  v,  Grommgt  (1891),  2  Q.B.  443. 
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GENERAL    PRINCIPLES   OF    THE    BERNE 
CONVENTION. 


SECTION    I. 

SCOPE  OF  THE  CONVENTION. 

Inter-relation  of  the  Convention  and  the  Union — Administrative  pro- 
visions— ^The  Convention  deals  only  with  copyright — Performing  right. 

Inter-relation  of  the  ConyentioiL  and  the  Union. — It  is  inter- 
esting to  consider,  as  a  matter  of  theory,  whether  the  Inter- 
national Union  was  the  creation  of  the  Berne  Convention  or 
the  Berne  Convention  the  creation  of  the  International  Union. 
A  declaration  to  the  effect  that  *  The  contracting  States  are 
formed  into  a  Union  for  the  protection  of  the  rights  of 
authors  over  their  literary  and  artistic  works '  stands  at  the 
head  of  the  Convention  (as  Art.  1)  ;  and  from  this  it  would 
appear  that  the  point  of  precedence  must  be  settled  in  favour 
of  that  agreement.  On  the  other  hand  some  sort  of  union — 
if  only  a  very  loose  one — ^must  have  existed  between  the 
parties  to  the  Convention  before  they  set  themselves  to  the 
task  of  elaborating  a  common  code  for  the  protection  of  the 
rights  of  authors. 

The  Convention  may  perhaps  be  regarded  in  two  lights  :  as 
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a  legal  agreement  turning  a  union  de  facto  into  a  union  dejure^ 
and  fixing  the  lines  upon  which  it  is  to  be  conducted,  and 
as  an  expression  of  the  policy  which  the  members  of  such 
a  union  have  mutually  contracted  to  carry  out. 

AdministratiYe  Froyisions.  —  As  a  matter  of  fact,  the 
Convention  contains  two  distinct  sets  of  provisions:  Art.  1 
creating  the  Union,  Art.  15  relating  to  particular  arrange- 
ments between  Union  countries,  Art.  16  constituting  the 
International  Oflice,  and  the  rest  of  the  Articles  treated  in 
the  preceding  chapter,  serve  to  determine  the  conditions 
precedent  to  the  carrying  out  of  that  scheme  for  the 
international  protection  of  copyright  works  which  is  un- 
folded in  the  other  articles,  to  settle  the  constitution  of  the 
Union  as  distinguished  from  the  principles  it  intends  to 
enforce.  Whatever  the  respective  priority  of  the  Convention 
and  the  Union,  it  is  clear  that,  as  between  the  two  classes  of 
dispositions  of  the  Convention  itself,  those  that  merely  deal 
with  the  constitution  and  working  of  the  Union,  and  make 
provision  for  the  due  carrying  out  of  the  Convention,  ought 
to  be  treated  first. 

Accordingly,  Chapter  I.  has  been  devoted  to  an  account 
of  the  International  Union  and  its  relations  to  the  Berne 
Convention.  Before  treating  in  detail  the  various  rules  which 
go  to  provide  the  substantive  protection  of  that  agreement, 
it  is  now  proposed  to  investigate  the  general  principles  which 
run  through  the  whole. 

The  Convention  deals  only  wifh  Copyright — The  Berne  Con- 
vention is  strictly  a  copyright  agreement.  The  functions  of 
the  Union,  as  defined  by  Art.  1,  are  limited  to  the  protection 
of  Hhe  rights  of  authors  over  their  literary  and  artistic 
works.'  As  all  States  may  not  be  agreed  as  to  what  works 
faU  under  this  category  and  are  proper  subjects  for  copyright, 
care  has   been   taken   to    explain   the    phrase    ^literary    and 
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artistic  works.'  Art.  4  of  the  Conyention  contains  a  more  or 
less  exhaustive  enumeration  of  the  works  which  are  regarded 
as  enjoying  this  character,  together  with  a  comprehensiye 
definition  which  is  meant  to  cover  any  lacunae  which  may 
exist  in  the  other  part  of  the  Article.^  The  essential  idea 
of  the  definition  is  that  of  reproduction  in  printed  or  cognate 
form,  and  probably  capacity  for  reproduction  is  the  best 
criterion  of  fitness  for  copyright. 

Ferfonning  right — Performing  right  in  dramatic  and  musical 
works  has  nothing  to  do  with  the  issue  of  copies  to  the 
public,  except  in  so  far  as  it  is  necessary  to  guard  against 
such  issue  of  copies  being  construed  into  a  surrender  of  the 
performing  right.  The  right  in  question  is,  however,  so 
dosely  allied  to  copyright  that  the  Convention,  like  most 
domestic  codes,  has  foimd  it  necessary  to  deal  with  the  subject, 
and  by  Art.  9  extends  its  protection  to  the  public  representa- 
tion of  dramatic,  dramatico-musical,  and  musical  works. 

*  Article  4  is  dealt  with  at  considerable  length  in  Chapter  IV.,  to  which 
the  reader  vs  referred  for  a  discuBsion  as  to  its  actual  effect.  The  text  of  the 
Artide  is  as  follows :  'The  expression  **  literary  and  artistic  works"  comprises 
hooks,  pamphlets  and  all  other  writings ;  dramatic  or  dramatioo-musical  works 
and  musical  compositions  with  or  without  words ;  works  of  design,  painting, 
ecolptare,  and  engraving ;  lithographs,  illustrations,  geographical  charts ;  plans, 
sketches,  and  plastic  works  relating  to  geography,  topography,  architecture,  or 
the  sciences  in  general ;  finally,  every  production  whatsoever  in  the  literary, 
scientific,  or  artistic  domain  which  can  he  published  by  any  mode  of  impression 
or  rqiroduction  whatever.' 
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SECTION  n. 
FUNDAMENTAL  PRINCIPLES  OF  THE  CONVENTION. 

The  standard  of  international  protection — Law  of  protecting  country 
adopted — The  rule  as  to  duration — Registration  and  deposit  of  copies — ^The 
various  classes  of  provisions — ^The  jus  cogens  miMimuni  of  the  Convention — 
Absolute  provisions  expressly  admitting  domestic  intervention — Provision 
reserving  full  scope  to  domestic  law — Anomalous  provisions. 

The  Berne  Convention  is  essentially  of  a  contractuid  nature, 
being  founded  on  a  basis  of  reciprocity.  On  certain  matters 
it  establishes  an  absolute  minimum  of  protection  throughout 
the  composite  territory  which  falls  under  its  control,  but  its 
general  rule  is  that  each  country  shall  accord  to  foreign 
Unionist  authors  the  rights  which  by  its  domestic  law  it 
accords  to  natives. 

The  Standard  of  International  Protection. — When  the  choice 
between  setting  up  one  arbitrary  and  independent  standard  of 
protection  for  every  country,  and  making  the  standard  in  each 
case  the  domestic  law  of  one  of  the  countries  involved,  was 
considered  at  the  Berne  Conferences  of  1884  and  1885  the 
former  alternative  first  found  the  greater  favour  on  account  of 
its  apparent  simplicity.  But  a  closer  consideration  of  the  four 
elements  of  protection,  viz. 

(1)  the  persons  protected, 

(2)  the  works  protected, 

(3)  the  period  of  protection,  and 

(4)  the  rights  granted, 

disclosed  many  matters  which,  on  account  of  the  differences 
between  the  various  national  systems  of  law,  did  not  readily  lend 
themselves  to  this  mode  of  treatment.     Hence  ultimately  the 


See.U.]  BASIS  OF  THE  CONVENTION.  277 

principle  of  relative  assimilation,  i.<?.  of  regulating  protection 
in  each  case  bj  the  law  of  one  of  the  countries  concerne<l,  was 
adopted.  It  then  became  necessary  to  decide  what  law  should 
be  chosen  for  the  standard  of  assimilation.  The  choice  lay 
between 

(1)  the  law  of  the  country  of  origin  of  the  work,  and 

(2)  the  law  of  the  protecting  coimtry. 

Law  of  Proteoting  Coimtry  adopted. — The  law  of  the  country 
of  origin  of  the  work  would  at  first  sight  appear  to  be  the  most 
suitable  standard  of  protection.  The  Montevideo  Convention  ^ 
adopts  the  rule  that  the  law  of  the  country  of  origin  of  the 
work  shall  follow  it  wherever  it  seeks  protection.  But  this 
rule  involves  the  application  by  the  protecting  country  of  a 
foreign  law,  which  is  a  difficult  process  and  is  in  practice 
attended  with  great  risk  of  misinterpretation.  It  would  be 
unwise  to  call  upon  each  coimtry  of  an  International  Union 
comprising  fifteen  countries  to  administer  international  pro- 
tection in  a  way  that  would  involve  the  separate  investigation 
of  the  law  of  every  other  coimtry.  Hence  for  the  Berne 
Convention  the  alternative  course  was  chosen,  and  the  ap- 
propriate law  for  the  determination  of  international  protection 
became  that  of  the  country  from  which  protection  is  sought ; 
although  in  two  specific  matters,  i.e.  the  period  of  protection 
and  the  conditions  and  formalities  to  be  fulfilled,  this  rule  is 
modified,  effect  being  given  to  the  law  of  the  country  of 
origin. 

The  rule  as  to  duration. — As  to  the  conditions  and  formali- 
ties to  be  fulfilled,  the  law  of  the  country  of  origin  is  to  be 
the  sole  criterion ;  but  the  term  of  copyright  is  to  be  adjusted 

*Thi8  was  concluded  on  the  11th  January,  1889.  It  has  been  ratified  by  the 
Argentine  Republic,  Paraguay,  Peni,  and  Uruguay.  Bolivia,  Brazil,  and  Chili, 
though  they  signed  the  Convention,  have  not  yet  ratified  it.  France,  S))ain,  and 
Italy  have  also  adhered  to  it,  but  up  to  the  present  their  adhesion  has  only  bei-ii 
accepted  by  the  Argentine  liepublic  and  Paraguay. 
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by  the  law  of  the  protecting  country,  except  where  the 
domestic  period  of  that  country  is  greater  than  that  of  the 
country  of  origin,  when  it  is  to  be  cut  down  to  equal  the 
latter.* 

EegistratioiL  and  Deposit  of  Copies'  are  certainly  most  con- 
veniently performed  in  the  place  of  first  publication,  but  the 
limitation  of  the  period  of  protection  accorded  in  any  country 
by  that  of  the  country  of  origin  of  the  work  seems,  at  first 
sight,  to  be  contrary  to  the  true  spirit  of  the  Convention.  In 
all  other  matters,  the  rights  of  foreign  authors  throughout 
the  Union  are  assimilated  to  those  of  subjects ;  even  in  the 
case  where  rights  not  admitted  in  the  coimtry  of  origin  are 
claimed  as  part  of  the  copyright,  they  must  be  conceded  by 
those  countries  of  the  Union  which  recognise  them  by  their 
domestic  law.  Still,  one  of  the  underlying  principles  of  the 
Convention  is  that  only  works  which  are  actually  in  enjoyment 
of  copyright  in  their  country  of  origin  shall  be  entitled  to 
claim  protection  from  other  countries.  It  is  through  the 
country  of  origin  that  an  author  derives  his  claim  to  inter- 
national protection — and  when  that  coimtry  itself  has  refused 
or  has  ceased  to  give  protection,  it  is  hai'dly  in  a  position  to 
claim  protection  for  its  authors  from  others.  In  this  principle 
lies  the  explanation  of  the  rule  of  the  Convention  relating  to 
conditions  and  formalities,  as  well  as  of  the  rule  relating  to 
duration. 


*  The  rule  is  often  represented  thus :  the  question  of  duration  is  to  be 
regulated  by  the  domestic  laws  of  the  countries  concerned,  but  when  the  country 
of  origin  and  the  protecting  countr}''  have  different  periods  of  protection,  there  is 
a  conflict  and  the  shorter  period  is  chosen. — See  itudn  tur  la  r^eisiou  ie  la 
Convention  de  Berne,  p.  49. 

^  Recent  laws  show  a  tendency  to  dispense  with  registration  and  deposit. 
Their  abolition  has  been  strongly  advocated  in  international  Conventions  as  the 
simplest  means  of  bringing  about  uniformity  in  respect  of  formalities,  but  it  is 
submitted  that  to  adopt  this  course  would  be  to  sacrifice  convenience  to  academic 
simplicity. 
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The   Various    Classes   of  Provisions   of    the 
Convention. 

The  provisions  of  the  Convention  display  various  well- 
marked  degrees  of  binding  force.  Art.  2,  which  contains  the 
fundamental  rule  of  the  Convention,  provides  that  'Authors 
belonging  to  any  country  of  the  Union,  or  their  lawful  repre- 
sentatives, shall  enjoy  in  the  other  countries  for  their  works, 
whether  unpublished  or  published  for  the  first  time  in  one  of 
those  countries,  the  rights  which  the  respective  laws  do  now 
or  may  hereafter  grant  to  natives.' 

As  a  general  principle,  then,  each  country  is  required  simply 
to  extend  its  own  domestic  protection  to  Unionist  authors,  but 
this  is  somewhat  qualified  by  the  series  of  articles  which  follow 
Art.  2  in  the  Convention.  Some  of  these  articles,  indeed, 
simply  repeat  the  rule  of  Art.  2  for  certain  special  subjects, 
the  fitness  of  which  for  copyright  is  or  has  been  matter 
of  controversy.  Thus  the  Closing  Protocol  provides  that 
photographs,  works  of  architecture,  and  choregraphic  works 
shall  be  protected  in  those  countries  which  grant  them  copy- 
right by  their  domestic  law.  But,  besides  merely  declaratory 
provisions  like  these,  on  certain  subjects  the  Convention  makes 
absolute  rules  having  no  relation  to  any  domestic  system, 
and  on  others  it  expressly  provides  for  the  intervention  of  the 
domestic  law  of  the  protecting  coimtry  in  cases  where  perhaps 
this  would  not  be  warranted  by  the  general  principle.  Public 
law  and  administration  are  necessarily  left  to  domestic 
authority. 

The  'jus  cogens  minimum*  of  the  Convention. — The  absolutely 
bmding  provisions  of  the  Convention  form  what  is  called  its 
jus  cogens  minimum^  i.e.  that  portion  of  its  system  which,  being 
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entirely  independent  of  any  external  standard,  every  country, 
whatever  the  state  of  its  domestic  law,  is  obliged  to  adopt 
as  a  whole.  This  jus  cogens  minimum  embraces  certain 
dispositions  concerning  the  establishment,  organisation  and 
fmictions  of  the  International  Union,  which  may  for  the 
present  be  dismissed  as  outside  our  particular  purpose,  and 
others  that  affect  the  actual  substance  of  the  protection 
accorded  by  the  Convention.  These  are  set  out  by  the 
authorities  of  the  International  Office  in  the  ^tudes^  pre- 
pared by  them  for  the  Conference  of  Paris  as  follows  : — 

(1)  The  protection  of  non-Unionist  authors  for  works 
published  anywhere  in  the  Union.  This  is  established  by 
Art.  3. 

(2)  The  definition  of  '  literary  and  artistic  works,'  which  is 
to  include  '  every  production  whatsoever  in  the  literary,  scien- 
tific, or  artistic  domain  that  can  be  published  by  any  mode  of 
reproduction  whatever.' — Art.  4. 

(3)  The  rule  that  the  exclusive  right  of  translation  belongs 
to  the  author  during  the  whole  duration  of  his  copyright  in 
the  original  work,  subject  to  the  proviso  that  if  it  is  to  be 
retained  it  must  be  exercised  within  ten  clear  years  of  the 
publication  of  the  original. — Art.  5. 

(4)  The  protection — the  same  as  that  in  the  original  work 
— ^which  is  accorded  in  the  literary  form  of  translations 
lawfully  made. — Art.  6. 

(5)  The  protection  of  serial  novels  appearing  in  news- 
papers or  magazines,  and  the  conditional  protection  of  other 
newspaper  and  magazine  articles  (except  articles  of  political 
discussion,  news  of  the  day,  and  miscellaneous  items),  which  is 
established  by  Art.  7. 

(6)  The    protection  of    the   performing    right    in    plays, 

^  jStudet  sur  la  revision  de  la  Omvmtion  tU  Beme^  p.  50, 
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published  or  unpublished  dramas  ;  and  also  in  music  when  the 
right  has  been  expressly  reserved. — Art.  9.^ 

(7)  The  rule  that  copyright  belongs  prima  facie  to  the 
author  whose  name  is  on  the  work,  and  that  in  respect  of 
anonyTnous  or  pseudonymous  works  the  publisher  may  sue  ; 
though  a  foreign  court  may  require  a  certificate  showing  that 
the  formalities  of  the  country  of  origin  have  been  fulfilled. — 
Art.  II. 

(8)  The  protection  of  authorised  photographs  of  protected 
works  of  art  for  the  whole  duration  of  the  copyright  in  the 
principal  work. — Closing  Protocol,  §  1 B. 

(9)  The  rule  that  the  manufacture  and  sale  of  mechanical 
musical  instruments  reproducing  copyright  airs  shall  not  be 
considered  as  constituting  an  infringement. — Closing  Protocol, 
§3. 

Absolute  Provisions  expressly  admittmg  Demestic  Intervention. 
— In  addition  to  these  provisions,  which  do  not  in  any  way 
allow  of  individual  variation,  there  are  others  in  which,  while 
an  absolute  nde  has  been  laid  down,  its  definition,  interpreta- 
tion, or  administrntion  has  been  expressly  left  to  the  domestic 
law  of  the  protecting  country.     These  are  as  follows  : 

(1)  The  prohibition  of  unauthorised  indirect  appropriations, 
e.g,  adaptations  and  arrangements  of  music,  when  the  altera- 
tions do  not  confer  the  character  of  a  new  original  work. 
These  are  definitely  forbidden,  but  the  Convention  provides 
that  the  countries  of  the  Union  may  enforce  any  reservations 
which  may  be  contained  in  their  respective  domestic  laws. — 
Art.  10. 

(2)  The  seizure  of  piratical  copies  on  importation,  which, 


*  The  aathoritics  at  the  office  include  Art.  9  in  their  list  of  absolute  dis- 
poBitiona  but,  since  that  Article  simply  applies  the  rule  of  Art.  2  — ilsolf  a 
relative  disposition— to  performing  right,  it  is  submitted  that  it  should  not  be 
placed  in  this  list. 
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though  made  obligatory,  is  left  to  be  carried  out  in  the 
maimer  prescribed  by  the  domestic  law  of  each  country. — 
Art.  12. 

(3)  The  application  of  the  principle  of  Art.  14,  that  the 
Convention  shall  apply  to  all  works  not  in  the  public  domain 
in  the  country  of  origin  at  the  time  of  its  coming  into  force. 
Each  country  is  allowed  to  regulate  by  separate  treaties  or  by 
its  own  domestic  law  the  manner  in  which  this  principle  of 
retroactivity  shall  be  enforced. — Closing  Protocol,  §  4. 

Provuion  reserving  fall  scope  to  Domestic  Law. — ^The  countries 
of  the  Union  have  reserved  to  themselves  full  power  to  control, 
on  grounds  of  public  policy,  the  circulation  of  all  works  i^-ithin 
their  territory.     This  reservation  is  embodied  in  Art.  11. 

Anomalous  Provisions. — There  are  two  matters  with  regard 
to  which  the  Convention  seems  unreasonably  to  diminish  the 
author's  international  rights.  In  the  first  place,  although 
unauthorised  indirect  appropriations  are  forbidden  generally 
by  Art.  10,  they  are  regarded  by  Art.  8  as  permissible — if 
not  even  to  be  encouraged — ^when  made  for  certain  specific 
purposes,  i.e.  for  insertion  in  educational  or  scientific  works  or 
in  chrestomathies.^  Each  country  of  the  Union  is  expressly 
allowed  to  decide  for  itself  how  far  extracts  shall  be  permitted 
for  such  purposes.  Again,  as  we  have  seen,  ^  3  of  the  Closing 
Protocol  provides  for  the  free  toleration  of  the  manufacture 
and  sale  of  mechanical  musical  instruments,  even  when  these 
serve  to  reproduce  copyright  airs.  These  provisions,  which 
allow  the  free  use  of  the  authors'  property  in  certain  ways 
without  his  consent  or  control,  are  contrary  to  the  true  spirit 
of  the  Convention. 


^  A  chrestomathy  is  defined  in  Murray's  Oxford  JHciicnary  as  *  a  collection  of 
choice  passages  from  an  author  or  authors,  especially  one  compiled  to  assist  in 
the  acquirement  of  a  language.'  The  French  definition  given  by  Littre  is  '  Un 
recueil  de  morceaux,  choisis  dans  des  auteurs  reputes  classiques,' 
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SECTION  in. 
PERSONS  ENTITLED, 

Different  classes  of  persons  protected — General  rules  as  to  persons  entitled 
—Persons  included  in  Art.  2— The  evolution  of  Art,  2 — Nationality  the 
criterion  of  capacity — Unionist  authors  to  enjoy  same  rights  as  natives — 
Persons  included  in  Art.  3 — ^The  evolution  of  Art.  3 — Art  3  and  the 
country  of  origin. 

Diiferent  elaases  of  personB  protected. — It  is  a  great  advance 
for  a  coiintry  which  has  hitherto  limited  its  copyright  to  the 
works  of  native  authors  to  extend  its  protection  to  the  works 
of  foreigners,  even  when  this  protection  is  limited  by  the  con- 
dition that  such  works  must  be  first  published  in  the  territory. 

The  International  Union,  unconsciously  following  the  usual 
order  of  domestic  development,  after  duly  providing  for  the 
protection  of  the  native  author,  turned  its  attention  towards 
the  commercial  interests  of  the  native  publisher,  granting  him 
copyright  in  the  works  of  non-Unionist  authors  first  published 
by  him  within  the  Union. 

But  after  the  lapse  of  ten  years  this  rule  was  altered  and 
protection  was  extended  to  non-Unionist  authors  in  their 
own  right  for  all  their  works  which  should  be  first  published 
in  any  Union  country. 

General  roles  as  to  persons  entitled. — The  progress  of  this 
development  will  be  sketched  in  the  following  Sections.  Mean- 
while the  total  effect  of  the  rules  of  the  Berne  Convention 
with  respect  to  the  persons  entitled  to  protection  may  be  stated 
as  follows :  For  works  published  within  the  territory  of  any  of 
the  countries  of  the  Union,  an  author,  even  if  he  himself  does 
not  belong  to  any  Union  country,  gains  the  protection  of  the 
Convention ;    in  order  to  gain  protection  for  his  unpublished 
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works,  however,  he  must  belong  to  a  Union  country.  From 
this  it  may  be  seen  that,  in  order  to  gain  international  pro- 
tection under  the  Convention  for  his  work,  an  author  about 
to  publish  must  publish  it  in  Belgium,  Denmark  (or  the  Faroe 
Islands),  France  (or  its  colonies  or  Algeria),  Germany,  Great 
Britain  (or  its  dominions),  Haiti,  Italy,  Japan,  Luxemburg, 
Monaco,  Spain  (or  its  colonies),  Switzerland,  or  Tunis*; 
that  is,  in  one  of  the  countries  which  have  accepted  the 
Berne  Convention  as  amended  by  the  Additional  Act  of 
Paris.  If  he  belongs  to  a  Union  country,  he  will  also  gain 
protection  by  first  publishing  his  work  in  Norway  or  Sweden ; 
if  not,  first  publication  in  either  will  secure  him  protection, 
but  only  indirectly,  in  virtue  of  a  special  arrangement  with 
the  publisher.^ 

The  author  of  an  unpublished  work  will  not  gain  protection 
unless  he  is  connected  with  one  of  these  countries,  or  with 
Norway,  by  the  tie  of  nationality. 


Persons  Included  in  Art.  2. 

The  Evolution  of  Art.  2. — The  persons  for  whom  the  countries 
of  the  Union  primarily  desired  to  secure  international  pro- 
tection were  of  course  their  own  authors.     By  Art.  2  of  the 

>  The  protection  given  by  the  Convention  must  be  carefully  distinguished  from 
the  domestic  protection  conferred  by  individual  countries.  In  order  to  gain  this 
in  any  countrj'',  it  is  necessary  to  comply  with  the  requirements  of  the  municipal 
law,  which  usually  exacts  either  that  the  author  of  the  work  shall  be  a  subject  or 
that  the  work  itself  shall  be  published  in  the  country.  France,  Belgium,  and 
Luxemburg,  however,  protect  all  works,  wherever  published  and  whatever  the 
nationality  of  their  author. 

*  Norway  and  Sweden  are  members  of  the  International  Union,  but,  as  they 
have  not  accepted  the  Additional  Act,  their  relations  with  the  other  members  are 
regulated  by  the  Convention  of  1886  in  its  original  form.  The  author  of  a  work 
published  in  Norway  or  Sweden  will  therefore  not  necessarily  gain  from  any 
country  protection  under  the  Convention  on  his  own  account,  though  the  publisher 
of  the  work  will,  under  the  old  Art.  3,  be  protected  throughout  the  Union. 
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original  draft  of  the  Convention,  as  presented  by  the  Swiss 
Government  to  the  Berne  Conference  of  1884,  international 
protection  was  in  the  first  place  secured  to  '  the  subjects  or 
citizens  of  each  of  the  contracting  States.'  ^ 

In  the  Committee  appointed  by  the  Conference  of  1884 
for  the  purpose  of  considering  the  draft  of  the  Convention 
in  detail,  the  delegates  of  Germany  pointed  out  that 
*  subjects  or  citizens  '  would  not  in  every  country  be 
exactly  equivalent  to  natives,  whom  it  was  the  intention 
of  the  Convention  to  protect,  and  also  that  no  country 
could  reasonably  expect  to  secure  Union  copyright  for 
such  works  of  its  authors  as  were  published  in  countries 
not  belonging  to  the  Union.  They  therefore  submitted 
to  the  Conunittee  an  amended  version  of  Art.  2  pro- 
tecting authors  'belonging  {ressortissant)  to  any  of  the 
contracting  countries,'  and  limiting  the  protection  to  such 
of  their  works  as  should  be  unpublished,  or  shoidd  have 
been  first  published  in  one  of  the  countries  of  the  Union. 
The  amended  version  was  accepted  by  the  Committee  and 
ultimately  reproduced  in  the  final  text  of  the  Convention, 
with  a  few  slight  verbal  alterations  which  do  not  concern 
us  here.^  The  import  of  the  condition  as  to  publication 
within  the  Union  will  be  dealt  with  in  Chapter  III. 

*  See  Aetea  de  la  Cmference  de  Benie,  1884,  p.  11. 

*  Amongst  other  things,  the  phrase  *  contracting  countries  *  was  altered  into 
*  countries  of  the  Union.'  It  is  perhaps  worth  whUe  to  suggest  that  this  was 
dictated  by  a  desire  to  emphasise  the  solidarity  of  the  Union.  The  Convention 
was  more  than  a  mere  contract :  the  personnel  of  the  Union  might  change,  but 
still  the  Convention  would  hold  good  and  the  Union  itself  would  stand.  The 
full  text  of  Art.  2  as  it  stood  in  the  1886  Convention  is:  'Authors  belong- 
ing to  any  countrj'  of  the  Union,  or  their  lawful  representatives,  shall 
enjoy  in  the  other  countries  for  their  works,  whether  published  in  one  of 
those  countries  or  unpublished,  the  rights  which  the  respective  laws  do  now  or 
may  hereafter  aocord  to  natives.  The  enjoyment  of  these  rights  is  subjected 
to  the  accomplishment  of  the  conditions  and  formalities  prescribed  by  the  law  of 
the  country  of  origin  of  the  work ;  it  cannot  exceed  in  the  other  countries  the 
duration  of  the  protection  accorded  in  the  said  coimtry  of  origin.     The  coimtiy 
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Nationality  the  oiiterion  of  eapaoity. — The  substitution  of 
the  words  ^Authors  belonging  to  any  of  the  contracting 
countries'  for  the  words  'The  subjects  or  citizens  of  each 
of  the  contracting  States  '  was  dictated  bj  a  desire  to  make 
clear  that  it  was  such  persons  as  enjoyed  nationality  in  any 
Union  country,  and  only  such  persons,  that  the  Conyention 
meant  to  include  in  its  protection.  Art.  3  as  it  stood  in  the 
Swiss  draft  ^  might  in  some  countries  have  had  the  effect  of 
assimilating  to  such  persons,  authors  whose  only  connection 
with  the  Union  was  the  fact  that  they  were  domiciled 
in  one  of  the  countries  belonging  to  it ;  but  Germany 
objected  to  this,  and  in  the  Committee  of  draftsmanship  the 
clause  granting  protection  to  authors  domiciled  in  the  Union 
was  struck  out.  The  result  is  that  only  authors  who  are  con- 
nected with  a  country  of  the  Union  by  the  tie  of  nationaUty 
{Tindigenat)  enjoy  for  all  their  works  (whether  impublished 
or  published  within  the  Union)  the  protection  of  Art.  2. 

ITnionist  Authors  to  eigoy  same  rights  as  natives. — It  is 
to  be  noted  that,  although  in  determining  what  works  shall  be 
protected  the  Convention  adopts  the  principle  of  territoriality, 
it  nevertheless  regards  protection  as  due  from  each  country  to 
the  Unionist  author  in  virtue  of  his  own  nationality,  rather 
than  in  virtue  of  the  nationality  of  his  work ;  so  that,  when  an 
author  belonging  to  one  country  of  the  Union  publishes  his 
work  in  another,  the  latter,  whatever  the  state  of  its  domestic 

of  first  publicatioii)  or,  if  that  publication  takes  place  simultaneously  in  sevenl 
countries  of  the  Union,  that  one  of  .them  in  which  the  shortest  period  of  pro- 
tection is  granted  by  law,  is  considered  to  be  the  country  of  origin  of  the  work.  For 
unpublished  works,  the  country  to  which  the  author  belongs  is  considered  to  be 
the  country  of  origin  of  the  work.*  For  the  amtedments  effected  by  the  Con- 
ference of  Paris,  see  Chap,  iii.,  sec.  2. 

*  *  The  subjects  or  citizens  of  States  not  forming  part  of  the  Union,  who  are 
domiciled  in,  or  cause  ^eir  work  to  be  published  on  the  territory  of,  any 
State  of  the  Union  arc  assimilated  to  the  subjects  or  citizens  of  the  contracting 
%\»,U»,'—Actet  de  la  Conference  de  Herne,  1884,  p.  11. 
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law,  is  bound  to  grant  him  the  protection  prescribed  by  the 
Convention.^ 

This  was  of  considerable  practical  importance  before  Ger- 
many enacted  its  new  law  upon  literary,  musical,  and  dramatic 
copyright  in  1901.  Before  that  date  foreign  authors  who  first 
published  their  works  in  Germany — ^unless  this  publication  was 
made  through  a  publisher  haying  his  house  of  trade  situated 
in  Germany — ^failed  to  obtain  protection  imder  the  domestic 
law.  Hence  a  Swiss  author  publishing  in  Germany  through 
the  agency  of  a  Swiss  publishing  house  had  no  claim  to  pro- 
tection in  Germany  except  under  Art.  2  of  the  Convention. 
The  German  law  of  literary,  musical,  and  dramatic  copyright 
has  now  been  amended,  and  first  publication  in  Germany,  how- 
ever made,  secures  domestic  protection  ;  but  this  is  not  so  with 
either  works  of  art,  which,  if  they  are  to  gain  copyright,  must 
appear  with  native  German  publishers,  or  photographs,  which 
will  only  be  protected  if  produced  by  native  German  authors. 
Moreover,  in  Norway  domestic  copyright,  even  in  literary 
works,  is  conceded  to  aliens  only  on  condition  that  their 
works  first  appear  with  Norwegian  publishers ;  and  the  law 
of  Sweden  is  somewhat  similar.'  The  Convention  requires 
that  all  countries  shall  give  foreign  authors — however  and 
wherever  they  publish,  so  long  as  it  is  in  the  Union — ^the  same 
protection  as  that  which  they  give  to  natives. 

Persons  Included  in  Art.  3. 

In  respect  of  such  of  their  works  as  are  published  for 
the  first  time  in  one  of  the  coimtries  of  the  Union,  non- 
Unionist  authors  enjoy  protection  under  Art.  3  of  the  Con- 
vention, as  amended  by  the  Act  of  Paris. 

* '  Anthora  belongmg  to  any  country  of  the  Union  .  .  .  shall  enjoy  in  the 
other  eotmtriet  ...  the  rights  that  the  respective  laws  accord  to  na/itw.' 
>  See  Part  HI.,  Chap,  iv.,  sec.  2. 
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The  Evolution  of  Art  3. — The  original  text  of  this  Article, 
as  it  appeared  in  the  draft  of  the  Swiss  Government,  placed 
not  only  all  non-Unionist  authors  domiciled  within  the  Union, 
but  also  all  non-Unionist  authors  publishing  their  works  on 
Union  territory,  on  the  same  footing  as  the  persons  protected 
imder  Art.  2.  The  opposition  of  Germany  to  the  inclusion 
in  the  protection  of  the  Convention  of  authors  merely  domi- 
ciled in  the  Union  has  already  been  mentioned.  It  proceeded, 
ostensibly  at  least,  from  a  feeling  that  to  grant  protection 
to  authors  not  belonging  to  countries  of  the  Union  would 
be  to  lessen  materially  the  inducement  for  non-Union  countries 
to  become  parties  to  the  Convention. 

On  the  same  ground,  Germany  objected  to  the  inclusion 
of  non-Unionist  authors  publishing  their  works  within  Union 
countries.  The  German  delegates  intimated,  however,  that 
that  country  saw  no  reason  w^hy  publishers  belonging  to  the 
Union  should  not  be  accorded  protection  in  respect  of  works 
of  non-Unionist  authors  published  by  them  and  appearing  for 
the  first  time  on  the  territory  of  the  Union. 

Art.  3  was  amended  by  the  Committee  of  1884  and 
brought  into  hannony  with  the  ideas  of  Germany.^  In  its 
amended  form  it  provided  that  'The  stipulations  of  Art.  2 
apply  equally  to  the  publishers  of  literary  or  artistic  works 
published  in  any  country  of   the  Union,  though  the  author 

*  Sec.  61  of  the  German  law  of  1870  runs :  *  The  present  law  appliee  to  aU 
works  of  native  authors,  whether  such  works  have  appeared  within  the  country 
or  abroad,  or  have  not  been  published  at  all.  The  works  of  foreign  authoFs 
which  api)ear  at  the  house  of  a  publisher  having  his  business  establishment  in 
the  territory  of  the  North  Gcnnan  Confederation  shall  also  enjoy  the  protection 
of  the  present  law.*  In  extending  the  benefits  of  its  law  to  the  other  countries 
of  the  Union,  Germany,  while  willing  to  widen  its  sphere  of  protection  to  include 
all  Unionist  authors,  was  not  willing  to  saciifico  the  principle  laid  down  in  the 
law  of  1870  that  the  works  of  outsiders  could  only  claim  protection  through  an 
inside  publisher.  In  later  years  its  policy  has  changed.  In  1896,  as  wiU  be 
seen,  it  found  itself  able  to  agree  to  the  amendment  of  Paris,  and  its  new  law  of 
1901  embodies  the  principle  of  territoriality  pure  and  simple. 
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belongs  to  a  country  which  is  not  a  party  to  the  Union.' 
It  is  ahnost  in  this  shape  that  Art.  3  appears  in  the  final  text 
of  the  1886  Convention.^ 

The  wording  of  the  Article  seems  to  go  beyond  the  original 
intention  of  Germany  and  to  secure  protection  for  the  pub- 
lishers of  works  of  non-Unionist  authors  first  published  within 
the  Union,  even  when  they  themselves  are  not  natives  of 
any  Union  country.  This,  however,  was  the  definite  object 
of  the  Conference,  for  the  Committee  of  1885  expressly 
considered  the  question,  and  imanimously  agreed  that  the 
nationality  of  the  publisher  was  a  matter  of  indifierence, 
80  long  as  he  had  a  ^  permanent  and  durable '  establishment 
in  a  Union  country.* 

At  the  Paris  Conference  of  1896,  however,  it  was  sug- 
gested by  Belgiiun  and  Switzerland  that  the  author  of  the 
work,  even  though  a  subject  of  a  coimtry  not  belonging 
to  the  Union,  should  receive  protection  directly  instead  of 
through  his  publisher ;  and  Germany  had  so  far  changed 
its  views  that  it  was  now  able  to  admit  the  soundness  of  this 
principle.  Hence  the  Article  was  amended,  and  now  reads, 
'Authors  not  belonging  to  any  country  of  the  Union, 
if  they  shall  have  published  their  literary  or  artistic 
works  or   caused  them   to  be  published '  for  the  first  time 

^  The  only  difference  is  '  The  stipulations  of  the  present  Convention '  for  *  The 
stipulations  of  Art.  2.* 

*  See  Aetet  de  la  Conference  de  Berne,  1885,  p.  42.  At  the  Conference  of  1884, 
H.  liftToUee,  a  French  delegate,  expressed  the  opinion  that  the  word  '  publisher ' 
in  Art.  3  was  to  be  taken  in  the  widest  sense  so  as  to  apply  it  to  the  producer 
{entrepreneur)  of  ^l&ys.—Aeies  de  la  Oonfirenee  de  Berne,  1884,  p.  44. 

^  The  proposition  of  Belgium  and  Switzerland  extended  to  protect  works 
i^presented  or  executed,  as  well  as  works  published,  for  the  first  time  on  Union 
territory.  If  this  proposition  had  been  adopted,  a  non-Unionist  playwright 
producing  his  work  in  a  Union  country  would  have  been  safeguarded  from 
what,  under  the  present  Article,  are  lawful  infringements.  It  was,  however, 
objected  that  the  fact  of  representation  or  execution  was  not  sufficiently 
Qotorious  to  make  it  a  practicable  basis  of  protection ;  and  the  words  '  repre- 

U 
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in  one  of  those  countries,  shall  enjoy  for  such  works  the 
protection  granted  by  the  Berne  Conrention  and  by  the 
present  Additional  Act.'  All  the  countries  of  the  Union, 
except  Norway  and  Sweden,  are  bound  by  the  amendment. 

Art  3  and  the  Country  of  Origin. — Where  a  country  of 
the  Union  does  not  by  its  domestic  law  protect  all  works 
first  published  within  the  territory,  a  question  arises  whether 
Art.  3  binds  it  to  grant  protection  to  the  works  of  non-Unionist 
authors 'published  there  for  the  first  time.  Before  1901,  the 
work  of  a  Russian  author  first  published  in  Germany  (unless 
by  a  publisher  having  his  house  of  business  in  that  country) 
failed  to  obtain  domestic  protection  under  the  German  law 
— ^was  Germany  obliged  imder  Art.  3  to  grant  such  a  work 
the  same  protection  as  that  given  to  native  authors  ?  In 
the  report  of  the  proceedings  of  the  Committee  of  Draftsman- 
ship appointed  by  the  Conference  of  Paris,  it  is  laid  down 
that  in  such  a  case  the  work  gains  protection  throughout 
the  whole  extent  of  the  Union,  and  the  country  of  origin,  us 
well  as  the  other  Union  countries,  is  bound  to  grant  it  the 
ordinary  rights  of  the  domestic  law.^ 

This  interpretation  of  the  amended  Art.  3  derives  great 
weight  from  the  fact  that  it  takes  origin  with  the  very 
body  which  was  responsible  for  the  wording  of  that  Article  : 
but  still  it  is  rather  remarkable  that  the  Convention,  which 
regards  the  claim  to  international  protection  of  a  work 
written  by  a  non-Unionist  author  as  based  on  the  &ct  that 
it  is  protected  in  the  country  of  origin,  should  itself  at- 
tempt to  compel  the  country  of  origin  to  grant  protection. 

sented  or  executed '  were  aoooxdingly  left  out  of  the  article.  Sir  H.  Beiigne,  a 
BritiBh  delegate,  was  of  opinion  that  the  change  did  not  alter  the  eifect  of  the 
article  in  securing  protection  for  all  works  represented  or  executed,  provided 
that  in  the  country  of  production  they  are  regarded  as  published. — 8ee  Aeim  de 
la  Confirenee  de  Fan*,  pp.  112,  113,  166. 
1  See  Acie$  de  la  Confirenee  de  FaHt^  p.  165. 
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In  any  case,  the  question  is  no  longer  of  much  practical 
importance,  since  Germany,  which,  with  the  exception  of 
Norway,  has,  till  lately,  been  the  only  country  of  the  Union 
to  make  its  domestic  protection  depend  upon  a  condition 
of  nationality,  has  by  its  Act  of  1901,  sec.  55,  extended  pro- 
tection to  all  literary,  musical,  and  dramatic  works  of  aliens 
published  within  its  territory.^ 

1  Bat  even  now  works  of  art  by  foreign  anthors  gain  protection  only  if  they 
Appear  with  nstiye  publishers,  and  photographs  only  if  they  are  produced 
hymdre  authors.     See  Fart  II.,  Chap,  iy.,  sec.  2. 


CHAPTER  III 


THE     PROTECTION     GIVEN     BY    THE    BERNE 
CONVENTION, 


SECTION  I. 

NATUBE  OF  THE  PROTECTION, 

Protection  given  by  Article  2 — Assimilation  of  rights — ^The  necesBary 
examination  of  foreign  laws — ^The  foreign  author  to  benefit  by  fature  exten- 
sions of  domestic  protection — The  author's  exclusive  translating  right- 
Primary  and  derivative  rights — ^Translating  right  under  Article  5--Tlie 
author's  restrictive  translating  term — International  importance  of  translating 
right — Performing  right  in  dramatic  and  musical  works — Its  international 
importance — Article  9 — ^The  benefit  of  Article  2  extended  to  performing 
right — ^Notice  of  reservation  of  musical  performing  right  in  England— 
The  policy  of  requiring  notice — Lecturing  right — ^The  treatment  of  infringe- 
ments affects  the  content  of  copyright 

Protection  given  by  Article  2. 

The  general  object  of  the  Berne  Convention  is  to  secure 
protection  throughout  the  Union  for  all  works  published  within 
the  Union  territory.  In  considering  the  provisions  by  which 
that  object  is  achieved,  it  seems  well,  first,  to  deal  with 
the  protection  given,  its  nature,  conditions,  and  extent ;  and 
then  to  treat  of  the  specific  subjects  to  which  it  is  accorded, 
together  with  the  variations  of  the  general  rule  established  in 
respect  of  some  of  these  subjects. 

This  is  the  substantive  part  of  the  law  of  the  Convention, 
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The  adjective  part  consists  of  the  rules  relating  to  infringe- 
ments, remedies,  and  procediu-e. 

The  protection  given  by  the  Convention,  the  works  pro- 
tected, the  acts  which  the  Convention  characterises  as  infringe- 
ments, and  the  remedies  and  procedure  available,  will  each  form 
the  subject  of  a  separate  Chapter.  The  Convention  is  not  a 
final  statement,  incapable  of  variation,  of  the  law  relating  to 
international  copyright ;  but,  on  the  contrary,  it  expressly 
provides  for  its  own  revision.  The  conditions  of  revision  will 
be  dealt  with  in  a  separate  Chapter,  which  will  also  contain  a 
short  account  of  the  revisions  that  have  already  taken  place, 
and  of  matters  which  may  be  expected  to  form  subjects  of 
future  revisions. 

The  fundamental  prinoiple  of  Art  2 :  AMomilation  of  rights. — 
In  this  Chapter,  the  protection  given  by  the  Berne  Convention 
will  be  treated.  The  cardinal  principle  relating  to  this  is  to 
be  found  in  the  first  paragraph  of  Art.  2,  which  declares 
that  *  Authors  belonging  to  any  country  of  the  Union,  or 
their  lawful  representatives,  shall  enjoy  in  the  other  countries 
for  their  works,  whether  unpublished  or  published  for  the 
first  time  in  one  of  those  countries,  the  rights  which  the 
respective  laws  do  now  or  may  hereafter  grant  to  natives.' 

Each  State  has  formed  its  own  estimate  of  the  kind  and 
amount  of  protection  due  to  authors.  In  the  Convention  it 
was  not  thought  advisable  to  force  upon  any  country  views 
which  were  not  in  accordance  with  its  own  domestic  theory, 
and  so,  as  a  general  rule,  no  State  is  required  to  give  a  greater 
protection  to  aliens  than  it  is  accustomed  to  grant  to  its  own 
subjects.  A  country  cannot  be  expected  to  make  invidious 
exceptions  to  its  ordinary  rules  of  law  in  favour  of  foreign 
works.  On  the  other  hand,  it  is  but  reasonable  that  a  country 
which  admits  a  duty  to  protect  foreign  works  should  interpret 
iW.  duty  in  the  light  of  its  conduct  in  its  own  affairs,  and 
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freely  place  foreign  works  on  the   same  level  as  its  own. 
This  is  the  principle  on  which  Art.  2  is  based. 

The  necessary  examination  of  foreign  law. — In  practice,  there 
is  one  obvious  objection  to  the  rules  laid  down  in  that  Article. 
If  authors  are  to  get  to  know  their  rights  under  the  Conven- 
tion, it  will  be  necessary  for  them  to  undertake  investigatioofi, 
which  may  be  involved  and  difficult,  into  the  domestic  laws  of 
foreign  countries  ;  and  so  the  international  protection  held  out 
to  them  may  be  rendered  useless. 

The  difficulty  however  seems  more  formidable  than  it  really 
is.  It  is  not  necessary  for  the  proper  protection  of  an  author 
that  he  should  have  a  detailed  knowledge  of  his  rights.  In 
the  case  of  his  foreign  rights  under  Art.  2,  the  fact  that  the 
copyright  laws  of  all  the  countries  of  the  Union  are  based  on 
the  same  principles,  and  are  more  or  less  similar  in  detail,  gives 
him  a  fair  notion  of  their  extent ;  and  even  in  the  case  of  his 
domestic  rights  in  his  own  country  it  is  rarely  indeed  that  he 
has  much  more  than  this.  Except  in  cases  of  dispute,  a 
knowledge  of  general  principles  usually  suffices  for  all  practical 
purposes.  And  when  it  becomes  necessary  for  the  author  to 
enforce  his  rights  in  his  own  country,  he  usually  goes  to  an 
expert  and  commissions  him  to  make  the  necessary  investigation. 
A  precisely  similar  course  is  open  to  him  when  he  has  to  en- 
force his  foreign  rights,  though  in  this  case  it  may  be  attended 
with  greater  difficulty  and  expense.  Moreover  the  International 
Office  provides  a  ready  means  of  information  upon  the  copyright 
laws  of  the  various  countries  of  the  Union,  and  is  always 
ready  to  give  advice  in  matters  which  come  reasonably  within 
its  functions. 

The  foreign  author  to  benefit  by  fiitnre  extensions  of  domestio 
protection. — It  will  be  noted  that  the  protection  of  the  alien 
author  is  to  be  kept  on  a  level  with  that  of  the  native,  the 
last  few  words  of  the  clause  of  Art.  2  quoted  above  making 
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it  obligatory  on  States  to  grant  to  foreigners  the  benefit  of  any 
further  advance  in  their  domestic  law. 


The  Author's  Exclusive  Translating  Eight. 

The  rule  of  Art.  2  is  the  general  rule  of  the  Convention. 
As  such  it  determines  what  works  are  to  gain  protection,  what 
rights  are  to  be  embraced  in  the  general  grant  of  copyright, 
what  acts  constitute  infringements,  what  procedure  is  to  be 
adopted  in  sidng,  what  remedies  are  to  be  applied,  and  other 
cognate  questions.  It  is,  however,  only  a  general  rule,  and  on 
some  points  of  particular  international  importance  the  Conven- 
tion has  made  special  dispositions  which  modify  it. 

Thus  Art.  7  (as  amended  by  the  Additional  Act  of  Paris) 
prohibits  the  reproduction  of  serial  stories  in  newspapers  and 
magazines,  and  therefore  even  countries  which  do  not  grant 
copyright  to  such  stories  by  their  domestic  laws  are  bound  to 
protect  them — at  any  rate  when  they  have  first  appeared  on 
foreign  territory — ^under  the  Convention.  There  are  several 
other  provisions  of  this  kind,  most  of  which  find  a  place  in 
subsequent  Chapters.  But  there  are  two,  relating  respectively 
to  translating  right  and  performing  right,  which,  since  they 
affect  the  actual  content  of  the  protection  given  by  the  Con- 
vention, will  be  treated  here. 

Primary  and  Derivative  Bights. — The  primary  rights  in  an 
ordinary  work  are  determined  by  the  general  rule  of  Art.  2. 
But  Translating  right  and  Performing  right  are  derivative 
and  not  primary,  and  receive  special  treatment  under 
Arts.  5  and  9  of  the  Convention.  It  will  be  seen  that  trans- 
lating right  is  strictly  a  part  of  the  copyright  in  the  original 
work.  It  is  an  exclusive  right  of  translating  the  latter, 
vested  in  the  author,  and  enabling  him  to  prevent  all  others 
from  making  translations. 
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For  this,  it  is  not  necessary  for  the  author  to  translate  the 
work  personally ;  but  if  he  does  so,  or  authorises  another  to 
produce  a  translation,  his  exclusive  translating  right,  so  long 
as  it  lasts,  serves  to  protect  the  translation  he  has  thus  made 
or  authorised.  When  this  exclusive  right  has  expired,  any 
person  may  go  back  to  the  original  work  and  translate  it 
at  will.  All  translations  lawfully  made^  will  be  protected  in 
their  text  as  original  works:  that  is  to  say,  their  producer 
can  prevent  other  persons  from  copying  them  though  he 
cannot  prevent  anybody  from  going  back  to  the  original 
work  and  making  a  fresh  translation  on  his  own  account. 
The  distinction  between  the  translating  right  and  the 
right  in  a  translation  lawfully  made  should  be  carefully 
noted. 

Tranilating  Bight  under  Art  6. — ^Article  5  in  its  present 
form  as  amended  by  the  Act  of  Paris  runs  as  follows  : — 

*  Authors  belonging  to  any  country  of  the  Union,*  or 
their  lawful  representatives,  shall  enjoy  in  the  other  countries 
the  exclusive  right  of  making  or  authorising  translations  of 
their  works,  during  the  whole  duration  of  the  right  in  the 
original  work.  Nevertheless,  the  exclusive  right  of  translation 
shall  cease  to  exist  when  the  author  shall  not  have  made  use 
of  it  within  a  period  of  ten  years  from  the  time  of  the  first 
publication  of  the  original  work,  by  publishing  or  causing  to 
be  published,  in  one  of  the  coimtries  of  the  Union,  a  translation 
in  the  language  for  which  protection  is  claimed. 

*For  works  published  by  instalments,  the   period  of    ten 

*  There  are  three  cases  in  which  a  translation  may  be  lawfully  made,  (i)  where 
the  author  of  a  work,  in  which  both  copyright  and  translating  right  still  subsifit, 
has  given  his  consent  or  authorisation ;  (ii)  where  the  translating  right,  though 
not  the  copyright,  in  the  work  has  lapsed ;  (iii)  where  the  work  has  faUen  into 
the  public  domain. 

'  See  Sec.  2  of  this  Chapter  for  a  discussion  of  whether  this  extends  to  preTont 
non-Unionist  authors  from  getting  translating  right  for  works  published  within 
the  Union. 


See.  i]  NATURE  OF  THE  PROTECTION.  297 

years  does  not  begin  to  run  until  the  publication  of  the  last 
instalment  of  the  original  work. 

'For  works  composed  of  several  volumes  published  at 
intervals,  as  well  as  for  reports  or  papers  published  by  literary 
or  learned  societies  or  by  individuals,  each  volume,  report,  or 
paper,  is,  with  regard  to  the  period  of  ten  years,  considered 
as  a  separate  work. 

*In  the  cases  provided  for  by  the  present  Article,  the  31st 
December  of  the  year  in  which  the  work  was  published  is 
considered  to  be  the  date  of  publication  for  the  purpose  of 
calculating  the  period  of  protection.' 

The  Convention  thus  expressly  binds  members  of  the  Union 
to  recognise  an  exclusive  right  of  translation  as  part  of  the 
copyright  in  every  work  which  claims  their  protection  under 
Art.  2,  whether  or  not  they  do  the  same  in  respect  of  works 
protected  only  by  their  domestic  law. 

The  Author's  Bestrictiye  Translating  Term. — The  effect  of 
Art.  5  is  to  secure  to  authors  a  period  of  ten  clear  years  from 
the  publication  of  their  original  work,  during  which  they  are 
protected  against  all  imauthorised  translations  appearing  any- 
where in  the  Union,  in  whatever  language.  If  during  this 
ten  years'  period — conunonly  called  dilai  J! usage — ^the  author 
does  not  himself  publish  a  translation  of  his  work,  his  exclusive 
translating  right  lapses  altogether,  and  anyone  is  at  liberty  to 
translate  his  work  into  any  language ;  if,  however,  he  does 
exercise  his  translating  right,  he  will  get  protection,  during 
the  whole  of  the  remaining  period  of  copyright  in  the  original 
work,  against  all  other  translations  in  ike  same  language  as 
that  which  he  himself  has  published.  He  will  get  no  protec- 
tion against  translations  in  other  languages  after  the  expiration 
of  the  ten  years  d4lai  d! usage. 

Thus,  if  the  author  of  a  work  published  in  England 
translates   it  into   French  or   German,  at   the   end   of  five 
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years  from  publication  his  rights  are  as  follows  : — (1)  A 
right  for  a  further  five  years  (the  balance  of  the  d^lai 
d^usage)  to  prevent  the  publication  of  any  translation  of 
his  work  in  any  language ;  (2)  a  right  extending  beyond 
this  and  running  with  the  copyright  in  the  original  work, 
to  prevent  the  publication  of  any  translation  of  his  work 
in  French  or  German ;  and  (3),  besides  this,  a  further  right 
for  five  years  more  in  the  text  of  his  translations,*  which, 
however,  does  not  concern  us  here.  Before  the  Act  of  Paris, 
right  No.  2  did  not  exist — the  author  had  only  an  exclusive 
period  of  ten  years,  during  which  he  was  protected  against  all 
translations,  and  a  right  in  the  text  of  such  translations  as  he 
himself  chose  to  make.  The  inability  of  Norway  and  Sweden 
to  give  more  than  this  prevented  them  from  accepting  the  Act 
of  Paris.* 

It  will  be  seen  that  the  ddai  d^usage  introduced  by  the  Act 
of  Paris  can  be  regarded  in  either  of  two  ways,  Le.  as  an  absolute 
period  of  protection  given  to  the  author  so  as  to  enable  him 
to  make  his  own  translations,  thereby  entitling  himself  to  a 
further  term,  or  as  a  period  of  protection  to  which  the  full 
term  of  translating  right  may  become  contracted,  if  certain 
conditions  are  not  fulfilled. 

International  importance  of  translating  right — To  ensure  a 
general  international  protection  of  translating  right  and  to  fix 
a  minimum  term  for  its  duration  was  a  matter  of  especial 
importance.  The  domestic  translating  right  accorded  by 
any  country  to  its  own  works  is  not  of  very  great  value, 
for  it  can  only  avail  against  other  translations  appearing  in 
the  territory  of  the  protecting  State,  and  translations  in  a 
foreign  language  are  in  no  country  likely  to  gain  a  laige 
sale.  It  is  usually  not  worth  while  for  an  author  to  issue 
translations  of  a  work  first  published  in  the  native  tongue  in 
1  See  Chap,  iv.,  sec.  3.  '  See  Chap,  i.,  sec.  1. 
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the  same  country  as  that  in  which  he  published  the  original. 
On  the  other  hand,  the  protection  by  a  country  of  translating 
right  in  works  appearing  in  another  is  of  the  greatest  value, 
since  such  works  need  translation  in  order  to  appeal  to  the 
foreign  public.  An  international  copyright  which  did  not 
include  the  right  to  prohibit  translation  for  a  greater  or  less 
term  would  be  illusory. 

Performing  Right  in  Dramatic  and  Musical 
Works. 

International  importance  of  performing  right. — The  protec- 
tion of  plays  and  music  from  unauthorised  performance  is 
even  more  valuable  than  the  protection  of  books  from  un- 
authorised translations.  Works  belonging  to  the  former  class 
appeal  to  a  very  wide  public,  and  in  the  case  of  music,  which 
is  printed  in  an  international  notation,  there  is  no  need  of  any 
adaptation  whatever  in  order  that  it  may  suit  the  requirements 
of  a  foreign  public. 

Article  9.  The  rules  of  the  Convention  as  to  performing 
right  are  contained  in  Article  9.  That  Article  runs  as 
foUows :  '  The  stipulations  of  Art.  2  apply  to  the  public 
performance  of  dramatic  or  dramatico-musical  works,  whether 
such  works  be  published  or  not.  Authors  of  dramatic  or 
dramatico-musical  works,  or  their  lawful  representatives,  are, 
during  the  existence  of  their  exclusive  right  of  translation,  in 
like  manner  protected  against  the  unauthorised  public  repre- 
sentation of  translations  of  their  works.  The  stipulations 
of  Art.  2  apply  equally  to  the  public  performance  of  un- 
published musical  works,  and  of  published  works  as  to  which 
the  author  has  expressly  declared  upon  the  title-page  or  at 
the  commencement  of  the  work  that  he  forbids  their  public 
performance.' 
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The  benefit  of  Art  2  extended  to  Performing  Bight — Art.  9 
is  not  designed  to  include  plays  and  music  among  the  works 
protected  by  Art.  2, — ^they  are  specially  mentioned  in  the  list 
of  subjects  given  by  Art.  4, — but  to  extend  the  copyright 
already  given  by  Art.  2  to  include  performing  right  in  plays 
and  music.  If  a  country  does  not  grant  any  performing  right 
to  its  own  dramatic  and  musical  works,^  Art.  9  does  not  bind 
it  to  concede  such  a  right  to  the  musical  and  dramatic  works 
of  other  countries ;  if  it  does,  it  must  put  musical  and  dramatic 
works  belonging  to  subjects  of  other  States  of  the  Union  on 
the  same  level  as  native  works.*  For  performing  right  the 
Convention  prescribes  no  minimum  period  of  protection. 

Notice  of  Beservation  of  Hosieal  Performing  Bight  in  England 
— Like  the  Convention,  English  law  demands  notice  of  reserva- 
tion as  a  condition  precedent  to  the  retention  of  performing  right 
in  published  pieces  of  music.  This  rule  is  designed  to  serve 
as  a  safeguard  against  the  extortionate  demands  of  such 
owners  of  musical  copyright  as  the  late  Mr.  F.  J.  Wall. 

In  England,  before  the  rule  requiring  express  reservation 
came  into  force,  it  was  by  no  means  unusual  for  private  persons 
to  purchase  music  and  to  perform  it  publicly  in  connection  with 
amatem*  theatricals,  concerts,  etc.,  little  thinking  that  by  so 
doing  they  were  bringing  themselves  within  reach  of  the  law. 
Mr.  Wall  bought  up  a  large  number  of  the  performing  rights 
that  were  available  and  obtained  large  sums  by  way  of  com- 
pensation from  the  persons  who  had  thus  unknowingly  invaded 
his  acquired  rights.  The  result  was  a  scandal  which  led  to 
the  passing  of  the  Musical  Copyright  Act,  1882,  commonly 
known   as   the   *Wall  Act,'  as  a  result  of  which  notice  of 


*  As  is  the  case  with  Japan,  Luxemburg,  Norway,  and  Tunis. 

'  Except  that  it  may  require  the  fulfilment  of  the  conditions  and  formalitiee 
of  the  country  of  origin  (alone),  and  may  limit  its  period  of  performing  right 
by  that  given  by  the  country  of  origin. 
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reseryation  is  now  required.  The  practical  advantages  of 
the  rule  in  question  would  seem  to  be  considerable. 

The  Policy  of  Beqniring  Notice. — Nevertheless  opinion  on 
the  Continent  has  of  late  come  to  regard  the  requirement  of 
express  notice  for  the  reservation  of  performing  right  in 
works  of  music  as  unfair  to  the  composer.  It  is  argued  that 
performing  right  is  a  normal  part  of  the  copyright  in  a  piece 
of  music,  and  that  it  is  unreasonable  to  require  the  owner  of  a 
right  to  proclaim  his  ownership  in  order  to  secure  himself 
protection.  It  is  for  the  person  who  wishes  to  reproduce  the 
music  to  ascertain  whether  he  can  legitimately  do  so,  not  for 
the  author  to  make  a  declaration  on  the  subject  for  the  assist* 
ance  of  would-be  infringers. 

On  the  other  hand,  it  is  true  that  the  purchaser  of  a  piece 
of  music  generally  has  in  view  not  its  mere  perusal,  as  in  the 
case  of  a  book,  but  its  actual  performance.  He  intends  to 
buy  the  right  to  play  it,  at  any  rate  in  private,  and  it  is  not 
to  be  expected  that,  in  the  absence  of  express  prohibition,  he 
shall  draw  a  clear  line  of  distinction  between  the  right  to 
play  in  private,  which  is  normally  his  as  a  result  of  his 
purchase,  and  the  right  to  play  in  public,  which  his  purchase 
does  not  extend  to  secure  him. 

Already  much  of  the  best  music  is  in  the  public  domain, 
and  day  by  day  more  falls  in.  As  time  goes  on,  the  difficulty 
of  distinguishing  between  pieces  which  anybody  may  perform 
and  pieces  in  which  the  composer  still  retains  his  exclusive 
performing  right  becomes  greater  and  greater.  The  law  does 
not  require  any  statement  to  be  placed  upon  pieces  in  which 
the  performing  right  has  lapsed  or  has  been  abandoned  by  the 
author ;  and  so  the  requirement  of  express  notice  of  reserva- 
tion for  pieces  in  which  that  right  still  subsists  confers  an 
inestimable  benefit  upon  the  general  public,  in  that  it 
enables  any  purchaser  to  see  at  a  glance  exactly  what  are 
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his  rights  in  a  musical  work  he  has  bought  or  is  about 
to  buy. 

In  this  view,  performing  right  is  not  a  primary  incident  of 
the  copyright  in  a  piece  of  music,  but  a  special  right,  which 
the  author  may  keep  if  he  chooses,  but  which,  in  the  absence  of 
express  notijQcation,  the  public  will  assume  not  to  be  withheld 
on  the  sale  of  sheet  music.  A  notice  of  reservation,  which 
involves  little  trouble  or  expense  to  the  author,  and  which 
may  save  the  purchasing  public  from  unknowingly  com- 
mitting an  infringement,  may  therefore  fairly  be  required  to 
be  placed  in  a  conspicuous  place  on  every  sheet  of  music 
sold  in  which  it  is  desired  that  performing  right  shall  be 
retained.^ 

These  arguments  for  and  against  the  abolition  of  the 
Convention  rule  will  probably  be  discussed  at  length  at  the 
next  conference  of  the  Union,  to  be  held  at  Berlin  in  1906 
at  latest.^  The  matter  is  almost  certain  to  be  mooted  by 
Germany,  which  in  1901  issued  a  new  copyright  law, 
requiring  no  mention  of  reservation  and  making  other  roles 
for  the  regulation  of  performing  right.' 

Leotaring  Bight — ^Another  question  which  will  doubtless 
be  dealt  with  by  the  Conference  of  Berlin  is  that  of  lectur- 
ing right.  A  lecture  is  not  essentially  a  dramatic  work, 
though  sometimes  the  line  of  distinction  may  be  hard  to 
draw ;  it  is  clearly  neither  a  dramatico-musical  nor  musical 
work.     Hence  it  does  not  come  within  the  scope  of  Art  9, 

^It  wiU  be  noted  that  the  argument  does  not  apply  equally  to  dzamatic 
and  musico-dramatic  works,  which  are  often  bought  for  mere  pernaal. 
For  these,  moreover,  the  public  performance  which  usually  precedes  issue  in 
printed  form  is  a  warning  to  the  public  that  the  acting  right  belongs  to  the 
author. 

3  The  whole  subject  of  performing  right  will  probably  then  be  discussed ;  this 
may  include  the  extent  to  which  private  performances,  performances  to  limited 
audiences,  perfonnances  for  charities,  etc.,  are  to  be  allowed. 

*  See  Sees.  11,  27,  and  28  of  the  Act  in  question. 
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though,  if  it  has  been  reduced  to  literary  form,  it  gains 
copyriffht  under  Art.  2  either  as  a  published  or  unpublished 
literary  work,  according  as  it  has  or  has  not  been  issued  to 
the  public  in  printed  form.^ 

Whether  the  general  rule  of  Art.  2  extends  without  further 
provision  to  give  such  a  work  lecturing  right  in  countries  which 
accord  that  right  to  the  lectures  of  their  own  subjects  is  not  at 
first  sight  clear,  but  in  view  of  the  fact  that  it  has  been  found 
necessary  to  introduce  a  special  article  in  order  to  secure  per- 
forming right  for  musical  and  dramatic  works,  it  would  seem 
that  the  *  rights '  referred  to  in  Art,  2  cannot  logically  be  held 
to  mclude  lecturing  right. 


The  Treatment  of  Infringements  affects  the 
Content  of  Copyright. 

Since  the  copyright  in  a  work  is,  from  one  point  of  view  at 
least,  merely  the  right  to  prevent  all  forms  of  reproduction 
that  are  forbidden,  its  content  necessarily  varies  with  the 
provisions  of  the  law  as  to  what  constitutes  infringement. 
The  Convention,  while  leaving  the  rule  of  Art.  2  in  general 
operation,  lays  down  special  rules  as  to  how  far  certain  classes 
of  works,  which  are  on  the  border  line  between  the  infringing 
and  the  lawful,  e^g.  educational  treatises  containing  extracts 
from  copyright  works,  are  to  be  allowed.  These  rules  how- 
ever look  directly  to  the  derivative  work — deciding  whether 
it  is  or  is  not  lawful — and  only  by  way  of  consequence 
to  the  original — deciding  whether  its  copyright  does  or  does 

^  Great  Britain,  though  it  regards  the  lecture  as  published  from  the  time  of 
first  ddirery  in  public,  dates  its  protection  under  the  Literary  Copyright  Act 
from  the  time  of  first  publication  in  printed  form. 
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not  extend  to  prevent  the  particular  form  of  reproduction.^ 
They  are  therefore  appropriately  treated  in  Chapter  V.  on 
*  Infringements,  Remedies,  and  Procedure.'  It  only  needs 
to  be  pointed  out  here  that  that  Chapter,  so  far  as  it  deals 
with  infringements,  is  a  necessary  complement  to  this. 

'  A  mere  difference  in  mode  of  treatment  leads  to  a  difference  in  legal  theory, 
and  may  lead  to  a  difference  in  the  substance  of  the  law.  Thus  a  prohibition  of 
works  of  a  given  class  would  be  construed  strictly,  while  a  statement  that 
cop3rright  included  the  right  to  prevent  works  of  a  g^ven  class  would  be 
construed  liberally. 
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SECTION  n. 
INVESTITIVE  FACTS'  OF  PROTECTION. 

The  general  conditionB  of  protection— The  country  of  origin— Simul- 
taneoos  publication — Posthumous  works— -The  investitive  facts  of  protection 
—Work  enjoying  domestic  copyright  in  several  countries— Simultaneous 
publication  within  and  outside  the  Union— Constructive  simultaneity— 
The  conditions  and  formalities  of  the  country  of  origin — Ambiguity  of 
1886  text — Can  other  conditions  and  formalities  be  required? — What 
amounts  to  publication — ^The  International  definition— The  English  rule 
as  to  publication — ^Need  for  unanimous  agreement— The  Convention  rule 
for  unpublished  works- Territoriality  as  applied  to  unpublished  works — 
V(iD  Bar's  theory  of  potential  publication— Practical  reasons  against  this. 


The  General  Conditions  of  Protection. 

In  a  description  of  the  protection  given  by  the  Convention, 
its  conditions  and  duration  are  as  important  as  its  actual 
nature.  The  rules  which  determine  the  coming  into  existence 
and  the  expiration  of  protection  affect  its  character  as  much 
as  those  which  determine  its  content.  The  Articles  of  the 
Convention  which  treat  of  the  investitive  facts  of  protection 
are  Arts.  2  and  3,  and  the  principles  they  lay  down  are 
very  simple.  An  unpublished  work  has  a  right  to  pro- 
tection if  its  author  belongs  to  a  Union  coimtry  (Art.  2, 
^  1)  ;  a  published  work  if  the  first  publication  took  place 
in  a  Union  country,  whether  the  author  belong  to  a  Union 

^  The  expression  '  investitive  facts '  is  borrowed  from  Bentham,  who  uses  it  to 
denote  '  those  facts  on  which,  by  the  dispositions  of  the  law,  rights  arise  or  come 
into  being,'  while  he  employs  the  ooimterpart,  '  divestitive  facts,'  to  denote  *  the 
facta  upon  which  rights  tenninate  or  are  eztingaished.' — ^Austin,  Jitriapnidenee^ 
Tol.  ii.,  p.  8S2. 

X 
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country  or  not  (Art.  2,  §  1,  and  Art.  3).*  Probably  all 
works  published  in  Union  countries  can  claim  translating 
right  under  Art.  5,  though  that  Article  appears  to  apply 
only  to  ^authors  belonging  to  any  country  of  the  Union': 
for  Art.  3  gives  non-Unionist  authors  of  such  works  the 
(whole)  protection  of  the  Convention  and  not  merely  that 
of  Art.  2.  In  no  case  can  the  right  to  protection  become 
effective — in  no  case  does  copyright  under  the  Berne  Conven- 
tion vest — ^until  the  conditions  and  formalities  of  the  country 
of  origin  have  been  fulfilled  (Art.  2,  §  2)  ;  and,  from  the 
Interpretative  Declaration,  it  is  clear  that  these  are  the  only 
conditions  and  formalities  which  can  be  required. 

The  Country  of  Origin. — Published  works  are,  according  to 
the  general  system  of  the  Convention,  identified  with  the 
country  in  which  they  make  their  first  appearance.  For  them 
the  country  of  origin  is  determined  by  Art.  2,  §  3,  to  be  the 
coimtry  of  first  publication.  In  the  case  of  unpublished  works, 
the  territorial  principle  will  not  hold,  and  for  these,  therefore, 
it  is  necessary  to  fall  back  upon  the  test  of  nationality.  By 
Art.  2,  §  4,  the  country  of  origin  of  an  unpublished  work  is 
the  country  to  which  its  author  belongs. 

Simoltaneoiu  Publication. — When  a  work  is  published  simul- 
taneously in  two  or  more  countries  of  the  Union,  the  Convention 
adopts  an  artificial  criterion  for  determining  the  country  of 
origin,  which  is  defined  as  the  coimtry  that  grants  by  its 
domestic  law  the  shortest  term  of  copyright  (Art.  2,  §  3).* 

^  Art.  2  protocts  only  such  of  the  published  works  of  Unionist  authors  as  have 
first  appeared  in  Union  countries.  Art.  3  protects  such  works  of  non-  UniwiM 
authors  as  have  first  appeared  in  Union  countries. 

'  The  reason  of  this  is  doubtless  connected  with  the  rule  which  Umits  the 
duration  of  Ck)nvention  copyright  in  each  countr}'  to  the  term  of  protection 
accorded  in  the  country  of  origin.  Any  one  of  the  countries  in  which  the  simal* 
taneous  publication  takes  place  may  be  considered  the  country  of  origin,  and  the 
one  which  a  State  wishing  to  perform  no  more  than  its  bare  duty  under  the 
Convention  would  naturally  choose,  in  the  absence  of  express  provision,  would  be 
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Fosihiuiioiu  works  are  protected  by  Art.  2,  §  5.^  This 
clause  was  added  by  the  amending  Act  of  Paris ;  it  only 
serves  to  make  clear  what  was  under  the  old  Convention  a 
matter  of  fair  inference. 

The  iiiTestitive  £Act8  of  protection. — The  following  table  gives 
a  clear  idea  of  the  *  investitive  facts  of  protection  '  : — 


/ 


Substantial 


For  Unpublished  Works :  Author  must 
belong  to  a  country  of  the  Union. 

For  Published  Works :  First  publica- 
tion in  a  country  of  the  Union. 


InnftitiTe 
PMtaof     ( 

Protietioii. 


Formal 


Fulfilment  of 
conditions  and 
formalities  of 
the  country  of 
origin,  which  is 


For  Uitpublished  Works  : 
Country  to  which  Author 
belongs. 

For  Published  Works: 
Country  of  first  publica- 
tion, or,  where  publication 
simultaneous,  country 
which  grants  shortest 
\    domestic  period. 


Work  eigoying  domestic  Copyright  in  several  oonntries. — From 
the  point  of  view  of  the  rule  laid  down  for  the  determination 
of  the  comitry  of  origin,  it  is  interesting  to  consider  the  posi- 
tion of  a  work  receiving  domestic  protection  from  two  or  more 
countries  at  the  same  time.  The  case  may  be  taken  of  a 
work  published  in  Spain — ^which  country  protects  all  works 
first  appearing  in  its  territory — ^by  an  author  domiciled  in 
Switzerland,  which   protects  all  works  of  persons  domiciled 

the  one  granting  the  shortest  term  of  protection.  The  Convention  makes  a 
specific  disposition  on  the  matter,  in  order  to  prevent  misunderstanding.  Accord- 
ing to  the  theory  upon  which  the  rules  of  Art.  2  are  based,  it  would  be  an  anomaly 
for  any  country  to  be  obliged  to  continue  its  protection  of  a  foreign  work,  after  the 
moment  at  which  it  is  able  to  point  to  any  country  of  origin  and  say  that  there 
tbe  copyright  has  expired. 
^ '  Posthomoiis  works  are  included  among  the  works  protected.' 
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within  it.^  Both  countries  accord  to  the  work  the  protection  of 
their  domestic  law ;  the  question  is  whether  either  is  bound  to 
grant  it  the  protection  provided  for  by  the  Convention,  whidi 
in  some  respects  exceeds  that  of  the  domestic  law.  The  Swiss 
domestic  term  of  translating  right,  though  equal  to  that  given 
in  the  original  work,  is  subject  to  a  restrictive  period  {d^lai 
(fusoffe)  of  five  years,  during  which  the  author  must  make  use 
of  his  translating  right  if  it  is  not  to  lapse,  and  this  period 
is  shorter  than  the  similar  one  given  by  the  Convention.  The 
author  will  thus  gain  by  securing  Convention  protection  instead 
of — or  as  well  as — domestic  protection  from  Switzerland. 

It  is  of  course  open  to  any  country  to  withhold  the  full  rights 
of  the  Convention  from  purely  domestic  works  ;  but  no  country 
is  entitled  to  abate  the  due  measure  of  its  international  obliga- 
tions merely  by  calling  a  work  domestic,  when  under  an  inter- 
national agreement  it  is  entitled  to  protection  as  a  foreign 
work.  In  the  case  in  point,  Switzerland  would  be  confronted 
by  the  contention  that  the  work  was  not  properly  Swiss,  but 
Spanish ;  and  as  the  rule  of  the  Convention,  that  the  country 
of  first  publication  shall  be  considered  the  country  of  origin, 
seems  to  attach  the  work  to  Spain,  it  is  probable  that 
Switzerland  would  be  bound  to  accept  this  view. 

The  principle  may  therefore  be  laid  down  that  when  a  work 
is  entitled  to  international  protection  under  the  Convention,  no 
grant  of  domestic  protection  to  it  by  any  coimtry  can  derogate 
from  its  international  rights. 

Simultaneous  Publication  within  and  outside 
THE  Union. 

A  nice  point  arises  with  regard  to  works  which  are  simul- 
taneously published  in  a  Union  and  a  non-Union  country.    It 

»  See  Part  II.,  Chap,  ir.,  sec.  2. 
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is  not  immediately  clear  whether  such  works  can  be  brought 
within  the  words  of  Art.  2,  *  published^r  tkejirst  time  within 
one  of  those  coimtries '  [of  the  Union],  for,  while  the  author 
can  always  point  to  the  Union  country  and  say  that  first 
pubhcation  took  place  there,  the  country  from  which  he 
claims  protection  can  with  equal  force  point  to  the  non-Union 
country  and  say  that  the  work  first  appeared  outside  the 
Union. 

The  Convention  itseK  does  not  directly  assist  to  settle  the 
question.  It  certainly  says  that,  when  publication  takes  place 
simultaneously  in  several  countries  oftheUnwn^the  one  granting 
the  shortest  term  of  domestic  protection  shall  be  considered  as 
country  of  origin,  but  this  rule  applies  only  in  cases  where  the 
countries  of  simultaneous  publication  aU  belong  to  the  Union. 
Its  object  is  merely  to  define  the  position  of  works  simul- 
taneously published,  in  respect  of  the  requirement  of  the 
conditions  and  formalities  of  the  country  of  origin  and  the 
limitation  to  the  term  conceded  by  that  country ;  it  does  not 
affect  to  determine  the  circumstances  under  which  such  works 
will  gain  the  protection  of  the  Convention. 

On  general  principles,  it  would  seem  that  the  wish  of  the 
Union  to  secure  literary  works  fresh  from  the  hand  of  their 
authors  is  satisfied  by  simultaneous  publication  within  its 
territory  and  outside  it.  It  cannot  well  complain  if  non- 
union countries  enjoy  a  like  advantage  in  respect  of  the 
same  works.  It  is  not  for  the  International  Copyright 
Union  to  adopt  a  *  dog-in-the-manger '  {)olicy.  A  work  which 
has  a  Union  country  to  stand  sponsor  for  it  to  the  Union 
should  not  be  denied  protection,  on  the  ground  that  another 
and  ineligible  sponsor  can  also  be  put  forward. 

Though  this  seems  the  true  solution,  the  words  of  the  Con- 
vention leave  the  question  open;  and  so  each  country  must 
decide  the  matter  for  itself.     It  is,  however,  very  improbable 
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that  any  country  will  feel  itself  entitled  to  withhold  protection 
from  a  work  protected  by  the  ordinary  domestic  law  of  the 
Union  country  of  origin.^ 

Constniotive  Simultaneity. — The  question  becomes  more 
complicated  when,  as  under  the  English  Copyright  Bill,  a 
Union  country  declares  that  it  will  regard  works  first 
published  elsewhere  as  simultaneously  published,  if  they  are 
published  on  its  own  territory  within  a  certain  term  from 
the  date  of  first  publication.*  It  would  seem,  however, 
that  even  if  a  country  of  the  Union  in  which  a  wort  is 
actually  published  simultaneously  vnth  its  publication  in  a 
non-Union  country  can  claim  Convention  protection  for  it, 
no  country  can  force  other  countries  to  recognise  a  mere 
'constructive  simultaneity'  which  is  the  artificial  creation 
of  its  own  domestic  law.  A  recognition  on  the  part  of  other 
countries  of  any  such  constructive  simultaneity  must  be  a  pure 
matter  of  grace.  The  question  is  one  of  some  importance  for 
Great  Britain,  since  there  is  good  ground  for  expecting  that, 
when  its  new  Copyright  Bill  becomes  law,  many  authors  will 
take  advantage  of  its  disposition  on  simultaneous  publication, 
in  order  to  secure  domestic  protection  in  both  England  and  the 
United  States  of  America,  with  greater  economy  and  con- 
venience than  is  possible  under  the  existing  system. 

»  In  the  case  of  Osgood  Jfcliraine  mid  Co.  r,  Fehw^feld  (1897)  the  Imperial 
Court  of  Grcrmany  recognised  the  claim  to  Convention  protection  of  a  work 
simultaneoufily  published  in  England  and  the  United  States  of  America. — See 
Le  Droit  d'Auteur,  1898,  p.  45. 

«  Sec.  49  of  the  House  of  Lords  Copyright  Bill,  1900,  reads:  *  For  the  pur- 
poses of  this  Act,  publication  or  performance  out  of  the  United  Kingdom  within 
fourteen  days  after  publication  or  porfoimanoe  within  the  United  Kingdom  shall 
be  deemed  to  be  simultaneous,  and  rt^  reraaj* 


Bee.ii.]  INVESTITIVE  FACTS  OF  PROTECTION. 


The  Conditions  and  Formalities  of  the  Country 
OF  Origin. 

Ambiguity  of  1886  text — In  the  original  text  of  the  Berne 
Convention  (1886),  the  first  paragraph  of  Art.  2  suggested 
that  the  publication  within  the  Union  territory  of  a  work  of 
a  Unionist  author,  previously  published  outside  the  Union, 
would  be  enough  to  secure  it  the  protection  of  that  Article.^ 
It  cannot  be  supposed  that  this  was  the  intention  of  the 
Convention.*  The  Additional  Act  of  Paris  has  made  the 
position  clear  by  altering  the  wording  of  Art.  2'  so  as  to 
makejirst  publication  within  the  Union  an  express  condition 
of  protection  for  published  works. 

Can  other  conditions  and  formalities  be  required? — The 
original  wording  of  the  Convention  left  open  another  matter 
of  considerable  importance.  Art.  2,  §  2,  in  exacting  the  ac- 
complishment of  the  domestic  conditions  and  formalities  of 
the  country  of  origin,  did  not  say  that  no  other  conditions 
and  formalities  were  to  be  imposed.  Without  breach  of  the 
letter  of  the  law,  therefore,  a  country  granting  protection  was 
at  liberty   to  require  foreign  works  to  perform  registration, 

^  The  1886  text  reads :  *  Authors  belonging  to  any  cotmtiy  of  the  Union, 
or  their  lawful  representatives,  shall  enjoy  in  the  other  countries  for  their 
works,  whether  published  in  one  of  those  countries  or  unpublished,  the  rights 
which  the  respective  laws  do  now  or  may  hereafter  grant  to  natives,'  in  which, 
it  will  be  observed,  the  phrase  *Jir9t  published '  does  not  appear. 

'  It  is  of  course  open  to  Union  countries  to  grant  any  protection  in  excess  of 
that  of  the  Convention,  which  is  only  a  minimum.  When  a  work  published  in 
Rcramania  was  reproduced  in  Germany,  and  thence  exported  to  Belgium, 
where  all  foreign  works  are  protected  by  the  domestic  law,  that  cotmtry  pro- 
tected the  Roumanian  author  against  the  Belgian  publisher. 

'  This  now  reads:  'Authors  belonging  to  any  country  of  the  Union, 
or  their  lawful  representatives,  shall  enjoy  in  the  other  countries  for  their  works, 
whether  unpublished  or  published  for  the  first  time  in  one  of  those  countries,  the 
rights  which  the  respective  laws  do  now  or  may  hereafter  grant  to  natives.' 
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deposit  of  copies,  etc.,  according  to  its  own  domestic  ndes.^ 
The  intention  almost  certainly  was  that,  once  the  demands 
of  the  country  of  origin  were  satisfied,  every  work  should 
at  once  gain  copyright  throughout  the  Union.  This,  however, 
was  not  made  clear. 

Great  Britain,  at  any  rate,  considered  the  question  an  open 
one;  and,  though  Hanfstciengl  v.  American  Tobacco  Co.^ 
affirming  Hanfsta^ngl  v.  Holhway^  has  for  the  time  decided 
it  in  accordance  with  the  almost  certain  intention  of  the 
Convention,  these  cases,  turning  mainly  on  the  interpretation 
of  the  English  domestic  law,  give  little  insight  into  the 
English  view  of  the  eflTect  of  the  Convention.  By  its  treaty 
of  1893  with  Austria-Hungary,  however.  Great  Britain  is 
pledged  to  exact  no  further  conditions  and  formalities  for 
the  protection  of  Austrian  and  Hungarian  works  than  those 
of  the  country  of  origin.* 

The  Interpretative  Declaration  of  Paris  has  at  length 
settled  the  matter  by  declaring  that  *with  reference  to  the 
terms  of  Art.  2,  §  2,  of  the  Convention,  the  protection  assured 
by  the  aforesaid  Acts  \i.e.  the  Convention  and  the  Additional 
Act]  depends  solely  upon  the  accomplishment,  in  the  country 
of  origin  of  the  work,  of  the  conditions,  and  formalities  which 

^  Art.  2,  }  2  rmiB :  *  The  enjoyment  of  these  rights  is  sabjected  to  the 
accomplishment  of  the  conditions  and  fonnalities  prescribed  by  the  law  of  the 
country  of  origin  of  the  work ;  it  cannot  exceed,  in  the  other  countries,  the 
duration  of  the  protection  granted  in  the  said  country  of  origin.' 

s  Smtfitamglv.  Ameriean  Tobaeoo  Co,  (1895),  1  Q.B.  847. 

3  Hanfgtaenglv,  Hollowly  (1893),  2  Q.B.  1. 

^  Art.  5  of  this  treaty  runs  :  '  In  the  British  Empire  and  in  the  Kingdoms 
and  States  represented  in  the  Austrian  Ueichsrath,  the  enjoyment  of  the  rights 
secured  by  the  present  Convention  is  subject  only  to  the  accomplishment  of  die 
conditions  and  fonnalities  prescribed  by  the  law  of  that  State  in  which  the 
work  is  first  published;  and  no  further  formalities  or  conditions  shall  be 
required  in  the  other  country.  ...  In  the  dominions  of  the  Hungarian  Crown, 
the  enjoyment  of  these  rights  is  subject,  howeyer,  to  the  accomplishment  of  the 
conditions  and  formalities  prescribed  by  the  Laws  and  Begulations  both  of  Great 
Britain  and  of  Hungary.' 
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are  prescribed  by  the  law  of  that  country/  This  rule  now 
obtains  throughout  the  Union,  for,  though  Great  Britain  has 
not  accepted  the  Declaration,  it  does  not  object  to  the  pro- 
nsion  in  question — ^with  which  its  domestic  law,  as  settled  in 
Hajifsiaenffl  r.  American  Tobacco  Company j^  is  quite  in  accord,* 

What  amounts  to  Publication. 

The  Xnteniational  Deftution. — Clause  2  of  the  Interpretative 
Declaration  defines  the  requirements  of  the  Convention  with 
respect  to  publication.  According  to  it  *  by  works  published  is 
to  be  understood  works  issued  to  the  public  (Jdit^es)  in  one 
of  the  countries  of  the  Union.  Consequently  the  representa- 
tion of  a  dramatic  or  dramatico-musical  work,  the  execution 
of  a  musical  work,  and  the  exhibition  of  a  work  of  art  do  not 
constitute  publication  in  the  sense  of  the  aforesaid  Acts.' ' 

1  EmfiUmtglv.  American  Ibbaeeo  Co,  (1895),  1  Q.B.  347. 

^  The  reason  why  Great  Britaiii  refused  to  accept  this  particular  interpreta- 
tion ig  stated  on  p«  111  of  the  Aetea  de  la  Conference  de  Paris  to  be  connected  with 
coknial  affiurs.  Canada  has  long  been  endeavouring,  though  so  far  without 
BQccesB,  to  subject  all  protected  non-Ganadian  works — British,  Colonial,  or 
foreign— to  certain  very  stringent  conditions,  inyolving,  amongst  other  things, 
printing  and  publishing  in  Canada  within  a  g^ren  period  after  publication 
elsewhere.—See  Fart  IV.,  Chap,  ii.,  sec.  3.  Great  Britain  holds  that  the  rule 
of  the  Interpretative  Declaration  is  just,  as  is  shown  by  the  fact  that  it  was 
embodied  in  the  treaty  of  1893  with  Austria-Hungary. 

'The  question  whether  a  rule  imposing  the  formalities  of  the  country  of 
origin  as  a  condition  precedent  to  copyright  can  be  held  to  necessitate  the 
performance  of  such  formalities  as  the  registration  and  deposit  of  copies  required 
by  the  English  law  has  already  been  discussed  (in  Part  II.,  Chap,  iv.,  sec.  3). 
It  only  remaina  to  point  out  here  that  the  particular  wording  of  the  Berne  Con- 
vention :  *  The  enjoytnent  of  these  rights  is  subjected  to  the  accomplishment  of 
the  conditions  and  formalities  prescribed  by  the  law  of  the  country  of  origin  of 
the  work ' — ^might  be  considered  to  require  performance,  not  only  of  those  con- 
ditions and  f ormalitieB  which  are  necessary  to  the  vesting  of  the  right,  but  also  of 
those  whidi  are  necessary  to  its  effective  exercise.  This  would  necessitate  regis- 
tration, though  not  deposit,  for  works  first  published  in  England.  Deposit  in 
England  has  nothing  to  do  with  the  vesting  or  the  exercise  of  the  copyright  in 
a  work,  and  is  in  reality  an  independent  obligation  with  separate  penalties, 
connected  with  copyright  only  in  that  it  attaches  to  the  author  of  every  original 
work  and  is  imposed  by  the  Copyright  Act. 
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The  English  Bnle  as  to  Publication. — Under  the  English  law, 
however,  as  laid  down  in  Boucicault  v.  Delqfield  (1863)/ 
affirmed  by  the  Court  of  Appeal  in  Boucicault  o.  Ckatterion 
(1876),^  representation  in  public  constitutes  publication  for 
dramatic  works  :  by  analogy,  it  would  doubtless  be  held  that 
the  public  performance  of  musical  works  constitutes  publication 
for  them,  whUe  Blanchet  v.  Ingram^  and  Blank  v.  Footman 
(1888),^  go  to  set  up  the  rule  that  unconditional  exhibition  to 
the  public  has  a  like  effect  in  the  case  of  artistic  works.  The 
English  interpretation  of  ^  publication '  is  thus  altogether  at 
variance  with  that  embodied  in  the  Interpretative  Declaration 
of  Paris.*^ 

The  acceptance  of  that  Declaration  by  England  would 
therefore  have  brought  its  domestic  law  into  serious  conflict 
with  its  international  duties  ;®  for,  though,  in  form,  to  subscribe 
the  Declaration  would  only  have  been  to  agree  to  certain  rules 
of  interpretation,  in  effect  it  would  have  been  to  promise  to 
enforce  certain  rules  of  substantive  law.  The  acceptance  of 
the  Interpretative  Declaration  would  not  only  have  compelled 
Great  Britian  to  regard  as  unpublished  works  it  has  hitherto 
regarded  as  published  ;  it  would  have  compelled  it  to  treat  as 
unpublished  works  which  its  own  law  only  allows  it  to  treat  as 
published.  All  the  countries  of  the  Union  except  Great 
Britain  have  adopted  the  Interpretative  Declaration. 

1  BoueieauU  r.  Lelafield,  1  Hem.  and  Miller,  597. 

2  BoueieauU  v,  Chatterton,  5  Ch.D.  267. 

3  Blanchet  v.  Ingramy  3  T.L.E.  686. 

*  Blank  v.  Foottnan,  39  Ch.D.  678. 

*  Afl  was  pointed  out  in  the  French  memorial,  presented  to  the  Conference  of 
Paris,  upon  the  interpretation  of  the  word  '  publication,*  the  language  of  Art  9 
of  the  original  Convention  gave  rise  to  a  strong  inference  in  favour  of  the  riew 
of  the  majority.  The.  French  memorial  also  remarks  that  there  were  grave 
practical  difficulties  in  the  way  of  the  application  of  the  English  interpretation. 
— See  Aetes  de  la  Conference  de  Far  is ,  pp.  191  seq. 

'  See  Aetes  de  la  Oonfirenee  de  Farts ^  pp.  161  seq.,  for  a  statement  of  the 
divergent  views  entertained  by  England  and  the  other  members  of  the  Union. 
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Anomalies  eaiued  by  different  interpretationB. — The  state  of 
affairs  set  up  by  the  lack  of  unanimity  presents  some  curious 
anomalies.^  Not  only  does  the  international  protection  granted 
by  England  to  musical,  dramatic,  and  artistic  works,  performed 
or  exhibited  and  not  yet  printed,  differ  largely  in  substance 
from  that  given  by  the  other  countries,  but  the  conditions  on 
which  the  protection  itself  depends  are  different  in  England 
and  other  countries. 

Some  particular  cases  of  this  divergence  will  now  be  con- 
sidered. If  a  Unionist  author  writes  a  play  and  performs  it 
for  the  first  time  in  a  Union  cotmtry,  without  issuing  it  in 
printed  form.  Great  Britain  will  regard  and  treat  it  as  pub- 
lished, while  the  other  States  of  the  Union,  taking  a  different 
view  of  its  character,  will  protect  it  as  an  unpublished  work. 
Thus  it  will  be  secured  against  infringement  throughout  the 
Union,  including  England,  though  the  groimd  of  its  protection 
will  not  everywhere  be  the  same.* 

If,  however,  the  play,  written  by  a  Unionist  author,  is  first 
product  in  a  non-Union  country — say  in  the  United  States 
of  America — ^it  will  not  gain  international  protection  in  Great 
Britain,  since,  according  to  the  English  view,  the  rule  of  Art.  2 
protecting  the  unpublished  works  of  Unionist  authors  does  not 
apply,  for  the  work  is  published — ^while  the  rule  relating  to 
published  works,  which  requires  first  publication  within  the 
Union,  excludes  the  work,  first  published  outside  it.     But  the 

'  Some  of  these  were  brought  before  the  notice  of  the  Conference  of  Parifl  by 
Gennany.— See  Aetea  de  la  Conference  de  Faris,  pp.  189,  190. 

*  This  difference,  however,  itself  complicates  the  rule  as  to  the  application  of  the 
conditunu  and  formalities  and  the  term  of  the  country  of  origin.  Since  every 
Union  coontiy  other  than  Great  Britain  regards  a  work  first  represented  in 
England  as  unpublished,  while  Great  Britain  holds  it  to  be  published,  it  is  not 
clesr  whether  or  not  such  a  country,  in  giving  protection,  is  entitled  to 
eiact  the  accomplishment  of  the  conditions  and  formalities  imposed  by  England, 
the  country  of  origin,  upon  published  plays  and  to  limit  its  grant  of  acting  right 
by  the  term  obtaining  in  England  for  the  acting  right  in  published  plays.  It  is 
very  possible  that  these  questions  must  both  be  answered  in  the  afBrmatiye. 
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other  countries  of  the  Union  will  protect  the  play  under 
Art.  2,  as  the  impublished  work  of  an  author  belonging  to 
the  Union. 

The  position  is  exactly  reversed  when  an  author  belonging 
to  a  country  outside  the  Union  produces  a  play  for  the  first 
time  within  a  Union  country.  In  this  case,  England  will  grant 
protection  to  it,  under  Art.  3,  as  a  work  published  within  the 
Union,  and  the  other  members  will  withhold  protection,  because 
in  their  view  Art.  3  does  not  apply,  and  Art.  2,  which  protects 
the  unpublished  works  of  Unionist  authors  only,  excludes  the 
work.  But  if  the  author  afterwards  issues  his  play  for  the 
first  time  in  printed  form  within  a  Union  country,  Art.  3  wiU 
come  into  general  operation,  and  the  play  will  thenceforward 
gain  protection  throughout  the  whole  of  the  Union,^  including 
England,  where  it  had  previously  enjoyed  protection. 

Heed  for  TTnanimons  Agreement — ^The  numerous  anomalies 
springing  from  such  a  slight  divergence  of  opinion  on  a  matter 
of  principle  well  illustrate  the  need  for  unanimity  concerning 
the  interpretation  of  doubtful  terms.* 

The  definition  of  publication  contained  in  the  recent 
English  House  of  Lords  Copyright  Bill'  raises  a  hope  that 

^  It  will  be  Been  that  the  rules  just  enunciated  exclude  from  international  pro- 
tection American  plays  and  music  produced  for  the  first  time  in  England  and 
not  issued  in  printed  form.  Sir  Henry  Gt.  Bergne,  one  of  the  British  represen- 
tatives at  the  Conference  of  Paris,  holds  that  the  other  countries  of  the  Union 
would  be  bound  under  Art.  3  of  the  Convention  to  protect  such  plays,  in  view  of 
the  fact  that  in  England  they  would  be  regarded^  as  published  works. — See 
Aetea  de  la  Conference  de  Pa)*M,  p.  165,  n.  But  it  is  difficult  to  see  how  Great 
Britain  can  force  its  own  ideas  of  publication  upon  other  members  of  the  Union, 
especially  in  face  of  the  express  statement  of  opinion  embodied  in  the  Inteipre- 
tative  Beclai-ation. 

'  One  of  the  Recommendations  of  the  Convention  of  Paris  was  to  the  effect  that 
at  the  next  Conference  the  vaiious  texts  of  the  Convention  now  in  force  should  be 
made  one. 

^  ^  Publication  means  the  first  offering,  with  the  privity  of  the  owner  of  the 
copyright,  a  book  for  sale  or  distributing  copies  of  it  or  otherwise  making  it 
noc^essible  to  the  public' 
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before  long  Great  Britain  will   see   its  way   to   come  into 
line  with  the  general  opinion  of  the  Continent. 

The  Convention  Rule  fob  Unpublished  Works. 

Territoriality  as  applied  to  Unpublished  Works. — Much  of  the 
diyersity  obtaining  in  the  Union  with  regard  to  the  protection 
of  musical,  dramatic,  and  artistic  works  would  hare  been 
obviated  if  the  Convention  had  freely  extended  its  benefits  to 
unpublished  works,  without  any  condition  that  their  author 
should  belong  to  a  Union  country.  But  it  could  hardly  have 
been  expected  to  take  such  a  course.  It  must  be  borne  in 
mind  that,  although  the  Berne  Convention  is  a  great  advance 
on  prerious  international  treaties  in  the  protection  given  to 
foreign  works,  neyertheless  it  is  essentially  a  contract,  and  as 
such  any  advantages  which  it  brings  to  third  parties  are 
merely  incidental  to  its  main  objects.  From  this  point  of 
view,  the  unpublished  works  of  non-Unionist  authors  can 
hardly  be  regarded  as  haying  a  good  claim  to  protection  under 
such  an  agreement. 

Von  Bar's  Theory  of  Potential  Publioation. — ^As  we  have  seen, 
the  only  soimd  principle  of  protection  is  that  which  looks  to 
the  work  rather  than  to  the  author,  requiring  that  the  former, 
not  the  latter,  shall  be  connected  with  the  coimtry  grant- 
ing protection  or  some  other  State  with  which  reciprocity 
obtains.  At  first  sight,  however,  it  seems  that  this  principle 
cannot  apply  to  unpublished  works — since  they  have  not  yet 
established  a  connection  with  any  country  whatever. 

But  Von  Bar^  points  out  that  the  international  treatment 
of  the  work  should  be  based  upon  the  fact  that  it  is  capable  of 
publication  everywhere — ^that  foreign  countries  should  look  to 
its  potential  connection  with  their  own  territory  rather  than 
to  its  actual  connection  with  an  author  belonging  to  another 

'  Von  Bar,  Principf^a  and  Fraetiee  of  Pi-ivate  Intematiofuil  Law,  p.  754. 
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country, — and  that  therefore  every  State  should  protect  un- 
published manuscripts,  without  regard  to  the  nationality  of 
their  author.  Whether  the  author's  right  in  an  unpublished 
work  is  regarded  as  a  mere  incident  of  his  property  in  his 
manuscript,  or  whether  it  is  looked  upon  as  a  copyright  in  a 
work  hereafter  to  be  published,  it  seems  clear  that,  in  theory, 
Von  Bar's  conclusion  is  just.  It  is  somewhat  anomalous  that 
a  country  should  at  first  withhold  protection  from  a  manuscript 
work  on  the  ground  that  its  author  is  an  alien,  and  afterwards 
grant  copyright  to  it  because  the  fact  of  publication  within 
the  territory  has  supervened. 

Practical  reasons  against  this. — But,  however  sound  this 
argument  may  be  from  a  theoretical  point  of  view,  the 
Convention  must  pay  some  regard  to  the  commercial  aspect  of 
affairs ;  it  cannot  well  adopt  a  course  of  conduct  which,  by 
giving  its  members  no  advantage  over  non-members,  would 
destroy  the  inducement  for  the  latter  to  join  the  Union. 

In  practice  the  intrinsic  international  value  of  the  protection 
of  an  unpublished  work  is  small.  It  is  only  of  importance 
with  regard  to  the  fact  that  the  work  may  be  expected 
subsequently  to  be  published.  If  the  unpublished  work  of  a 
non-Unionist  author  is  first  published  in  a  Union  country,  it  is 
reasonable  to  say,  looking  at  the  question  retrospectively  as 
from  the  date  of  publication,  that  the  Convention  ought  to 
have  protected  the  work,  even  in  its  unpublished  state.  In 
the  converse  case,  where  the  work  of  a  Unionist  author  is 
published  in  a  non-Union  coimtry,  its  protection  by  the  Con- 
vention before  publication  is  proved  by  the  result  to  have  been 
undeserved.  But,  of  course,  while  a  work  is  unpublished,  it 
is  impossible  to  forecast  with  certainty  where  publication  will 
take  place.  Any  rule  must  be  based  on  probability,  and  the 
probability  is  that  an  author  will  publish  in  the  country  to 
which  he  belongs. 
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SECTION   m. 

THE    TERM  OF  PBOTECTION. 

The  general  rule  as  to  duration  of  protection — Difficulties  of  application 
in  certain  cases — The  rule  of  tlie  Convention  :  Article  2 — A  disadvantage 
attaching  to  simultaneous  publication — ^Illustrations  of  this — Difficulty 
created  by  introduction  of  life  term — General  advantage  of  simultaneous  pub- 
licatioa — Case  where  both  countries  give  same  domestic  period — Case  where 
one  country  subsequently  extends  its  period — Simultaneous  publication  within 
and  outside  the  Union — Term  of  translating  right — Authors  restrictive 
translating  period — Copyright  in  translations — Translating  right  under 
Art  5 — Case  where  domestic  translating  tenn  less  than  that  of  the  Con- 
vention— Effect  of  the  Convention  of  1886 — ^Term  of  translating  right 
ODder  the  English  Act  of  1886 — Exceeded  that  given  by  1886  Convention 
—Convention  term  extended  by  Additional  Act  of  Paris,  1896 — Difference 
between  the  existing  International  rule  and  the  English  rule. 

The  General  Rule  as  to  Duration  of 
Protection. 

IMfficulties  of  application  in  certain  cases. — The  general  rule 
of  the  Convention  as  to  the  duration  of  international  protection 
ifl  clear  enough.  In  the  application  of  this  rule  to  specific 
cases,  howerer,  a  number  of  difficulties  crop  up,  chiefly  with 
reference  to  the  determination  of  the  country  of  origin  where 
works  are  published  in  two  or  more  countries  of  the  Union,  or 
in  Union  countries  and  non-Union  countries,  at  the  same  time. 
It  will  be  seen  from  what  follows  that  the  law  of  the  country 
of  origin  is  an  important  factor  in  the  calculation  of  the  period 
of  protection  to  be  accorded  to  each  work.  It  is  proposed, 
therefore,  after  giving  a  short  account  of  the  general  rule  of 
Art.  2,  to  deal  with  several  cases  in  which  the  determination 
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of  the  country  of  origin  is  complicated  by  simultaneous  pub- 
lication. 

The  Bule  of  the  Convention:  Article  2. — It  is  provided 
by  Art.  2,  §  2,  that  the  international  protection  giTen 
shall  not  in  any  country  of  the  Union  exceed  the  term  of 
protection  accorded  in  the  country  of  origin.  Hence  each 
country  is  merely  required  to  grant  to  foreign  works  either  the 
domestic  period  which  it  grants  by  its  own  law  to  native 
authors,  or  that  granted  by  the  law  of  the  country  of  origin  of 
the  work,  whichever  is  the  shorter.^  It  is  only  reasonable 
that,  if  a  country  protecting  foreign  works  under  an  inter- 
national treaty,  it  should  withhold  nothing  of  what  under  the 
domestic  law  it  conceives  to  be  due  to  works  of  its  own;  but 
it  is  hardly  to  be  expected  that  any  country  will  continue  to 
accord  rights  to  a  foreign  work  after  the  country  of  origin  has 
shovm,  by  terminating  its  own  protection,  that  it  considers  the 
claims  of  the  work  to  have  been  satisfied. 

Under  the  rules  of  the  Convention  the  determination  of  the 
country  of  origin  is  perhaps  of  even  greater  importance 
in  respect  of  duration  than  in  respect  of  the  conditions  and 
formalities  to  be  fulfilled — ^but  of  course  the  country  of  origin 
for  the  one  matter  is  the  country  of  origin  for  the  other, 
.and  what  has  been  previously  said  on  the  point  in  reference 
to  conditions  and  formalities  holds  good  in  reference  to 
duration. 

1  In  attempting  to  cany  out  the  provisions  of  the  Convention  the  English 
International  Act  of  1886  has  gone  beyond  them.  Sec.  2  (iii.)  of  that 
Act  enacts  that  *  The  International  Copyright  Acts  and  an  order  made 
thereunder  shall  not  confer  on  any  person  any  greater  right  or  longer  term 
of  copyright  in  any  work  than  that  enjoyed  in  the  foreign  country  in 
which  such  work  was  first  produced.'  Tho  ordinary  construction  of  these 
words  would  limit  the  eotUent,  as  well  as  the  duration,  of  the  copyright 
granted  to  foreign  works  by  tho  law  of  the  country  of  origin,  and  would 
thus,  e.g.  result  in  tho  withholding  of  performing  right  from  plays  published 
in  a  coimtry  like  Japan,  which  does  not  recognise  performing  right.  See 
Sec.  1  of  this  Chapter. 
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A  Buadvantaga  attaehing  to  Simnltaiieoiu  Publieation. — This 
seems  the  appropriate  place  to  point  out  that  the  Con- 
rention  rule  as  to  the  country  of  origin  in  cases  of 
simultuieous  publication  renders  it  of  questionable  advantage 
for  an  author  to  make  simultaneous  publication  in  two  or 
more  countries  which  differ  in  the  period  of  protection 
accorded.  Where  this  course  is  adopted,  so  soon  as  the 
domestic  copyright  in  the  work  expires  in  the  country  which 
gives  the  shortest  period,  the  international  protection  of  the 
work  throughout  the  Union  will  also  cease  and  determine  ;  for 
that  country  of  simultaneous  publication  which  grants  the 
shortest  term  of  protection  by  its  domestic  law  is  to  be 
considered  the  coimtry  of  origin,  and  in  no  country  can  the 
tenn  of  international  protection  exceed  the  term  of  domestic 
protection  given  in  the  country  of  origin.  If,  on  the 
other  hand,  an  author  publishes  in  the  country  which 
gives  the  longest  period  and  afterwards  in  the  others, 
the  decisive  term  will  be  the  longest  period  instead  of  the 
shortest. 

niiutrationi  of  this. — Thus  if  an  author  publishes  simul« 
taneously  in  Germany  (domestic  period,  author's  life^  plus 
thirty    years)    and    in    France    (domestic    period,   author's 

ijHfflfiiiltj  eiMted  hj  introduetioii  of  life  term.— As  between  countries 
vhich  grant  protection  for  a  certain  fixed  number  of  years,  and  countries 
which  introduoe  the  element  of  the  author's  life,  some  arbitrary  principle, 
baaed  on  a  calculation  of  each  author's  expectation  of  life,  would  have 
to  be  adopted  for  the  determination  of  the  country  of  origin.  As  a 
matter  of  fact,  however,  the  life  element  enters  into  the  laws  of  all  the 
ooimtries  which  are  at  present  members  of  the  International  Union;  and 
though  for  works  of  sculpture  Great  Britain  g^rants  an  absolute  term  of 
fourteen  years  from  creation  or  publication  (capable  of  prolongation  if  the 
author  continues  to  live),  and  for  engravings  an  absolute  term  of  twenty-eight 
years  from  publication,  these  periods  are  so  short  that  they  cannot  possibly  enter 
into  competition  with  those  given-  by  the  other  countries.  In  the  case  of 
literaiy  works,  difficulty  may  spring  from  the  fact  that  Great  Britain  concedes 
an  absolute  term  of  forty-two  years  as  an  alternative  to  the  ordinary  one  of 

Y 
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life  plus  fifty  years),  then  in  Belgium  and  Norway,  the 
domestic  period  of  author's  life  plm  fifty  years  is,  under 
the  Convention,  shortened  by  twenty  years,  in  accordance 
with  the  rule  that  it  shall  not  exceed  the  domestic  period  of 
the  country  of  origin,  viz.  Germany,^  On  the  odier  hand, 
if  the  author  first  publishes  in  France,  and  any  time  after- 
wards in  Germany,  however  short  the  interval  may  be,  he  will 
get  the  full  domestic  term  of  life  plus  fifty  years  in  boA 
Belgium  and  Norway,  without  any  reduction. 

Oeneral  advantage  of  Simnltaneoiu  PublieathnL — The  ad- 
vantage of  absolutely  simultaneous  publication  is,  of  course, 
that  simultaneity  secures  domestic  protection  from  each  of 
the  countries  of  first  publication,  while,  when  a  work  is 
published  successively  in  two  or  more  countries,  it  generally 
gains  domestic  protection  in  the  coimtry  of  first  publication 
alone,  obtaining  only  Convention  rights  from  the  others. 
Thus,  the  publication  of  a  work  in  Spain  simultaneously  with 
its  publication  elsewhere  will  secure  for  the  author,  under  the 
domestic  law  of  that  country,  an  exclusive  right  of  translation, 
for  a  term  equal  to  the  full  term  in  the  original  work, 
xmqualified  by  any  condition  requiring  the  exercise  of  the 
right  within  a  certain  number  of  years :  while  if  the 
publication  is  made  first  in  the  other  country,  and  only 
subsequently  in  Spain,  the  author  will  gain  no  right  imder  the 
domestic  law  of  the  latter,  and,  under  the  Convention,  his 

author's  life  plus  Beven  years  ;  while,  in  a  similar  way,  the  law  of  Italy  giants 
(for  all  classes  of  works)  a  period  of  forty  years  as  an  altematfye  to  the 
ordinary  one  of  author's  life.  It  cannot  be  known  at  the  time  when  a  work  is 
published  whether  the  absolute  or  the  life  term  will  be  the  longer ;  or  whether 
the  formeri  if  it  turns  out  the  better,  will  be  worth  more  than  a  period  like  that 
given  by  the  law  of  Germany,  t.^.  life  pltu  thirty  years. 

^  As  a  matter  of  fact,  Belgium  would  protect  the  work  throughout  the  whole  of  the 
period  which  it  grants  to  domestic  works,  but  the  protection  for  the  increanent 
of  twenty  years  would  depend  merely  on  domestic  law  and  could  not  be  claimed 
under  the  Convention. 
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enjoyment  of  a  full  term  of  translating  right  in  his  work 
is  subject  to  the  condition  that  that  right  shall  be  exercised 
within  ten  clear  years.^ 

Case  where  both  countries  give  same  Domestic  Period. — ^The 
Convention  contains  no  rule  for  determining  the  coimtry  of 
origin  where  simultaneous  publication  takes  place  in  two 
or  more  countries,  all  of  which  give  the  same  domestic 
period :  in  all  probability  the  choice  in  such  a  case  wotdd 
lie  with  the  author,  who  would  be  entitled  to  claim  pro* 
tection  throughout  the  Union,  on  fulfilling  the  conditions 
and  formalities  of  any  one  of  such  countries. 

Case  where  one  country  subsequently  extends  its  Period.— » 
Another  nice  point  arises  when  a  work  is  published  simul- 
taneously in  two  coimtries  of  the  Union  having  different 
domestic  periods,  and  the  one  with  the  shorter  term  afterwards 
legislates  so  as  to  extend  it  beyond  that  given  by  the  other.* 
The  former  country  is  imdoubtedly  the  country  of  origin  to 
begin  with.  Does  it  remain  so  after  the  positions  are  reversed  ? 
If  so,  is  the  limiting  term  for  the  duration  of  international 
copyright  in  the  work  to  consist  in  the  domestic  term  as 
altered  or   in   that   term   as   it  originally  stood  ?      In   the 

^  It  has  been  suggested  that  in  cases  of  simultaneous  publication  the  author, 
in  order  to  gain  protection  under  the  Convention,  is  bound  to  perform  the 
domestic  foimaJities  of  each  of  the  countries  of  simultaneous  publication :  but  the 
rule  that  the  country  with  the  shortest  term  is  for  the  purposes  of  the  Convention 
the  country  of  origin,  when  combined  with  the  rule  (made  plain  by  the  Inter- 
pretative Declaration)  that  the  conditions  and  formalities  of  the  country  of  origin 
alone  need  be  fulfilled,  seems  conclusive  against  this.  Since  the  author  is  not 
allowed  to  derive  any  benefit  from  the  connection  of  his  work  with  countries 
other  than  that  which  grants  the  shortest  term,  it  would  be  unreasonable 
to  malce  his  international  protection  conditional  on  the  performance  of  the 
formalities  of  such  other  countries. 

'  This  question  may  arise  between  Great  Britain  and  Haiti  when  the  House 
of  Lords  Copyright  BiU,  granting  a  term  of  author's  life  pltts  thirty  years, 
becomes  law.  Haiti's  domestic  period  is  the  author's  life  and  that  of  his  widow, 
together  with  twenty  years  from  the  author's  death  in  favour  of  his  children, 
and  ten  years  from  death  in  favour  of  other  heirs. 
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absence  of  any  specific  disposition  in  the  Convention  itself, 
it  is  impossible  to  attain  to  any  final  solution  of  these 
questions. 

It  seems  clear  that  where  the  conditions  and  formalities 
imposed  by  the  country  originally  granting  the  shorter  term 
have  been  fulfilled  before  the  alteration  in  the  law  of  the  other 
is  made,  an  effective  copyright  throughout  the  Union  has 
already  vested,  and  the  author  cannot  afterwards  be  required 
to  fulfil  any  further  formalities.  Beyond  this  one  cannot 
venture  to  be  certain.  From  the  fact  that  no  effective 
right  vests  until  the  conditions  and  formalities  of  the  country 
of  origin  have  been  fulfilled,  it  would  appear  that  in  any  case 
the  country  which  grants  the  shorter  period  at  the  time  when 
the  performance  of  these  is  completed  is  the  one  to  be  looked 
to  in  this  respect ;  and,  with  regard  to  duration,  since  the 
aim  of  the  Convention  (Art.  2,  §  3)  is  to  allow  any  country 
protecting  the  work  under  the  Convention  to  withdraw  its 
protection  as  soon  as  it  is  able  to  point  to  any  one  country 
of  origin  and  say  that  there  protection  has  ceased,  it  is  likely 
that  the  limiting  period  under  Art.  2,  §  2,  is  that  of  the 
country  which  ultimately,  ue.  after  the  legislative  change, 
concedes  the  shorter  term.  But  if,  before  the  other  extends 
its  period,  the  term  given  by  it  to  the  work  has  expired,  it 
could  hardly  be  argued  that  the  subsequent  extension  revives 
the  right.^ 

SimnltaneoTu  Publication  within  and  outside  the  XTnion. — When 
a  work  is  published  simultaneously  in  a  country  within  the 
Union  and  in  a  country  outside  it,  the  work  derives  any  claim 
it  may  have  to  the  protection  of  the  Convention  from  the 
Union  coimtry  alone  ;    hence  for  Union  pm^oses  this  is  the 

^  It  is  possible  that  several  lawful  editions  might  have  been  produced  in  the 
interim,  and  it  would  be  obviously  unjust  for  subsequent  events  to  be  allowed  to 
convert  these  into  infringements. 
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country  of  origin.^  The  rule  of  Art.  2,  that  the  country  which 
grants  the  shortest  period  is  to  be  considered  the  country 
of  origin  is  worded  so  as  to  apply  only  to  simultaneous 
publication  within  two  or  more  Union  ^  countries  ;  and,  for 
the  rest,  in  matters  of  this  kind  coimtries  within  the  Union 
cannot  well  take  any  cognisance  whatever  of  the  state  of 
a&irs  which  may  exist  in  coimtries  outside  it.^ 


Tebh  of  Translating  Right.    Author's  Restrictive 
Translating  Period.    Copyright  in  Translations. 

Translating  Sight  under  Art  5. — In  a  later  chapter  the 
subject  of  translations  will  be  considered  with  regard  to  the 
copyright  in  their  text,  that  is,  in  their  phraseology  and  form. 
Such  works,  when  lawfully  made,  receive  in  each  country  of 
the  Union  the  same  protection  as  that  given  to  original  works. 
The  rights  thus  given  endure  for  the  ordinary  term  of 
copyright,  and  call  for  no  special  treatment  under  the  heading 
of  duration ;  but,  apart  from  these  rights  in  translations 
abeady  made,  the  author  of  every  protected  work  enjoys  for 
a  certain  period  an  exclusive  right  to  prevent  other  people 
from  publishing  translations  of  his  work,  if  made  without  his 
consent. 


*  But  if  the  non-Union  country  afterwards  enters  the  Union,  the  application 
of  the  principle  of  retroactiTity  might  make  it  necessaiy  to  determine  the  country 
of  origin  according  to  the  rules  which  obtain  in  the  case  where  the  relative 
position  of  the  countries  of  simultaneous  publication  is  changed  after  the  publi- 
cation has  taken  place  which  has  been  considered  abore. 

^  Henoe  if  a  work  is  published  simultaneously  in  the  United  States  (primary 
term,  twenty-eight  years)  and  in  Great  Britain  (term,  author's  life  plus  seven  years 
or  forty-two  years,  whichever  is  the  longer),  Spain  (term,  author's  life  phu  eighty 
yesrs)  win  protect  it  for  the  period  given  by  Great  Britain,  though  that  of  the 
United  States  is  the  shorter. 
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The  rule  as  to  translating  right  is  contained  in  Art.  5, 
which,  in  its  original  form,^  granted  to  authors  of  the  Union 
an  exclusive  right  of  making  or  authorising  the  translation  of 
their  works  until  the  expiration  of  ten  clear  years  from  the 
publication  of  the  original  work,  and  in  its  present  shape' 
confers  a  conditional  right  of  translation  during  the  whole 
duration  of  the  right  in  the  original  work. 

Translating  Bight  and  Copyright  in  Tranilatlonfl. — For  a 
period  of  ten  years,  then,  the  author  of  an  original  work  is 
protected  against  would-be  translators ;  during  this  ten  years 
it  is  left  to  him  to  decide  whether  he  will  allow  his  right 
to  lapse,  or  whether  he  will  make  or  authorise  a  transla- 
tion, which,  if  published,  will  secure  him  protection  against 
all  other  translations  in  the  same  language  during  the  whole 
duration  of  the  copyright  in  the  original  work,  and  in 
addition  will,  as  we  have  just  seen,  itself  gain  protection 
171  its  literary  form  as  an  original  work.  Tliis  restrictive 
translating  period  of  ten  years,  during  which  the  author  must 
make  a  translation  in  order  to  secure  the  full  right  of 
preventing  translating  into  the  same  language,  is  frequently 
referred  to  in  discussing  the  Berne  Convention  as  the  delai 
d^usaffe,  i.e.  the  period  allowed  to  the  author  in  which  to 

*  The  original  text  of  Art.  6,  §  1,  ran:  *  Authors  belonging  to  any 
ooimtry  of  the  Union,  or  their  lawful  representatiTes,  ahall  enjoy  in  the  other 
countries  the  exclusive  right  of  making  or  authorising  translations  of  their 
works  until  the  expiration  of  ten  years  from  the  publication  of  the  original  work 
in  one  of  the  countries  of  the  Union.*  The  other  paragraphs  of  Art.  5  bays  not 
been  altered  by  the  Additional  Act  of  Paris. 

'  In  its  present  amended  form,  Art.  5,  §  1,  reads  thus :  '  Authors  belonging  to 
any  country  of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in  the 
other  countries  the  exclusive  right  of  making  or  authorising  translations  of  their 
works  during  the  whole  duration  of  the  right  in  the  original  work.  Neverthe- 
less, the  exclusive  right  of  translation  shall  cease  to  exist  when  the  author  ahall 
not  have  made  use  of  it  within  a  period  of  ten  years  from  the  time  of  the  first  pub- 
lication of  the  original  work,  by  publishing  or  causing  to  be  puUidied,  in  one  of 
the  countries  of  the  Union,  a  translation  in  the  lang^uage  for  which  protection  is 
claimed.' 
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ayail  himself  of  his  rights.  As  will  be  pointed  out  later, 
this  ddlai  cTusage^  together  with  the  possible  extension  of  it  to 
coTer  the  whole  period  in  the  original  work,  is  strictly  not 
so  much  a  deriyative  right  as  an  integral  part  of  the  copy- 
right in  the  original  work. 

If  the  author  has  produced  a  translation  within  the  ten 
years'  period,  he  is  further  protected  against  all  other  trans- 
lations in  the  same  language  until  the  copyright  in  the  original 
work  is  terminated  by  the  efflux  of  its  term.  Such  termina- 
tion, it  must  be  noted,  rarely  corresponds  with  the  end  of  the 
term  of  copyright  in  the  literary  form  of  the  authorised 
translation,  as  this  dates  from  the  publication  of  the  transla- 
tion itself,  an  event  which  may  not  occiu*  till  some  time  after 
the  publication  of  the  original  work. 

Case  where  Domestio  Translating  Term  less  than  that  of  Ckm- 
Tention. — Countries  which  grant  to  domestic  works  a  trans- 
lating period  less  than  that  of  the  Convention  are  bound  to 
extend  that  period  to  the  required  length  in  favom*  of  foreign 
works,  while  countries  which  grant  more  are  at  liberty  to  give 
foreign  works  the  benefit  of  their  generosity  in  the  matter,^ 
Countries  which  take  the  former  course  are  in  an  anomalous 
position.  They  are  obliged  to  grant  to  works  of  other  countries 
a  greater  protection  than  they  grant  to  their  own. 

This  was  the  case  with  Germany  until  1901,  for  its  law  as 
it  stood  before  that  year  gave  only  a  translating  right  of  five 
years  from  the  publication  of  the  translation,  at  the  same  time 
imposing  upon  the  author  a  restrictive  translating  period,  or 


^  It  seems  to  be  the  opinion  of  the  International  Office  that  the  extension  by 
•aj  country  to  alien  authors  oi  its  domestic  rights  when  these  exceed  the  rights 
provided  for  by  absolute  articles  of  the  Convention  like  Art.  5,  is  more  than  a 
natter  of  Uberty,  and  is  in  fact  obligatory  under  Art.  2.  It  is  difficult  to  hold, 
however,  that  specific  rules,  such  aa  that  of  Art.  5,  are  not  meant  to  supersede 
^n  UmU  the  general  rule  of  Art.  2.~See  £htde»  iur  la  revision  d$  la  (knvmtion 
dg  dtnu,  p.  49. 


DIACRAMS  OF  TERMS  OF  PROTCCTION  UNDER  THE  BERNE  CONVENTMNI. 

A.  Oeiginaii  Litbbaey  Wobk. 

Ex.  1.  First  publiflhed  in  Germany    ....  ''"^vwSmvmmhi^^SSibbb 

2.  First  published  in  England     .     .     .     .  t        '^^  imminmaST' 

I  or,  if  longer,  ^^^^^^^em^^^^ 

Jn  thefoUowiiig  examples  the  Oerman  period  of  protection  is  taken  as  a  type, 

B.  Authorized  Tbanslations 
(Published  within  10  years  of  publication  of  original  work). 

(a)  Protection  in  the  particular  text  ofUy, 

Ex.  1.  If  translated  bjr  T.   in  German  only, 

then  protected  in  its  text  from  any  other  .  ,.^    . 

German  translation  for y(=T.*s\^i^^-h      SOyeam. 

(h)  Protection  against   any  other  translation  in  same  language, 

Ex.  2.  Protection    against  any  other  German  s(=renLof 

work,  however  different  its  text      .     .     .  A.»8 JifjH^^^Ojejg^^ 

Ex.  3.  If  published  simultaneously  with  origjinal 

work,  protection  against  other  translations  ^(^  __  ^..'s  lifc^  +       SOyeaw. 

exAcUy  that  of  original  work v^>m\  ^^h^iim—^ 

Ex.  4.  If  published  5  years  afterwards    .     .     .  ^t^J^m^JSShmm 

Ex.  5.  If  pubUshed  nearly  10 years  afterwards  .  ' " io^^^J07«u»^^ 

Ex.  6.  Authorized  translation  published  within 

10  years,  but  after  A. 's  death      ....  x:=o)-^JOjcjr«^^ 

(c)  Protection  of  the  original  work  against  translations  in  languages  other 

than  Oerman, 

Ex.  7.  If  translated  in  German  only,  protection 
against  other  translations  in  other  lan- 
guages is Nil. 

C.  Lawful  Tbanblationb 

(Other  than  authorized  translations  published  within  10  years  of  the  original  work). 

Ex.  1.  Protection  against  succeeding  transla- 
tions in  the  same  language,  if  text  be 
different,  is JfU, 

Ex.  2.  If  translated  by  T.  in  German,  then  ' 

(a)  Protection  in  its  text SfC-T^^sUf^^Ogug^^ 

(h)  Protection    against     translations    in 

other  languages  is Nil, 

D.    Peotkctiok   IK   Tjbxt  of  Translation 

GOMPAKBD  WITH  THAT  IN  THE  ORIGINAL  WORK. 

Original  work  puM  1900,  author  dying  1025    .  iJ,^2lJS53ii^™LBB3^ 

TransUtion  puW  1910,  translator  dying  1945  yi^^Y^)+      30y«»3. 

E.    Protection  under  the  English  Act  of  1886. 

Ex.  1.  If  translated  in  English  and  published  \        y(ssT.*Blife)+7  7n< 
within  10  years,  then  protected  in  its  text  >  j  ii^niMrMi^Hi 

from  other  translations  in  any  language  .  )         ^''>  if^o»9^*  ^^mmmiSSi^^^m 

%{asTem.  of 

Ex.  2.  And  against  any  other  translation,  how-  \  a.*s life^^^^^^x. 


ad  against  an^  other  translation,  how- 
:  different  in  its  text 


ever  different  in  its  text j    <^?  (T  ionffer,  42  yran»  less  delay  in  iflrafaig 

trandatjon  of  the  origiiuil  work. 


Ex.  3.  If    English    translation   not  published  -  •  H  •  •  • 

within     10    years,     English    protection 

against  unauthorized  translations  is   .     .  JVt7. 

328 


9m.  iii.]  THE  TEBM  OF  PROTECTION.  329 

ddai  cPusoffe^  of  three  years  (or,  for  dramatic  works,  six 
months)  within  which  he  had  to  exercise  his  right  if  this  was 
not  to  lapse.  Norway  and  Sweden  at  the  present  time  grant 
to  the  author  of  the  original  work,  a  sole  translating  right 
for  ten  years  only ;  ^  but  these  countries  have  refused  to  add 
to  the  difficulties  of  their  position  by  accepting  the  Additional 
Act  of  Paris.  Denmark,  however,  in  entering  the  Inter- 
iiational  Union  in  1903,  accepted  the  Additional  Act,  though 
its  translating  term  was  then  the  same  as  that  of  Norway ; 
with  the  result  that  early  in  1904  a  new  law  was  passed  to  ex- 
tend this  term  to  the  length  required  by  the  Additional  Act. 

Effect  of  the  Convention  of  1886. — The  net  result  of  the 
Convention  of  1886  in  its  original  form  was  to  give  to  the 
author  of  a  work  the  right  to  exclude  others  from  translating  it 
during  a  period  of  ten  (clear)  years  ^  from  its  publication, 
irrespectively  of  whether  he  did  or  did  not  exercise  that  right. 
If  he  did  exercise  it,  the  author  was  still  able  to  prevent  the 
making  of  other  translations  for  the  rest  of  the  period  of  ten 
years,  and,  in  addition  to  this,  he  got  (Art.  6)  a  distinct 
right  in  the  literary  form  of  his  translation  for  just  as  long 
a  term  as  if  the  translation  had  been  an  original  work.  That 
18  to  say,  until  the  end  of  the  ten  years  he  had  a  right  to 
prohibit  all  translations  whatever :  while,  after  this,  he  had  a 

'  In  Norway,  however,  the  author  gets  a  term  of  translating  right  equal  to 
tlie  fall  term  of  copyright,  in  respect  of  translations  published  simultaneously 
vith  ihe  original  work,  or  within  a  year  from  the  publication  of  the  latter. 

^  The  main  dispodtion  of  Art.  5  is  contained  in  its  first  paragraph,  set  out 
ftbove.  The  rest  of  the  Article,  which  was  left  untouched  by  the  Additional  Act 
of  Paris,  runs :  *  For  works  published  by  instalments,  the  period  of  ten  yean  does, 
not  begin  to  run  imtil  the  publication  of  the  last  instalment  of  the  original  work. 
For  works  composed  of  several  volumes  published  at  intervals,  as  well  as  for 
Rparts  or  papers  published  by  literary  or  learned  societies  or  by  individuals, 
€ach  volume,  report,  or  paper,  is,  with  regard  to  the  period  of  ten  years,  con- 
sidered as  a  separate  work.  In  the  cases  provided  for  by  the  present  Article,  the 
31st  December  of  the  year  in  which  the  work  was  pubUshed  is  considered  as 
tbe  date  of  publication  for  the  puxpoas  of  calculating  the  period  of  protection.' 
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right,  for  as  much  of  the  ordinaiy  term  of  copyright  as  wu 
left  unexpired  since  the  publication  of  the  translation,  to  pro- 
hibit all  such  translations  as  were  copied  directly  from  his 
own  rendering,  and  did  not  go  back  to  the  ultimate  source, 
!•«•  the  original  work.^ 


Terms  of  Translating  Bight   under  the   English 
Act  of  1886. 

English  term  exoeeded  that  given  by  1886  Convention.— The 

English  International  Act  of  1886  (Sec.  5,  sub-sec.  1),  how- 
ever, went  beyond  the  provisions  of  the  Convention  in  respect 
of  translating  right,  and  gave  to  the  author  the  same  right  of 
preventing  the  production  in  and  importation  into  the  United 
Kingdom  of  unauthorised  translations  of  his  work,  as  of  pre- 
venting the  production  and  importation  of  the  original,  but 
with  the  proviso  that,  if  no  authorised  translation  in  English 
appeared  within  ten  clear  years  from  the  publication  of  the 
original  work,^  the  right  to  prohibit  unauthorised  translations 
should  cease.  It  also  enacted,  by  Sec.  5  (iii),  that  lawfully 
produced  translations  should  have  the  same  protection  as  that 
granted  to  original  works  (i.€.  should  be  protected  against 
copying,  though  not  against  other  translations  directly  made 
from  the  original  work).' 

^  Take  as  an  example  the  case  where  the  author  published  a  translation  three 
years  after  the  publication  of  the  original  work.  For  seven  years  (t.^.  until  ten 
years  had  elapsed  since  the  first  appearance  of  the  original)  no  other  person  could 
make  any  translation  whatever.  After  that  time,  anyone  might  translate  from 
the  original :  but  no  person  might  publish  a  copy  of  the  author*s  translation  in 
any  country,  until  three  years  had  elapsed  from  the  expiration  of  the  oopyiight 
in  the  original  in  that  country.    See  Diagrams  on  p.  28. 

'  Or  within  any  other  term  provided  by  the  Order  in  Council. 

>  The  text  of  Sec.  5  of  the  International  Ck>pyright  Act,  1886,  is  as 
foUows :  '  (1)  Where  a  work  being  a  book  or  dramatic  piece  is  first  produced  in 
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Hence,  the  effect  of  the  Act  was :  (1)  to  give  to  the  author 
a  clear  term  of  ten  years,  during  which  he  would  be  pro- 
tected against  all  unauthorised  translations  of  his  work ; 
(2)  upon  the  production  during  that  term  of  an  authorised 
translation  in  English,  to  make  that  exclusive  period  of 
protection  capable  of  extension,  so  as  to  be  co-terminous 
with  the  period  in  the  original  work ;  and  (3)  hj  the  side 
of  this,  to  grant  a  right  for  the  ordinary  term  of  an  original 
work^  in  the  text  of  everj  translation,  whether  made  bj  the 
author  himself  or  by  any  others  acting  lawfully. 

ConventLon  term  extended  by  Additional  Act  of  Paris,  1896. — 
In  its  draft  of  amendments  presented  to  the  Conference  of 
Paris  in  1896,  the  French  Government  proposed  that  the 
term  of  translating  right  imder  the  Convention  should  be 
extended  to  cover  the  whole  duration  of  the  copyright  in 
the  original  work ;  or,  if  the  Conference  could  not  agree  to 
Buch  a  great  advance,  that  the  assimilation  of  the  two  rights 

a  foreign  coimtiy  to  ▼hich  an  Order  in  Ck)ancil  under  the  International  Copy- 
li^t  Acts  applies,  the  author  or  pubUaher,  as-  the  case  may  be,  shall,  imlesB 
otherwise  directed  by  the  order,  hare  the  same  right  of  prerenting  the  produc- 
tion in  and  importation  into  the  United  Kingdom  of  any  tianslation  not 
authoriaed  by  him  of  the  said  work  as  he  has  of  preventing  the  production  and 
hnportation  of  the  original  work.  (2)  Provided  that  if  after  the  expiration  of  ten 
yean,  or  any  other  tenn  prescribed  by  the  order,  next  after  the  end  of  the  year 
in  which  the  work,  or  in  the  case  of  a  book  published  in  numbers  each  number 
of  the  book,  was  firat  produced,  an  authorised  translation  in  the  English  language 
of  such  work  or  number  has  not  been  produced,  the  said  right  to  prevent  the 
prodaction  in  and  importation  into  the  United  Kingdom  of  an  unauthorised 
tianslation  of  such  work  shaU  cease.  (3)  The  law  relating  to  copyright, 
including  this  Act,  shall  apply  to  a  lawfully  produced  translation  of  a  work 
in  like  manner  as  if  it  were  an  original  work.  (4)  Such  of  the  provisions 
of  the  International  Ck)pyright  Act,  1852,  relating  to  translations  as  are 
unrepealed  by  this  Act  shall  apply  in  like  manner  as  if  they  were  re-enacted  in 
thn  section.' 

*  Not  of  the  original  work,  for,  after  the  copyright  in  this  had  determined, 
there  would  stiU  be  a  period,  varying  in  length  with  the  time  when  the  transla- 
tion was  issued,  during  which  the  translation  would  be  protected  in  its  text ; 
the  two  would  coincide  in  the  solitary  case  where  the  author  published  a  transla- 
tion at  the  same  time  as  his  original  work.    See  Diagrams  on  p.  328. 
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should  be  made  conditional  upon  the  exercise  of  his  right 
by  the  author  during  a  restrictive  translating  period  {dM 
Husage)  of  twenty  years  from  the  first  publication  of  the 
original  work.  Germany,  which,  having  then  a  very  small 
domestic  term  of  translating  right,  was  contemplating  the 
extension  of  this  to  equal  the  dm-ation  of  the  copyright  in 
the  original  work,^  lent  its  support  to  the  proposal  for  complete 
assimilation.  Great  Britain,  however,  in  view  of  the  state  of 
its  law,  as  set  out  above,  stood  in  the  way  of  this,  urging 
"that  its  adoption  would  have  the  effect  of  preventing  new 
States  from  joining  the  Union.  In  the  result,  the  Conference 
accepted  an  Article  framed  on  the  lines  of  the  English  Inter- 
national Act  (Sec.  5).  This,  as  has  been  pointed  out  before, 
provides  for  the  assimilation  of  translating  right  to  the  copy- 
right in  the  original  work,  subject  to  a  restrictive  translating 
period  of  ten  years. 

I>ifferenee  between  the  existing  Intematloiial  Bule  and  the 
English  rule. — The  only  substantial  difference  in  effect  between 
the  provision  of  the  Convention  and  that  of  the  English  Act  is 
that,  while  the  latter  will  apparently,  for  the  remainder  of  the 
term  of  copyright,  protect  a  work  of  which  an  authorised 
translation  in  English  has  appeared  during  the  restrictive 
period  of  ten  years  against  other  translations  in  any  language 
whatever,  the  Convention  as  revised  protects  works  of  which 
authorised  translations  have  appeared  during  the  restrictive 
period,  against  other  translations  in  the  same  language  onlj.^ 
In  the  case  of  a  translation  appearing  in  English  within  the 

*  This  extenaon  has  Bince  been  canied  out  by  the  Aot  of  the  19tik  June,  1901 
(Sec.  12). 

^  See  Diagrams  on  p.  328.  A  minor  point  of  difference  is  that  for  a  book 
published  in  numbers  the  English  Act  dates  the  restrictive  period  separately  for 
each  number  from  the  time  of  its  publication,  while  the  Conyention,  both  in  its 
original  and  in  its  revised  form,  dates  the  restrictive  period  for  the  work  as  a 
whole  from  the  publication  of  the  last  number. 
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restrictiye  translating  period,  the  Convention  would  therefore 
only  extend  to  prevent  other  translations  in  that  language, 
whilst,  on  the  other  hand,  in  the  case  of  a  translation  appearing 
in  any  other  language  than  English,  it  would  nevertheless 
require  England  to  forbid  other  translations  in  the  same 
tongue. 


CHAPTER  IV. 


WORKS    PROTECTED    BY    THE    BERNE 
CONVENTION. 


SECTION  I. 

VARIOUS  DEOEEES  OF  PROTECTION  ACCORDED. 

The  need  for  a  general  definition — ^Protection  of  *  literary  and  artistic 
works' — ^National  views  differ  as  to  the  character  of  various  work*- 
Special  treatment  accorded  to  certain  works — ^The  various  modes  of  treat- 
ment adopted — ^The  Convention  divides  works  into  three  classes. 

The    Need  for  a   General   Definition. 

Protection  of  'literary  and  Artirtic  Works.'— The  Inter- 
national Union,  as  the  Convention  sets  out  in  Art.  1,  has  for 
its  object  the  protection  of  '  the  rights  of  authors  over  their 
literary  and  artistic  works.^  It  is  essentially  a  Copyright 
Union,  and  so,  while  all  works  susceptible  of  copyright  fall 
within  its  range,  it  does  not  concern  itself  with  any  others. 
If  then  the  phrase  *  artistic  works'  be  taken,  in  the  broad 
sense,  to  include  musical  and  dramatic  productions,  the  state- 
ment in  the  opening  Article  adequately  expresses  the  aim  and 
functions  of  the  Union. 
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Vatio&al  Tiewi  differ  as  to  the  ehanteter  of  yariooi  works. — 
The  yar jing  tastes  and  modes  of  thought  of  different  countries 
naturallj  lead  them  to  place  the  same  species  of  work  in 
different  categories  :  so  that  while  one  State,  such  as  Germany, 
makes  incorporation  into  an  industrial  work  the  criterion  of 
the  industrial  character  of  an  ambiguous  work,  such  as  a 
chromo-lithograph,  another,  like  France,  makes  the  question 
depend  upon  whether  the  work  itself  is  employed  for  industrial 
purposes.^ 

Such  ineTitable  divergences  of  view  presented  some  difficulty 
to  the  framers  of  the  Convention.  It  seemed  hardly  just  to 
allow  a  member  of  the  Union  to  refuse  protection  to  a  work 
generally  adjudged  literary  or  artistic,  on  the  plea  that  its  own 
law  took,  if  not  an  unenlightened,  at  any  rate  an  anomalous, 
view  of  the  matter.  The  difficulty  was  met  by  the  insertion 
of  a  comprehensive  definition  of  literary  and  artistic  works' 
in  Art.  4  of  the  Convention.'  The  question  of  the  precise 
relation  of  this  definition  to  the  rule  of  Art.  2,  that  the  rights 
to  be  accorded  by  each  coimtry  to  authors  of  works  protected 
by  the  Convention  shall  be  those  which  by  its  domestic  law  it 
grants  to  natives,  will  be  discussed  in  a  subsequent  section. 
It  is  sufficient  here  to  say  that  the  express  inclusion  of  Art.  4 
in  the  Convention  shows  that  the  definition  therein  contained 
was  meant  to  take  effect  as  a  rule,  binding  either  legally  or 
morally. 

»  This  latter  view,  however,  is  a  subject  of  controversy  even  in  France. — 
Bee  Le  Droit  cTAuteur^  1899,  pp.  1S2,  133,  also  the  French  case  May's  Sam  v. 
Ltndsherg.,  reported  in  the  same  volume,  p.  134. 

•  *The  expression  **  literary  and  artistic  works"  comprises  books,  pamphlets, 
and  alX  other  writings ;  dramatic  or  dramatico-musical  works,  and  musical  com- 
positions, with  or  without  words;  works  of  design,  painting,  scidpture,  and 
engraving ;  lithographs,  illustrations,  geographical  charts ;  plans,  sketches,  and 
plastic  works  relating  to  geography,  topography,  architecture,  or  to  the  sciences 
in  general ;  finally,  every  production  whatsoever  in  the  literary,  scientific,  or 
artistic  domain  which  can  be  published  by  any  mode  of  impression  or  repro- 
duction whatever.* — ^Art.  4,  Berne  Convention. 
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The  Special  Treatment  Accorded  to  Cbrtaik 

Works* 

The  varioiu  modes  of  treatment  adopted. — In  respect  of  cer- 
tain matters,  however,  such  as  photographs,  the  vie^ra  and 
opinions  of  the  members  of  the  Union  were  found  to  he  so 
much  at  variance  that  it  became  necessary  definitely  to  con- 
cede to  each  country  the  right  to  deal  with  them  in  the  maimer 
adopted  by  its  domestic  law.  The  Convention  expressly  recog- 
nises the  doubtful  claim  to  copyright  of  these  debated  works, 
and,  refusing  to  set  up  a  common  standard,  requires  each 
country  to  regulate  its  international  protection  by  the  rules  of 
its  ordinary  domestic  law. 

Certain  other  classes  of  works  are,  with  or  without  con- 
ditions, specifically  deprived  of  protection,  as  is  the  case  with 
the  several  kinds  of  newspaper  matter  mentioned  in  Art  7. 
Rightly  or  wrongly,  these  are  regarded  as  cosmopolitan  pro- 
perty, and  their  diffusion  throughout  the  world  is  considered 
to  stand  precedent  in  importance  to  the  creative  interest  of 
the  individual  author  in  the  particular  form  in  which  he  has 
clothed  them. 

In  the  last  place,  there  are  certain  derivative  works, 
ue.  works  which,  while  original  in  form,  derive  their*  sub- 
stance directly  from  other  works  previously  published.  .  Of  this 
nature  are  translations  and  photographs  of  works  of  art.  The 
anomalous  character  of  such  works — ^from  one  point  of  view 
original,  and  from  another  unoriginal — coupled  with  their 
paramount  international  importance,  entitled  them  to  special 
treatment ;  and  so  the  Convention  has  specifically  assured  to 
them  an  absolute  protection. 

These  derivative  works  are  merely  particular  cases  of  the 
works  embraced  in  Art.  4.     If  that  Article  is  legally  binding, 
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their  peculiar  mode  of  creation,  which  might  give  rise  to 
douht,  accomits  for  their  special  treatment ;  while,  if,  on  the 
other  hand,  the  general  definition  of  'literary  and  artistic 
works'  has  only  a  moral  force,  thej  doubtless  owe  their  special 
legal  protection  to  the  fact  that  they  are  objects  which  have 
pre-eminent  claims  to  international  recognition. 

The  Convention  divides  Works  into  three  Classes.— Putting 
aside  such  works  as  these  for  the  moment,  the  Convention 
deals  with  the  works  which  fall  within  its  scope  in  three 
distinct  ways  : 

(1)  The  majority  it  includes  in  the  general  definition  of 
Art.  4,  and  (according  to  the  view  taken  of  the  force  of 
that  Article)  either  protects  directly  or  holds  out  as  objects 
worthy  of  general  protection  ; 

(2)  As  to  several,  it  expressly  permits  each  country  to 
decide  for  itself  whether  they  shall  be  protected  or  not, 
according  to  the  rule  applied  in  the  case  of  domestic  works ; 
and 

(3)  A  few  it  specifically  deprives  of  protection. 

In  order  to  estimate  accurately  the  material  results  of  these 
differences  in  mode  of  treatment,  it  is  necessary  first  to 
examine  Art.  4,  which  has  also  an  independent  importance,  in 
that  it  a£fects  to  determine  the  range  of  the  whole  Convention. 
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SECTION  n. 

TEE  GENERAL  DEFINITION  OF  ARTICLE  4. 

The  form  of  the  Article — Five  classes  of  works  enumerated — Conduding 
definition— History  of  Article  4 — Meaning  of  enjin — ^Defects  of  the  defi- 
nition— ^Ambiguity  of  the  Article — ^Its  force — D'Orelli's  view  that  it  is  part 
of  the  jus  cogens  minimum — The  opposite  view — ^Intermediate  theories  of 
Darras  and  Kohler — Criticism  of  Eohler*s  view — Criticism  of  Darras*  view- 
Criticism  of  D^Orelli's  view — ^The  special  treatment  of  photographs  tnd 
choregraphic  works — ^The  true  object  of  Article  4 — Effect  of  Article  4 
on  domestic  legislation. 

The  form  of  the  Article. 

Five  Clasaei  of  Worlu  eniimerated. — ^A  reference  to  Art.  4 
will  show  that  in  form  it  clumsily  combines  enmneration 
with  definition  proper.  It  begins  with  a  statement  that  the 
expression  Miterary  and  artistic  works'  comprehends  the 
following  five  classes  of  works  :  (i)  books,  pamphlets,  and  all 
other  writings  ;  (ii)  dramatic  or  dramatico-musical  works  and 
musical  compositions  with  or  without  words ;  (iii)  works  of 
design,  painting,  sculpture,  and  engraving ;  (iv)  lithographs, 
illustrations,  geographical  charts ;  and  (v)  plans,  sketches, 
and  plastic  works,  relating  to  geography,  topography,  architec- 
ture, and  the  sciences  in  general. 

Concluding  Befinition. — Then,  any  lacunae  which  might  be 
found  in  this  enumeration  are  provided  for  by  a  generalisa- 
tion of  the  whole  class,  the  species  of  which  have  juflt 
been  set  forth  :  *  Finally,  every  production  whatsoever  in 
the    literary,   scientific,   or    artistic    domain    which    can  be 
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published  by  any  mode  of  impression  or  reproduction  what- 
eyer.'  * 

History  of  Article  4. — Little  discussion  was  expended  on  the 
wording  of  the  Article  at  the  Conferences  of  Berne.  It  is 
subgtantially  a  reproduction  of  Art.  1  of  the  Franco-Gennan 
Treaty  of  1883,  and  of  the  Franco-Italian  Treaty  of  1884.- 
The  Conferences  allowed  themselves  to  be  guided  by  the 
experience  of  former  negotiators,  and  did  not  undertake  the 
task  of  framing  a  new  definition  for  themselves.  The  Article 
in  the  Swiss  Federal  draft  was  accepted  almost  as  it  stood, 
the  only  amendments  being  the  insertion  of  *  illustrations '  and 
Aplastic  works  relating  to  geogi-aphy,  topography,  architec- 
ture, or  to  the  sciences  in  general.'  These  additions  were 
suggested  by  a  question  in  the  list  submitted  by  the  German 
delegates.  Article  4  of  the  Convention  has  since  been 
substantially  reproduced  in  several  treaties,^  and  domestic 
codes.* 

Keaning  of '  Enfin.* — The  official  English  translation  of  the 
Convention  renders  the  word  eiifin  by- the  phrase  *in  fact.' 
This,  however,  seems  to  misrepresent  the  intention  of  the 
Conferences  of  Berne.     If  the  general  definition  is  introduced 

*  The  original  French  of  the  Article  is  as  follows :  *•  L'expression  **  ceuyres 
litteraires  et  artistiques,"  comprend  les  livres,  brochures,  ou  tons  antres  ^rits ; 
lea  ceuTres  dramatiques  oa  dramatico-musicales,  les  compositions  musicales  avec 
ou  sans  paroles ;  les  ocuvres  de  dessin,  de  peinture,  do  sciilpture,  de  gravure; 
les  lithographies,  les  illustrations,  les  cartes  geographiques ;  les  plans,  croquis  et 
oavrages  plastiques,  relatife  &  la  geographie,  a  la  topographic,  k  ^architecture  ou 
tux  sciences  en  general ;  enfin  toute  production  quelconque  du  domaine  litt^raire, 
scicntifique  on  artistique,  qui  pourrait  @tre  publiee  par  n^importe  quel  mode 
d'impression  ou  de  reproduction.' 

^  The  alterations  are  the  insertion  of  *■  with  or  without  words '  after  *  musical 
compositions  * ;  the  substitution  of  *  sciences  in  general '  for  *  natural  sciences,' 
and  the  insertion  in  the  last  clause  of  the  Article  of  the  words  '  which  can  be 
published  by  any  mode  of  impression  or  reproduction.' 

*  E.g,  the  Montevideo  Convention,  1889  (Art.  6),  and  the  Treaty  between 
England  and  Anstria  of  1893  (Art.  4). 

*  B.g,  those  of  Monaco  and  Tunis. 
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by  the  phrase  ^  m  fact,'  it  loses  a  great  deal  of  its  force.  It 
was  intended  to  do  more  than  merely  sum  up  the  preceding 
enumeration — the  object  was  to  widen  the  scope  of  this. 
Otherwise  there  would  be  little  reason  in  making  the  objects 
comprised  in  the  eniuneration  anything  more  than  mere 
examples  of  the  definition.  The  enfin  can  only  be  properly 
rendered  by  some  connective  word  like  *  finally.'  ^ 

Art.  4  includes  five  specific  classes  of  works,  and  then,  to 
provide  for  possible  omissions,  a  comprehensive  descriptive 
clause  Is  inserted,  embracing  other  modes  of  perpetuating  the 
results  of  intellectual  labour,  perhaps  not  yet  devised. 

Defeets  of  the  Definition. — In  itself,  the  enumeration  of  Art  4 
is  unobjectionable.  It  is  clear,  precise,  and  comprehensire. 
The  same  cannot  be  said  of  the  definition,  which  errs  in 
that,  attempting  to  interpret  the  expression  ^literary  and 
artistic  works,'  it  contains  the  terms  to  be  defined  ('liter- 
ary' and  *  artistic') — ^adding  the  limitation  to  *  every  pro- 
duction which  can  be  published  by  any  mode  of  impression  or 
reproduction  whatever '  instead  of  an  explanation — ^and  offers 
no  sufficient  test  by  which  the  objects  comprised  by  those 
terms  can  be  ascertained. 

Ambigoity  of  the  Article. — A  more  serious  objection  to  the 
Article  lies  in  the  ambiguity  which  results  from  this  very 
coupling  of  enumeration  with  definition.  There  is  considerable 
difficulty  in  determining  the  relative  importance  of  the  two 
modes  of  expression.  It  may  at  once  be  admitted  that  no 
such  recital  of  species  as  that  aimed  at  by  the  authors  of  the 
Convention  can  be  altogether  exhaustive,  and  that,  conse- 
quently, if  the  method  of  enumeration  is  to  be  employed,  some 
general  clause  is  necessary,  to  cover  those  cases  that  have  been 

^  This  was  the  opinion  of  such  authorities  as  MM.  Droz,  Pouillet,  and  Lennina, 
as  appears  from  remarks  made  by  them  at  the  Conference  of  the  Intematioiial 
Literary  and  Artistic  Association  at  Berne  iA  1889. 
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omitted  through  oversight,  or  through  inability  to  forecast  the 
future  development  of  thought  and  ideas.  But  to  throw  such 
a  general  clause  into  the  form  of  a  definition  is  directly  to 
impair  the  validity  of  the  enumeration,  while,  at  the  same 
time,  the  employment  of  a  definition  in  such  a  connection  de- 
prives it  of  the  intrinsic  force  that  it  would  otherwise  have.  A 
country  may  regard  a  class  of  works  specifically  mentioned  in 
the  enumeration  as  out  of  the  literary,  scientific,  or  artistic 
domain,  and  in  such  a  case  may  well  refuse  it  protection,  on 
the  ground  that  the  definition  is  paramount,  and  that  the 
enumeration  is  meant  only  to  illustrate  its  effect. 

Thus  the  French  Court  of  Cassation  in  May*s  Sons  v.  Lands- 
berffj  15th  June,  1899,^  gave  as  one  of  its  grounds  for  rejecting 
ao  appeal  against  a  judgment  of  the  Court  of  Douai,  which 
refused  international  protection  to  German  chromo-lithographs, 
'That  even  if  this  Article  (4)  of  which  the  object  is  to  define 
the  expression  "literary  and  artistic  works,"  contains  an 
enumeration  of  works  of  this  kind,  amongst  which  works  of 
design  and  of  painting  are  included,  this  enumeration  is  not 
restrictive  and  is  not  of  an  imperative  and  absolute  character ; 
indeed,  the  last  paragraph  of  Art.  4  indicates  that  the  Con- 
vention is  to  be  applicable  to  every  production  whatsoever 
in  the  literary,  scientific,  or  artistic  domain  which  can  be 
published  by  any  mode  of  impression  or  reproduction  what- 
ever, and  the  application  of  the  Convention  is  always  subject 
to  one  condition,  viz.  that  the  work  is  a  literary  or  artistic 
work;  it  is  only  to  protect  works  of  this  character  that  the 
treaty  of  Berne  has  been  concluded;  and  hence  it  is  not 
enough  that  a  publisher  should  present  any  design  whatever 
in  order  to  be  in  a  position  to  claim  the  benefit  of  the  treaty, 
which  can  only  be  accorded  to  him  if  the  design  produced  is 
an  artistic  work.' 

1  See  Le  Droit  d'Auteur,  1899,  p.  134. 
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It  has  been  urged  that  this  reading  of  Art.  4  is  wrong  ;^ 
but  in  any  case  it  is  clear  that  the  peculiar  form  in  which 
that  Article  is  couched  is  itself,  in  part  at  least,  responsible 
for  the  ambiguity  which  rendered  such  a  construction  possible. 

On  the  other  hand,  a  country  might  justifiably  take  the 
view  that  the  definition  was  meant  simply  to  provide  for 
lacunae  in  the  enumeration,  and  therefore  that  objects  com- 
prised in  the  wording  of  the  former  are  not  entitled  to 
protection,  unless  they  are  either  specially  mentioned  in  the 
latter  or  are  akin  to  some  object  that  is  so  mentioned.  The 
definition  would  thus  be  construed  narrowly  as  a  sort  of  ampli- 
fication of  the  enumeration;  and  the  fact  that  a  work  ivas 
considered  to  be  in  the  literary,  scientific,  or  artistic  domain 
would  not  of  itself  be  enough  to  secure  it  protection.  There 
is  little  to  be  said  in  favour  of  either  of  these  two  readings 
of  Art.  4.  It  is  sufficient  here  to  point  out  that  both  are 
possible. 

The  Force  of  Article  4. 

The  objections  to  the  form  of  Art.  4  hold  good  whatever 
its  actual  force.  If  it  imposes  on  every  Union  country  an 
obligation  to  protect  all  the  works  it  comprises,  its  faults 
provide  an  excuse,  if  not  a  justification,  for  the  withholding  of 
protection  from  some  of  these ;  while  if  its  object  is  merely  to 
indicate  the  sense  attached  by  the  International  Union  as  a 
whole  to  the  phrase  '  literary  and  artistic  works,'  its  ambiguity 
prevents  it  from  adequately  fulfilling  its  purpose.  Assuming, 
however,  that  the  meaning  of  the  Article  may  be  definitelj 
ascertained,  there  yet  remains  the  difficulty  of  determining  the 
extent  to  which  it  is  binding. 

The  clear  object  of  the  Union  (Art.  1  of  the  Convention) 

1  See  Le  Droit  (TAuteur,  1899,  pp.  130  Beq. 
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is  to  protect  *the  rights  of  authors  over  their  literary  and 
artistic  works.'  Art.  4  affects  to  determine  the  meaning 
of  literary  and  artistic  works.  Is  it  then  part  of  the  jus  cogens 
minimum  of  the  Convention— does  it  compel  the  countries  of 
the  Union  to  grant  protection  to  the  works  it  comprises, — 
or  does  its  force  in  any  way  fall  short  of  this  ? 

D'Orelli's  view  that  the  Article  is  part  of  the  *  jus  cogens  mini- 
nuim.' — Upon  this  question  several  theories  have  been  put  for- 
ward. On  one  side  the  extreme  view  was  taken  by  the  late  M. 
D'Orelli,  formerly  Professor  of  law  in  the  University  of  Zurich, 
who  was  one  of  the  Swiss  delegates  to  the  Berne  Conferences  of 
1884  and  1885.  According  to  his  interpretation,  Art.  4  is  part 
of  the  Jt^  cogens  minimum  of  the  Convention,  both  its  parts 
are  equally  obligatory,  and  all  members  of  tlie  Union  are 
obliged,  not  merely  to  recognise  its  validity  as  a  definition 
of  literary  and  artistic  works,  but  to  give  protection  to  all  the 
works  it  comprises,  independently  of  the  state  of  their  domestic 
law,  and,  presumably,  also  of  that  of  the  country  of  origin.^ 
This  in  spite  of  the  rule  of  Art.  2  which  exacts  from  each 
country  merely  the  same  protection  for  the  works  of  Unionist 
authors  as  that  granted  to  natives  by  the  domestic  law,  and 
limits  the  duration  of  protection  by  the  period  given  by  the 
country  of  origin.  As  regards  that  Article,  it  is  to  be 
presumed  that  D'Orelli  held  that  its  function  was  merely  to 
determine  the  kind  and  amount  of  protection  to  be  given, 
while  the  question  whether  protection  should  be  given  at  all 
was  to  be  decided  by  Art.  4  alone. 

In  this  view  every  State  is  supposed  to  give  some  domestic 
protection  to  the  *  literary  and  artistic  works '  of  Art.  4,  and 
the  fact  that  it  does  not  do  so  is  not  to  entitle  it  to  neglect  the 

^  As  to  the  law  of  the  country  of  origin  the  position  taken  up  by  D'Orelli  is 
not  clear  from  his  articles  (cited  below)  in  Le  Droit  (CAiiteitr ;  but  M.  Darras, 
whose  theory  is  a  modification  of  that  put  forward  by  D'Orclli,  holds  that,  so  far 
as  Art.  4  is  obligatory,  it  is  independent  of  aU  domestic  law. 
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international  duties  which  it  has  implicitly  pledged  itself  to 
perform  by  subscribing  to  an  Article  purporting  to  determine 
the  scope  of  the  Convention. 

This  theory  was  suggested  in  an  undeveloped  form  by 
M.  D'Orelli  at  the  second  sitting  of  the  Berne  Conference  of 
1885,  when  the  draft  of  Art.  4  was  under  discussion.  France 
had  proposed  that  photographs  should  be  included  in  the 
enumeration  of  the  Article,  and  Italy  had  made  a  similar 
suggestion  with  regard  to  choregraphic  works.  Upon  a  state- 
ment by  M.  Reichardt,  the  German  delegate,  to  the  effect 
that,  since  its  law  did  not  regard  photographs  as  artistic  works, 
Germany  could  not  consent  to  this,  MM.  Renault  and 
Lavoll6e,  the  French  delegates,  remarked  that  they  did  not 
see  how  any  inconvenience  would  result  to  that  country  from 
the  inclusion  of  the  works  in  question,  since  Art.  4  was 
entirely  subordinate  to  Art.  2,  and  therefore  no  country 
was  obliged  to  grant  international  protection  to  works  of 
Art.  4  unprotected  by  its  domestic  law.  In  reply,  M.  D'Orelli, 
with  M.  Reichardt,  stated  that  he  considered  Art.  4  to 
be  absolutely  imperative.  Sir  Henry  Bergne,  who  repre- 
sented England,  thereupon  suggested  that  a  general  definition 
would  be  preferable  to  the  enimieration  contained  in  that 
Article.*  Ultimately  photographs  were  dealt  with  separately, 
though  it  is  doubtful  whether  this  fact  can  be  taken  to 
imply  adhesion  on  the  part  of  the  Conference  to  M.  D'Orelli's 
views.  The  whole  discussion  is  valuable,  as  illustrating  the 
position  taken  up  by  the  various  countries,  and  the  division 
of  opinions  which  has  prevailed  from  the  first.* 

The  opposite  view. — The  theory  which  stands  at  the  oppo- 
site extreme  from  that  of  D'Orelli  seems  to  have  been  held  by 

1  See  Actea  de  la  Conf hence  de  Berne,  1886,  p.  22. 

'  ISee  i>  Dr<iii  (VAuteur^  1889,  p.  2,  and  1891,  p.  Id,  for  a  subeeqaeni 
statement  of  D'Orelli'fl  view. 
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the  French  delegates.  According  to  this,  Art.  4  merely  states 
the  scope  which  it  was  intended  that  the  Convention  should 
have:  all  members  of  the  Union  are  required  to  recognise 
that  the  works  comprised  in  the  Article  are  objects  to  which 
the  Convention  applies,  but  from  the  very  fact  that  the  Con- 
vention, and  with  it  the  rule  of  Art.  2,  applies  to  them,  no 
country  is  bound  to  grant  international  protection  to  any  of 
these  objects,  unless  by  its  national  law  it  protects  domestic 
works  of  the  same  character. 

The  force  of  the  authoritative  interpretation  of  'literary 
and  artistic  works'  is  thus  rather  to  prevent  any  State  of 
the  Union,  which  by  its  domestic  law  grants  protection 
to  works  of  a  given  character  as  literary  or  artistic,  from 
refusing  them  international  recognition  on  the  ground  that 
such  works  are  outside  the  protection  of  the  Convention, 
than  to  compel  any  State  which  excludes  such  works  by  its 
domestic  law  to  concede  such  recognition  on  the  groimd  that 
the  Convention  expressly  requires  it. 

Darras  eonuders  that  the  enumeration  alone  is  binding. — 
Reason  will  be  adduced  later  for  the  belief  that  this  view  is 
the  right  one.  Meanwhile  two  intermediate  theories  must  be 
noticed  and  dismissed.  MM.  Darras,^  Nicolau,*  and  others,' 
hold  that  the  enumeration  of  Art.  4  is  part  of  the  jus  cogens 
minimum  of  the  Convention,  and  is  binding  on  all  countries 
irrespective  of  the  state  of  their  domestic  law,  and  of  that  of 
the  country  of  origin  of  the. work,  while  the  definition — ^the 
^fin  clause — is   so   general  that  it  is  practically  subject  to 

^  Du  Droit  dee  AuUun  et  des  Artistes,  pp.  535,  536. 

^  Nioolaa,  La  Fropriete  litteraire  et  artistique,  p.  79. 

'  The  view  taken  by  the  International  Office  seems  to  be  that,  without  regard 
to  the  state  of  their  domestic  law,  countries  are  obliged  to  protect  all  works 
specifically  mentioned  in  Art.  4  which  are  protected  in  the  country  of  origin — 
»hile,  for  other  works,  protection  need  be  g^ranted  only  if  the  domestic  laws  of 
tbe  foreign  country  and  the  country  of  origin  agree  in  recognising  their  copy- 
rif^t  character.— See  Le  Droit  d^Autrur,  1899,  pp.  132,  133  ;  and  1900,  p.  35. 
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the  rules  of  Art.  2,  assimilating  international  protection  in  each 
country  to  that  given  to  native  authors,  and  limiting  it  by  that 
of  the  country  of  origin  in  respect  of  duration  and  conditiois 
and  formalities. 

Kohler  adopts  interpretation  of  Country  of  Origin. — M.  Kohler^ 
would  make  the  rule  as  to  the  country  of  origin  absolute  in 
every  case,  so  that  no  work  comprised  in  Art.  4  should  gain 
protection  in  any  country,  unless  it  was  protected  (as  a  Uterary 
or  artistic  work)  in  its  country  of  origin.  On  the  other  hand, 
all  works  comprised  in  Art.  4  which  satisfied  the  condition  of 
protection  in  the  country  of  origin  would  be  entitled  to  pro- 
tection throughout  the  Union,  even  in  countries  which  refuse  to 
recognise  the  literary  or  artistic  character  of  similar  domestic 
works. 

Critioim  of  Kohler's  view. — The  cardinal  objection  to  these 
two  theories  is  that  they  attach  varying  degrees  of  importance 
to  different  parts  of  the  same  Article.  M.  Darras  treats  the 
enumeration  of  Art.  4  in  one  way  and  the  definition  in 
another,  while  M.  Kohler  does  the  same  in  respect  of  the  two 
rules  of  Art.  2,  that  international  protection  in  each  country  is 
to  follow  domestic  protection  and  that  it  is  to  be  Umited  as 
regards  conditions  and  formalities,  and  duration,  by  the  rules 
in  force  in  the  country  of  origin. 

The  latter  assumption  is  without  any  support  whatever  from 
the  wording  of  Art.  2.  No  doubt  it  is  a  fundamental  principle 
of  the  Convention  that  no  work  which  is  unprotected,  or  which 
has  ceased  to  be  protected,  in  its  coimtry  of  production  shall 
enjoy  protection  internationally ;  but,  with  equal  certainty,  it 
is  a  fundamental  principle  of  the  Convention  that  a  work  pro- 
tected by  it  shall  only  enjoy  in  each  country  the  ordinary 
domestic  rights.     If  then  Art.  4  is  regarded  as  imperatively 

'  J)ie  Immaterialffutrr  im  uitertMtiomhn  H^cht  {Zeit9chrift  fur  intemat.  Prirai' 
uud  atrafreeht),  1896,  p.  350,  cited  in  Le  Droit  (TAtUeur,  1899,  p.  132. 
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demanding  international  protection  for  the  works  it  comprises, 
why  should  its  inconsistency  with  both  rules  of  Art.  2  be 
explained  at  the  expense  of  one  and  not  at  that  of  the  other  ? 
Why  should  it  be  incumbent  on  a  country  to  protect  one  of 
the  works  of  Art.  4  when  the  sum  of  the  rights  which  are 
granted  to  natives  in  such  a  work  stands  at  zero,  and  not 
when  the  period  of  protection  conceded  in  the  country  of 
origin  stands  at  zero  ? 

CritiGinn  of  Danas*  view. — ^For  M.  Darras  there  is  more  to 
be  said.  The  anomalous  form  of  Art.  4  does  afford  some 
justification  for  supposing  that  its  two  parts  were  meant  to 
have  different  degrees  of  binding  force,  and  if  M.  Darras  went 
only  so  far  as  to  assert  that,  both  parts  being  imperative,  the 
vagueness  of  the  latter  allows  of  considerably  more  latitude  of 
interpretation  on  the  part  of  the  various  domestic  tribunals 
than  is  possible  with  the  former,  he  would  doubtless  receive 
the  cordial  support  of  those  who  believe  that  the  result  of 
Art.  4  is  to  do  more  than  merely  interpret  *  literary  and 
artistic  works '  ;  although  in  that  case  his  theory  would  consist 
sunply  in  a  statement  of  the  obvious.  He  seems,  how- 
ever, to  go  further;  for  he  says  definitely^  that,  in  his 
opinion,  while  the  works  mentioned  in  the  enumeration  are 
to  receive  an  absolute  protection,  those  embraced  in  the 
definition  *  need  be  protected  only  if  the  laws  of  the  countries 
of  origin  and  of  importation  are  agi*eed  in  safeguarding  the 
rights  in  them.' 

In  order  to  confute  this  theory,  it  seems  sufficient  to  say 
that,  whatever  the  difference  in  form  between  the  two  parts 
of  Art.  4,  they  are  both  employed  in  the  elucidation  of  the 
phrase  'literary  and  artistic  works,'  that  there  is  nothing  in 
the  Convention  to  justify  the  attaching  to  them  of  any  differ- 
ence in  binding  force,  and  that,  on  the  contrary,  the  introduction 
^  Darras,  Du  Droit  des  AtUeurs  et  des  Artistes,  p.  536. 
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of  the  definition  by  the  word  enjin  goes  to  show  that  it 
was  intended  as  a  summation  of  and  complement  to  the  series 
of  works  mentioned  in  the  enmneration.  M.  Darras  indeed 
practically  admits  as  much  when  he  treats^  a  similar  Article  in 
the  Franco-German  agreement  of  1883  as  forming  one  homo- 
geneous whole. 

Critioisiii  of  D'Orelli's  view. — We  may  then  conclude  that 
Art.  4  must  be  regarded  as  ^  all  of  a  piece,'  and,  the  way 
being  thus  cleared,  may  proceed  to  consider  whether,  in 
conjunction  with  Art.  1  or  Art.  2,  or  both  of  them,  it  has,  as 
D'Orelli  thought,  the  effect  of  compelling  protection  for  the 
works  it  comprises.  Its  mode  of  expression — *the  phrase 
"literary  and  artistic  works"  comprises^  etc' — ^is  certainly 
that  of  a  definition  ;  and,  as  a  definition,  it  may  be  part  of  the 
Convention  ^'u5  cogens  minimum  without  having  the  substantive 
force  that  D'Orelli  attributed  to  it.  That  is  to  say,  it  may 
impose  on  all  Union  countries  an  absolute  obligation  to  regard 
all  the  works  it  comprises  as  'literary  and  artistic  works'  for 
the  purpose  of  the  Convention  without  imposing  on  those 
countries  any  further  obligation  to  protect  such  works. 

By  itself,  this  is  all  it  affects  to  do ;  and  any  attempt  to 
give  it  a  greater  force  must  be  based  upon  a  combination  of  it 
with  other  articles  of  the  Convention.  The  only  Articles  that 
can  be  used  to  form  such  a  combination  are  Art«.  1  and  2. 
Now  Art.  1  determines  the  function  of  the  Union  as  Hlie 
protection  of  the  rights  of  authors  over  their  literary  and 
artistic  works ' ;  but  this  is  only  a  general  statement  of  the 
aim  of  the  Union,  and  does  not  of  itself  impose  any  obligation 
upon  its  members.  The  binding  provisions  of  the  agreement 
are  contained  in  the  subsequent  Articles.  Art.  2,  §  1  runs : 
'Authors  belonging  to  any  country  of  the  Union,  or  their 
lawful  representatives,  shall  enjoy  in  the  other  countries  for 

^  Darras,  Du  Droit  tUs  Autmrt  et  dea  Artiatet,  pp.  535,  579. 
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their  tporksy  whether  unpublished  or  published  for  the  first 
time  in  one  of  those  countries,  the  rights  that  the  respective 
laws  do  now  or  may  hereafter  grant  to  natives.^  Art.  4 
defines  what  is  meant  by  '  their  works,'  but  it  is  clear  that 
works  as  thus  defined  only  gain  in  each  country  the  same  rights 
as  are  conceded  to  natives.  In  order  to  support  D'Orelli's  theory 
it  is  necessary  to  assume  that  this  rule  of  Art.  2  applies  only 
to  the  mode  in  which  protection  is  to  be  enforced,  and  has 
nothing  to  do  with  the  giving  or  withholding  of  protection 
itself.  But  if  Art.  2  does  not  confer  protection,  no  other  Article 
does ;  and  it  is  almost  incredible  that  such  a  crucial  matter  as 
the  general  rule  of  protection  should  be  left  to  be  deduced  by 
implication,  to  say  nothing  of  the  fact  that  no  rational  ground 
for  implication  of  the  sort  can  be  found  in  any  part  of  the 
Convention. 

On  the  other  hand,  if  Art.  2  is  simply  regulatory y  it  is  strange 
that  it  should  proceed  directly  by  way  of  conferring  rights, 
instead  of  by  way  of  stating  how  far  rights  conferred  else- 
where are  to  extend.  This  being  so,  a  country  surely  cannot 
be  blamed  if  it  takes  Art.  2  to  mean  what  it  says,  and  if,  in 
the  absence  of  any  other  provision  exacting  protection,  it  con- 
siders that  it  has  fulfilled  its  international  duties  (except  in 
certain  matters  of  detail,  e.g.  translations,  specifically  regulated 
by  other  articles)  when  it  has  freely  extended  the  benefit  of  its 
domestic  law  to  all  the  ^  literary  and  artistic  works '  of  the 
Union.  Where  any  domestic  protection  whatever  is  already 
given,  D'Orelli  himself  would  not  have  required  a  coimtry  to 
extend  its  domestic  rights  in  favour  of  foreign  works ;  so 
that,  to  take  an  extreme  case,  a  State  in  which  the  domestic 
law  gave  to  lithographs  only  a  week's  protection  would  not  be 
boimd  to  give  more  than  a  week  under  the  Convention.  If, 
then,  D'Orelli  recognised  that  the  rule  as  to  the  extent  of 
protection  might  contract  the  actual  protection  until  it  became 
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infinitely  Bmall,  why  ehould  he  not  have  recognised  that  it 
might  contract  it  out  of  existence  altogether?^  And  if  it 
cannot  do  this,  how  is  the  extent  of  international  protection 
to  be  determined  in  respect  of  works  to  which  a  State  denies 
protection  by  its  domestic  law  ?  If  by  the  general  rules  pre- 
vailing for  copyright  in  the  country,  the  anomaly  results  that 
a  State  may  be  bound  to  give  a  greater  protection  to  works 
in  which  it  recognises  no  domestic  copyright  whatever  than 
to  works  which  it  invests  with  some  domestic  copyright,  though 
of  small  extent ;  and  if  by  the  unfettered  wishes  of  the  pro- 
tecting State,  the  protection  becomes  simply  illusory. 

The  special  treatment  of  Fhotograpliic  and  Choregraphio  Worb. 
— ^The  whole  tenor  of  the  three  Articles  of  the  Convention 
which  bear  on  the  question  at  all  is  thus  opposed  to  the 
theory  that  the  result  of  the  interpretation  of  *  literary  and 
artistic  works '  in  Art.  4  is  to  bind  countries  to  grant  inter- 
national protection  to  all  the  works  it  comprises ;  and  it  may 
fairly  be  held  that  a  State  would  be  justified  in  following  the 
rule  which  issues  from  a  natural  construction  of  these  Articles, 
singly  and  in  combination.  But,  in  order  to  establish  the 
academic  truth  of  the  theory  which  has  been  implicitly  adopted 
here,  that  the  effect  of  Art.  4  is  simply  to  provide  an  authori- 
tative definition^  nothing  more,  it  is  necessary  to  deal  with  a 
fiu^her  argiunent  put  forward  by  D'Orelli,  based  upon  the 
fact  that  photographs  and  choregraphic  works,  as  to  the  pro- 
tection of  which  the  domestic  laws  of  the  various  countries 
differed,  were  removed  from  the  sphere  of  Art.  4  and  made 
the  subject  of  special  provisions  contained  in  the  Closing 
Protocol  to  the  Convention.    These  provisions  expressly  allow 

^  The  same  argument  applies  in  respect  of  the  rule  limiting  the  dnntiaii  of 
protection  under  the  Convention  to  the  period  accorded  by  the  law  of  the  ooontiy  of 
origin,  which  is,  so  far  as  one  can  gather,  equally  held  by  D'Orelli  to  have  no 
effect  in  impairing  the  mandatory  force  of  Art.  4,  i.e,  in  cases  where  the  period 
of  the  country  of  origin  is  nil. 
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ooimtries  to  regulate  their  protection  of  guch  works  by  their 
domestic  law ;  and  it  is  urged  that  if,  where  such  permission 
was  to  he  given,  it  was  found  necessary  to  provide  for  it 
expressly,  it  cannot  exist  in  respect  of  the  works  comprised  in 
the  general  rule. 

To  this  contention  there  are  two  answers.  The  first  is 
that  the  Union  as  a  whole  not  being  agreed  in  recognising  the 
Kterary  or  artistic  character  of  the  works  in  question,  it 
would  hardly  have  acted  with  theoretical  consistency  if  it  had 
placed  them  in  a  definition  or  enumeration  of  such  works  on 
the  character  of  which  it  professed  to  be  agreed.  The  second 
and  practical  objection  is  that,  it  such  a  course  had  been 
adopted,  although  no  coimtry  would  have  been  obliged  to  grant 
to  these  works  any  protection  which  it  did  not  give  to  native 
works  of  similar  character,  yet  all  countries  which  did  give 
them  domestic  recognition  would  have  been  bound  to  protect 
them  internationally,  even  when  the  national  treatment  of  them 
was  based  on  the  conception  that  they  were  industrial^  not 
artistic^  works.  A  State  which  had  subscribed  an  international 
recognition  of  photographs  as  artistic  works  could  not  with- 
draw from  its  international  obligations  under  Art.  2,  on  the 
plea  that,  though  it  protected  such  works,  it  regarded  them 
as  industrial  rather  than  artistic  in  character. 

The  same  holds  good  with  regard  to  the  limitation  of  inter- 
national protection  in  respect  of  conditions  and  formalities  by 
the  law  of  the  country  of  origin  of  the  work  :  no  State  which 
protected  photographs  and  choregraphic  works  by  its  domestic 
law  could  have  refused  them  the  benefit  of  the  Convention  on 
the  ground  that,  though  they  were  in  enjoyment  of  protection 
in  the  coimtry  of  origin,  that  country  denied  to  them  all 
artistic  character  and  treated  them  simply  as  industrial  works. 
Those  members  of  the  Union  which  regarded  the  works  in 
question  as  industrial,  or  as  of  dubious  character,  naturally 
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objected  to  giving  them  protection  under  a  copyright  agree- 
ment; while  those  which  regarded  them  as  artistic  in  like 
manner  objected  to  binding  themselves  to  protect  works  which 
enjoyed  no  copyright — but  only  a  patent-right — ^in  the  country 
of  origin. 

The  difficulty  was  met  in  the  original  Convention  (1886)  by 
the  insertion  of  §§  1  and  2  of  the  Closing  Protocol,  which 
bound  those  countries  that  regarded  the  works  in  question  as 
proper  subjects  for  copyright  mutually  to  give  them  inter- 
national protection.  The  effect  of  this  was  to  create  for  each 
class  of  works  a  sub-Union,  or  union  restreinte — i,e.  a  Union 
within  the  Union  proper,  existing  in  touch  with  the  latter,  and 
enjoying  all  the  advantages  of  its  organisation  and  administra- 
tion ;  this  was  composed  of  the  countries  regarding  the  works 
in  question  as  '  artistic '  or  '  dramatico-musical '  respectively, 
which  agreed  amongst  themselves  to  grant  them  reciprocal 
protection.  It  is  admitted  even  by  M.  Fliniaux,  who  holds 
that  the  enumeration  in  Art.  4  is  obligatory,^  that  the  effect 
of  those  two  paragraphs  of  the  final  Protocol  is  as  stated ;  and 
this  being  granted,  it  is  unnecessary  to  say  more,  in  order 
to  show  that  their  object  is  distinguishable  from  that  which  in 
our  opinion  is  to  be  attributed  to  Art.  4. 

The  true  object  of  Art  4. — It  may  in  the  last  place  be  con- 
tended that,  unless  the  object  of  that  Article  is  to  confer  an 
absolute  protection  on  the  works  it  comprises,  it  can  have  no 
useful  object,  and  becomes  merely  superfluous.  If,  it  may  be 
asked,  the  obligations  of  each  country  under  the  Convention 
are  regulated  by  Art.  2,  what  is  the  use  of  such  an  Article  as 
Art.  4  ?  No  authoritative  definition  of  ^  literary  and  artistic 
works'  is  necessary,  since  in  every  case  the  fitness  of  a 
work  for  protection  is  to  be  determined  by  the  domestic  law. 

But,  while  it  is  simpler  and  easier  to  adopt  the  domestic 

^  Fliniaux,  La  Propriete  litteraire  et  artUtique  intematumale^  pp.  277,  284,  285, 
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law  of  each  country  as  the  criterion  of  the  fitness  of  a  work 
for  protection  therein,  it  is  clear  that  the  force  of  the 
Convention  would  have  been  much  diminished  by  the  omission 
of  all  statement  of  its  scope.  In  the  first  place,  countries 
might  have  withheld  international  protection  under  Art.  2 
from  works  recognised  and  protected  by  the  domestic  law 
as  copyright  subjects,  on  the  ground  that  their  literary 
and  artistic  character  was  not  generally  recognised  through- 
out the  Union,  and  that  therefore  the  Convention  did 
not  apply  to  them.  At  present.  Art.  4  is  binding  as  a 
definition — ^though  only  as  a  definition — of  the  subjects  which 
are  to  enjoy  the  benefit  of  the  Convention,  and  no  such  plea 
can  be  urged  in  respect  of  any  of  the  works  it  comprises. 
Then,  in  the  manner  indicated  above,  it  also  seems  to  result 
from  the  insertion  of  the  Article  that  countries  which  protect 
any  of  its  subjects  as  industrial  works  are  not  at  liberty 
to  deny  them  international  protection,  on  the  ground  that 
the  Convention  deals  only  with  '  literary  and  artistic  works.' 
Having  been  designated  as  within  its  scope  by  the 
Convention  itself,  such  works  cannot  be  excluded  from  its 
benefits.  Thus  States  granting  any  domestic  recognition 
to  a  given  work  are  prevented  from  alleging  individual 
difference  from  the  general  conception  of  its  character  as 
excuses  for  the  withholding  of  international  recognition,  and 
as  much  uniformity  is  seciu*ed  as  is  consistent  with  the  standard 
of  domestic  law  set  up  })y  Art.  2. 

Meet  of  Art  4  on  Domestic  Legislation.— Finally,  though 
Art.  4  does  not  directly  enforce  protection  of  its  subjects, 
yet,  as  a  definite  expression  of  opinion  as  to  the  content 
of  the  phrase  Miterary  and  artistic  works,'  to  which  each 
country  has  by  international  agreement  committed  itself, 
there  is  little  doubt  that  it  will  react  on  domestic  legislation 
and  ultimately  bring  it  into  harmony  with  the  Convention. 

AA 
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A  country  in  revising  its  law  cannot  well  ignore  the  fact  that 
it  has  embraced  the  definition  of  the  Article,  and  is  pledged 
to  regard  the  works  comprised  therein  as  *  literary  and 
artistic'  It  is  not,  of  course,  compelled  to  bring  its  domestic 
definition  into  line  with  that  of  the  Convention  :  but  it  is 
likely  to  remember  that  that  Act  is  something  more  than 
a  mere  contract,  professing  as  it  does  to  form  a  Union  for 
the  impartial  advancement  of  the  interests  of  copyright 
throughout  the  world.  Art.  4  has  a  moral  force  as  well  as 
a  legal  one. 
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SECTION  in. 

DERIVATIVE   SUBJECTS   OF   COPYEIGHT. 

Works  accorded  special  treatment — Copyright  in  translations — ^Transla- 
tions protected  as  original  works — '  Lawful  translations '  and  *  authorised 
tranjilations ' — Tlie  question  of  translating  right  in  translations — Copy  of 
translation  may  infringe  rights  in  original  work — Copyright  in  translation 
usually  outlives  copyright  in  original  work — Article  6  is  part  of  the  jus  cogens 
minimum — Authorised  photographs  of  protected  works  of  art — Authorised 
photographs  protected  throughout  the  Union — History  of  the  Convention 
rule — ^These  photographs  are  derivative  works — ^The  Convention  rule  part 
of  the  jus  cogens  minimum. 

Works  accorded  Special  Treatanent.— There  are  certain  works 
which  call  for  separate  treatment,  since,  while  they  enter  into 
the  general  terms  of  Art.  4,  in  that  they  belong  to  the  '  lite- 
rary, scientific,  or  artistic  domain '  and  are  capable  of  repro- 
dnetion,  they  derive  their  claim  to  separate  protection  from 
their  particular  form,  being  substantially  reproductions  of  other 
original  works.  Of  this  nature  are  translations,  adaptations, 
arrangements  of  musical  works,  and  photographs  of  works  of 
art.^  Such  works  consist  in  the  re-presentation  of  borrowed 
copyright  matter  in  an  original  form  :  and  by  reason  of  their 
derivative  character  their  title  to  copyright  is  not  quite  clear. 
The  intrinsic  international  importance  of  the  three  chief  species 

^  All  photographs  have  some  claim  to  he  protected  as  ai-tistic  works. 
Authorised  photographs  of  protected  works  of  art  have  a  double  claim,  since 
they  present  an  independent  artistic  character  as  photographs,  and  a  derived 
artistic  character  aa  reproductiona  in  a  special  form  of  other  artistic  works. 
Their  derived  character  secures  them  an  absolute  protection,  —  merely  aa 
photographs  they  would  only  get  a  protection  de^iendcnt  on  the  view  taken  of 
them  by  the  domestic  law  of  each  country. 
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just  referred  to  rendered  it  highly  advisable  for  the  Union 
definitely  to  determine  their  position  in  the  scheme  of  the 
Convention  :  hence  this  was  not  left  to  be  regulated  in  accord- 
ance with  the  individual  views  of  the  various  members  of  the 
Union,  under  Arts.  2  and  4,  but  was  made  the  subject  of 
separate  Articles  forming  part  of  the  jus  cogens  nnnimum  of 
the  Convention. 

In  the  case  of  adaptations,  arrangements  of  music,  etc.,  how- 
ever, where  the  derivative  works  themselves  often  embody  a 
good  deal  of  original  work  on  the  part  of  the  adapter,  the  Con- 
vention proceeded  by  way  of  prohibiting  unauthorised  repro- 
ductions of  this  kind,  not  by  way  of  granting  protection  to 
authorised  ones.  It  is  important  to  notice  this,  for,  while  an 
unauthorised  adaptation  competes  to  some  extent  with  an 
authorised  one,  it  does  far  more  damage  to  the  original  work, 
especially  when  it  is  sold  at  a  much  lower  price  than  the 
latter. 

The  legal  position  of  derivative  works  naturally  differs 
according  to  the  amount  of  original  work  they  contain,  which 
may  vary  in  quantity  ;  another  important  consideration  turns  on 
whether  the  borrowed  matter  is  taken  from  the  public  domain 
or  with  the  author's  consent,  or  from  some  copyright  work 
without  authorisation.  Looking  at  these  factors,  there  are 
thus  four  classes  of  works  to  be  taken  into  account :  (1)  Works 
containing  a  preponderance  of  original  matter,  together  with 
borrowed  matter,  legitimately  taken  ;  (2)  Works  containing  a 
preponderance  of  original  matter,  together  with  borrowed 
matter,  taken  without  authorisation  from  a  copyright  work  ; 
(3)  Works  containing  a  preponderance  of  borrowed  matter, 
legitimately  taken  ;  (4)  Works  containing  a  preponderance  of 
borrowed  matter,  taken  without  authorisation  from  a  copyright 
work.  Where  the  borrowed  matter  is  legitimately  taken,  as  in 
classes  (1)  and  (3),  there  is  no  question  of  infringement.  The 
only  question  left  is  what  amount  (if  any)  of  originality  is 
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safficient  to  confer  on  the  derivative  works  a  copyright  of  their 
own ;  and  with  this  the  Convention  does  not  directly  deal. 
On  the  other  hand,  where  the  borrowed  matter  is  taken  without 
authorisation  from  a  Copyright  work,  it  is  a  question  to  he 
considered  whether  any  proportion  of  original  work  to 
borrowed  matter,  however  great,  shall  be  allowed  to  exempt 
the  derivative  work  from  the  charge  of  infringement ;  and 
again,  whether  the  derivative  work  may,  under  any  circum- 
stances, be  a  fit  subject  of  Copyright.  The  Convention  treats 
the  subject  from  the  point  of  view  of  infringement,  ruling  that 
there  is  an  infringement  where  tlie  new  material  is  not  suffi- 
cient to  confer  on  the  whole  work  the  character  of  originality, 
but  allowing  each  country  to  give  effect  to  the  reservations  of 
its  own  domestic  law. 

This  mode  of  treatment  renders  it  necessary  to  postpone  the 
consideration  of  adaptations  to  the  next  Chapter. 

Copyright  in  Translations. 

The  rule  of  Art.  6  of  the  Convention  in  respect  of  transla- 
tions has  already  been  touched  upon,  and  the  translating  right  of 
Art.  5  has  been  distinguished  from  the  copyright  in  authorised 
translations  conferred  by  Art.  6.  The  distinction  is  that  the 
former  avails  to  protect  the  original  work  against  translations, 
while  the  latter  protects  authorised  translations  themselves 
against  copying :  the  former  is  a  right  against  unlawful  trans- 
lations, the  latter  a  right  in  those  thfit  are  lawful.  The  former 
is  thus  part  of  the  content  of  the  copyright  in  the  original 
work,  and  as  such  has  already  been  dealt  with :  the  latter,  which 
is  a  right  in  a  derivative  work,  belongs  to  this  Chapter. 

TraiulationB  protected  as  Original  Works. — Article  6  of  the 
Convention  runs : 

^Lawful  translations  are  protected  as  original  works. 
Hence  they  enjoy  the  protection    stipulated  for  in  Arts.   2 
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and  3    as    regards   thoir    niiaiithorised    reproduction    in    tho 
countries  of  the  Union. 

*  It  is  understood  that,  in  the  case  of  a  work  for  which  the 
translating  right  has  fallen  into  the  public  domain,  the  trans- 
lator cannot  oppose  the  translation  of  the  same  work  by  other 
writers.' 

*  LawM  TrandatioiLs  '  and  *  AnfhoriBed  TrauslatioiiB.*— In  the 
First  Schedule  to  the  English  House  of  Lords  Oop)Tight  Bill 
dated  the  18th  April,  1899,  where  a  translation  of  the  Berne 
Convention  is  printed,  the  original  French  of  Art.  6,  'L(»> 
traductions  Ilcites  .  .  .'  is  rendered  '  Auiliorised  translations 
.  .  .'  This  construction  is  both  inaccurate  and  misleading. 
A  ZiViV,  or  lawful,  translation  is  one  that  is  made  withont 
any  infringement  of  the  rights  of  the  author :  an  authorised 
translation  one  that  has  been  prepared  by  the  author  or  ha« 
received  his  consent.  Since  under  the  (.'Onvention  (Art.  5) 
an  author's  exclusive  right  of  translation  ex])ires  if  not 
exercised  within  ten  clear  years  from  the  publication  of 
the  original  work,  when  this  term  has  exj)ired  without  any 
exercise  of  his  right  on  the  j>art  of  the  author,  all  trans- 
lations are  lawful  whether  authorised  or  not.^  As  Art.  6  stood 
in  (Art.  8  of)  the  first  draft  of  the  Convention,^  presented  by 
the  Swiss  Federal  Council  to  the  Berne  Conference'  of  1884, it 
gave  protection  to  les  traductions  aidorisees^  and  we  cannot 
suppose  that  the  subsequent  alteration  of  its  wording  in  the 
Conference  of  1 885  was  purposeless.  Authorised  translutions  in 
the  English  Bill  is  therefore  a  misrej)resentution  of  les  traductions 
licitcs  :  the  rendering  lawful  translations  is  obviously  correc»t. 

*  In  order  to  bo  able  to  advoiiise  *  author's  authorised  edition,'  a  publisher 
may  ask  an  author's  permission  to  issue  a  translation  of  his  work,  and  may  pay 
for  it,  even  after  the  author's  translating  right  has  fallen  into  the  public  domain. 

*  Discussion  led  to  many  changes  in  this  draft,  so  that  the  numbering  of  the 
Articles  in  the  settled  Convention  differs  considerably  from  the  original  number- 
ing. 

^  Bee  Aetrs  tU  la  Conference  de  Bem%  1884,  p.  49. 
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The  ftnestioii  of  TranBlatmg  Right  in  TranslatioiiB.— According 
to  one  construction,  the  words  of  Art.  6 — 'such  works 
enjoy  the  protection  stipulated  for  in  Arts.  2  and  3' — 
limit  the  substantive  protection  conferred  on  translations  to 
that  included  in  those  Articles — though  doubtless  remedies  and 
procedure  are  affected  by  such  Articles  as  Nos.  11  and  12.' 
Hence  it  may  Ije  contended  that  lawful  translations  do  not 
themselves  enjoy  tlie  benefit  of  Art.  5  of  the  Convention  :  that 
is  to  say,  that  they  do  not  gain  any  exclusive  right  of  transla- 
tion (apart  from  that  which  may  exist  in  the  original  work). 
Of  course  no  such  right  could  avail  to  prevent  wouhl-l)e  trans- 
lators into  another  language  from  making  this  use  of  the 
original  work  itself,  when  the  exclusive  translating  right  in 
this  had  expired  :  but  it  would  serve  to  protect  the  first  trans- 
lation from  employment  as  the  basis  of  any  fresh  translation 
into  a  language  different  both  from  its  own  and  from  that  of 
the  original.  The  question  is  not  without  practical  importance.^ 
For  example,  a  Swiss  who  knew  only  French  and  German 
would  be  unable  to  translate  an  English  work  from  the  original 
into  German  :  but  if  his  task  had  been  facilitated  by  a  j)rior 
translation  into  French,  he  might  without  difficulty  produce  a 
German  rendering  from  this.  The  true  view  seems  to  be  that, 
while  the  first  clause  of  Art.  6  assimilates  the  protection  of 
lawful  translations  to  that  of  original  works,  the  fact  that  in 

*  Art.  11  gives  the  person  whose  name  appears  on  a  book  as  author  a 
yrimafaeU  title  to  copyright — ynth  the  qualification  that  the  Court  may  exact 
the  production  of  an  official  certificate  showing  that  the  conditions  and  formali- 
ties of  the  country  of  origin  have  been  fulfilled ;  Art.  12  provides  for  the 
seizore  of  infringing  worki^. 

*  It  has  been  suggested  that,  as  *  lawful  *  translations  have  copyright  only  in 
their  form,  not  in  the  matter,  translations  of  them  can  hardly  be  regarded  as 
infringcnunits,  except  with  respect  to  the  original  work.  It  would  seem,  how- 
erer,  that  to  take  the  example  given  above,  a  Swiss  who  makes  a  translation  into 
(fcmian  from  a  French  version  of  an  English  work  avails  himself  of  the  fotm  of 
the  French  version  and  of  the  tubstance  of  the  original  work,  committing 
thereby  a  double  infringement,  unless  the  original  has  fallen  into  the  public 
domain. 
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the  following  clause,  which  proceeds  to  set  out  the  consequenoes 
of  this,  they  are  accorded  only  the  protection  stipulated  for  in 
Arts.  2  and  3,  is  probably  due  to  neglect  on  the  part  of  the 
International  Conference  to  perceive  that  Art.  5  might  have 
some  bearing  on  the  position  as  well.  In  view  of  the  general 
words,  '  Ijawful  translations  are  protected  as  original  works'  it 
is  probable  that  Art.  6  covers  Art.  5,  from  which  the  extension 
to  lawful  translations  of  a  translating  right  of  their  own  neces- 
sarily follows.  Of  course,  as  is  explained  later  on  by  Art.  6, 
when  the  translating  right  of  the  principal  work  has  fallen  into 
the  pul)lic  domain,  a  translator  cannot  prevent  others  from  going 
back  to  the  original  source  and  translating  the  work  for  them- 
selves, eitlier  into  the  same  language  as  that  of  his  translation, 
or  into  a  different  one  :  but  he  can  prevent  others  from  copying 
his  translation,  and  also,  it  is  suggested,  since  lawful  translations 
are  to  be  protected  as  original  works,  from  translatiiig  \t} 

Copy  of  Translation  may  infring^e  Rights  in  Original  Work. 
— So  long  as  the  exclusive  translating  right  of  Art.  5  subsists 
in  an  original  work,  the  only  lawful  translations  are  those 
which  have  been  authorised  or  allowed  by  the  author  of  the 
original  work  ;  and  so  long  a  mere  copy  of  a  lawful  translation 
not  only  constitutes  an  infringement  of  the  translator's  rights 
in  the  latter,  but  forms  an  infringement  of  the  author's  rights 
in  the  original  work  as  well.^  On  the  other  hand,  a  fresh 
translation  into  tlie  same  language  as  that  of  the  authorised 
translation,  though  it  infringes  the  right  of  the  author  of  the 

*  Of  course,  while  the  copyright  in  the  tranBlation  endures  for  the  ordinary 
tei-m,  the  translating  right  therein  is,  under  Art.  5,  limited  to  ten  years  from  the 
publiuititiu  of  the  tranalntion  itself,  with  an  extension  to  equal  the  duntion  of 
the  copyright  in  the  translation  itself,  as  regards  oU  languages  in  which  transla* 
tions  of  the  latter  have  been  published  within  that  ten  years'  period. 

2  Because  by  Art.  5  the  author  is  given,  during  his  translating  term,  the 
exclusive  right  of  making  or  authorisiug  the  translation  of  his  works ;  and  conae- 
quently  all  reproductions  of  the  ktter  in  a  translated  form  to  which  his  authori- 
sation did  not  extend  would  be  held  to  invade  his  exclusive  right,  even  when 
thoy  were  derived  indirnlly  tluough  the  m(>dium  of  an  authorised  translation. 
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original  work,  does  not  infringe  that  of  the  authorised  trans- 
lator. 

When  the  exclusive  translating  term  of  the  author  has 
expired,  his  exclusive  rights  with  respect  to  translations  have 
gone:  after  that,  while  copying  a  lawful  translation  still 
constitutes  an  infringement  of  the  translator's  rights,  a  fresh 
translation  from  the  original  work  injures  no  one,  and  is  itself 
licit. 

Copyright  in  TrandatioiL  usually  ontliyes  Copyright  in  Original 
Work. — It  follows  from  the  fact  that  a  lawful  translation  is 
protected  as  an  original  work  that  its  rights  begin  to  run 
from  the  time  of  its  publication,  not  of  that  of  the  original : 
so  that,  as  already  pointed  out,  an  author's  right  in  a  trans- 
Lition  made  or  authorised  by  him  will  endure  for  some  time 
after  his  copyright  in  the  original  has  expired,  except  in  the 
rare  case  where  the  translation  is  published  at  the  same  time 
as  the  original  work,  when  of  course  the  two  rights  will  expire 
together. 

Art  6  is  part  of  the  <  Jus  Cogens  Minimum/ — Art.  6  absolutely 
assimilates  the  protection  of  lawful  translations  to  that  of 
original  works,  leaving  no  latitude  for  domestic  interpretation  ; 
hence  it  forms  part  of  the  jus  cogens  minimum  of  the  Convention. 

Authorised  Photographs  of  Protected  Works  of  Art. 

Authorised   Photographs  protected  thronghont  the  TTnion. — 

The  international  rule  as  to  authorised  photographs  of  protected 
works  of  art'  is  contained  in  the  Closing  Protocol  (§  1,  B)  of 
the  Convention,  where  it  figures  rather  as  a  declaratory  clause 
subsidiary  to  the  general  rule  for  photographs  than  as  a  separate 
provision.  After  granting  a  general  protection  to  photographs, 

*A  photograph  as  an  original  work  is,  under  the  Beme  Convention,  as 
amended  by  the  Additional  Act  of  Paris,  to  be  accorded  protection  in  each 
country  so  far  as  the  domestic  law  permits  (see  Sec.  5  of  this  Chapter),  but  in 
this  Section  we  are  concerned  with  a  special  class  of  photographs  of  wliich  the 
claim  to  protection  is  derived  from  works  which  are  themselves  original. 
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regulated  by  the  domestic  protection  in  each  country,  §  1,  B  of 
the  Protocol  goes  on  to  state  that  '  It  is  understood  that  an 
authorised  photograph  of  a  prot<?cted  work  of  art  enjoys  le<ral 
protection  in  all  the  countries  of  the  Union,  within  tlie  meaning 
of  the  Berne  Convention  and  the  present  Additional  Act,  ?o 
long  as  the  principal  right  of  reproduction  of  this  work  itself 
lasts,  and  within  the  limits  of  private  agreements  between  the 
parties  entitled.'    . 

History  of  the  Convention  Eule. — The  position  of  these 
authorised  })hotx)graphs,  which  is  somewhat  akin  to  that  of 
authorised  trsinslations,  formed  a  subject  of  discussion  when 
the  definition  of  'literary  and  artistic  works'  in  Art.  4  was 
first  considered  by  the  1884  Conference.  In  the  course  of  tlie 
debate,  M.  Ulbach,  one  of  the  French  delegates,  remarked  :  *  It 
is  well  understood  that  even  if  you  do  not  yet  wish  to  protect 
commonplace  (hanale)  or  commercial  photography,  you  consider 
the  artistic  photograph  which  reproduces  a  masterpiece  as  a 
reflection  of  that  masterpiece,  worthy  of  respect,  if  not  in  virtue 
of  the  same  title,  at  least  by  a  kind  of  distant  relationship.'  ^  The 
Conference  recognised  that  authorised  photx)graphs  of  {)rotected 
works  of  art  ought  to  enjoy  protection :  but  it  was  not  until 
the  second  Conference  of  1885^  that  they  were  made  the 
subject  of  a  special  provision  in  the  Protocol,  expressly  con- 
ferring protection  upon  them. 

These  Photograplu  are  Derivatiye  Works. — Photographs  of 
protected  works  of  art  have  always  been  placed  on  a  footing 
different  from  that  of  ordinary  photographs :  and  this  is 
undoubtedly  due  to  their  derivative  character.  They  are 
protected,  not  because  of  any  special  claim  of  their  own 
to  treatment  as  artistic,  but  because  the  content  of  the 
right  in  the  original  work  of  art  embraces  the  right  to 
prohibit — and  hence  to   authorise — the  making  of  copies  of 

^  See  Acifi«  de  la  Conference  de  Berne ^  1884,  p.  46. 

"^  See  Aete^  dc  la  Conference  de  Beme^  1886,  pp.  43,  66. 
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it  by  means  of  photography,  in  a  somewhat  similar  way  to 
that  in  which  the  content  of  the  right  in  an  original  literary 
work  embraces  the  right  to  prohibit  and  to  authorise  the 
making  of  translations  of  it. 

The  position  of  an  authorised  photograj)!!  is  very  similar  to 
that  of  an  authorised  translation.  So  long  as  the  princi})al 
ri<jht  in  the  picture  itself  exists,  it  derives  its  protection  from 
that  right,  just  as  an  authorised  translation,  made  within  tlie 
H'-trictive  translating  jn^riod,  derives  prot<»ction  from  the  right 
in  the  original  ;  when  the  j)rincii)al  right  is  lost,  the  photograph 
continues  to  enjoy  protection  as  an  ordinary  photograph,  for 
the  remainder  of  the  period  granted  in  each  country  to  ordinary 
photographs,  in  the  same  way  as  an  authorised  translation  con- 
tinues to  enjoy  protection  under  Art.  6  after  the  right  ii>  the 
original  has  expired.  During  this  final  term  other  photographs 
of  the  same  work  can  be  made,  and  will  themselves  enjoy  pro- 
tcK^tion  as  ordinary  photographs  just  as  during  the  remainder 
of  the  period  of  Art.  6  other  translations  can  be  made  which 
will  themselves  l^e  protected  in  their  text  as  lawful. 

Tlie  only  difference  in  the  two  cases  is  that,  while  Art.  6 
<l('finitely  and  in  a  binding  manner  assimilates  the  protection 
of  translations  properly  made  to  that  of  original  works,  the 
(losing  Protocol  leaves  the  amount  of  protection  of  ordinary 
photographs  not  made  from  artistic  works  to  be  regulated  for 
fiich  country  by  its  own  domestic  law. 

The  Conyention  Bule  part  of  fhe  <Jiu  Cogens  MinimtmL'— 
ANTiile,  however,  the  clause  of  §  1,  B  of  the  Protocol  which 
deals  with  ordinary  photographs  is  thus  not  absolute,  the 
clause  which  deals  with  the  photographs  of  works  of  art  forms 
part  of  the  binding  minimum  {jus  coffens  minimurn)  of  the 
Convention. 
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SECTION  IV. 

NEWaPAPEB  AND  MAGAZINE  ABTIOLEa. 

The  original  rule  of  the  Convention  (1886)~Tbe  ooosideratioD  of 
cosmopolitan  benefit^History  of  Article  7 — ^The  two  claasee  of  newspaper 
and  magazine  articles — Position  of  serial  novels — Discussion  of  the  Article 
amongst  international  societies — ^The  Paris  Amendment — Its  effects- 
Reproduction  in  other  newspapers  or  magazines  alone  contemplatad— 
Systematic  appropriation. 

The  Original  Bulb  of  the  Convention  (1886). 

The  oonsideration  of  CkMmopoUtan  benefit — Ordinary  news- 
paper and  magazine  articles  present  themselves  in  a  peculiar 
light  to  the  framers  of  an  international  Convention.^  Thej 
embody  current' thought  and  current  information  in  a  form 
more  or  less  ephemeral ;  and  the  public  to  which  their  appeal 
is  addressed  is  usually  the  public  of  the  country  and  of  the 
hour.  Hence,  while  the  author  may  fairly  set  up  a  cbum  to 
protection  for  such  articles  in  his  own  country,  in  the  absence 

>  In  this  Section  it  is  intended  to  deal  with  the  rule  laid  down  in  the  ConTeii- 
tion  of  1886,  which  has  since  been  altered  by  the  Additional  Act  of  Paiii.  ^ 
present  rule  is  treated  in  the  next  Section,  but  for  convenience  of  reference  uul 
comparison  its  text  is  given  here.  It  runs  :  '  Serial  noyels  {romatu^fetiHlftot'), 
including  short  stories,  published  in  newspapers  or  periodical  magazines  of  any 
country  of  the  Union,  cannot  be  reproduced,  in  original  or  in  trenslatioin,  in  the 
other  countries,  without  the  authorization  of  the  authors  or  their  lawful  repre- 
sentatives. This  applies  equaUy  to  other  articles  in  newspapers  or  maguiius 
whenever  the  authors  or  publishers  shaU  have  expressly  declared  in  the  newspaper 
or  magazine  in  which  they  have  published  them  that  they  forbid  their  reprodnctioii. 
For  magazines,  it  is  sufiScient  if  the  prohibition  is  made  in  a  general  way  at  the 
beginning  of  each  number.  In  the  absence  of  prohibition,  reproduction  viU  be 
permitted  on  condition  of  indicating  the  source.  No  prohibition  can  in  any  case 
apply  to  articles  of  political  diacuasion,  news  of  the  day,  or  miaoeOaneoos  itestf 
(notes  and  jottings).' 


8«e.iT.]  NEWSPAPER  AND  MAGAZINE  ARTICLES.  365 

of  any  express  reservation  on  his  part  there  is  much  to  be 
urged  against  granting  him  internationally  a  set  of  rights 
which  the  form  of  publication  suggests  that  he  does  not 
contemplate  ;  rights  which  might  be  of  small  advantage  to 
himself,  yet  a  serious  deprivation  to  others.^ 

Any  general  prohibition  directed  against  the  copying  by 
periodicals  of  one  country  of  the  contents  of  newspapers  and 
magazines  belonging  to  another  would  tend  to  retard  the 
diffusion  of  much  thought  and  knowledge  for  which  only  a 
speedy  diffusion  can  be  useful.*  A  literary  work  of  permanent 
interest  to  the  world  may  safely  be  granted  a  liberal  period  of 
international  copyright ;  but  this  scarcely  applies  to  articles 
appearing  in  periodicals  upon  current  events  or  current  phases 
of  thought.  Such  articles,  though  important  in  their  own  way, 
are  frequently  only  of  passing  interest,  and  are  rarely  collected 
into  book  form,  and  so  made  accessible  to  the  foreigner. 

On  account  of  the  insight  into  the  position  and  contempo- 
raneous ideas  of  their  country  given  by  articles  containing 
news  and  opinions  of  local  interest,  it  may  be  highly  desirable 
that  other  nations  should  be  made  familiar  with  them,  and 
that  they  should  be  made  accessible  to  the  general  public 
before  their  interest  is  lost  through  any  delay  arising  from 
a  necessity  of  securing  consent  to  reproduce  them  from 
the  author  or  the  publisher.  As  to  news  of  general  inter- 
national interest,  the  advantage  of  permitting  free  circulation 
between  nations  is  even  more  obvious.  As  will  be  seen 
later,  these  considerations  of   cosmopolitan  benefit  have  led 

*  Of  ooune,  by  express  -reeeryatioii  the  author  indicates  that  he  intends 
to  appeal  to  a  laiger  public  than  that  of  his  own  country ;  and,  as  he  is  the 
cnator  of  the  article,  he  should  be  able  to  do  what  he  likes  with  it.  The  point  is, 
not  that  he  has  no  claim  to  property  in  newspaper  and  magazine  matter,  but  that, 
imleBB  he  expressly  reserves  it,  there  is  a  presumption  that  he  does  not  wish  to 
aratl  himself  internationally  of  his  right. 

*  The  inlormatian  as  to  the  situation  of  affairs  in  a  given  country  which  is 
contained  in  articles  of  its  own  newspapers  and  magazines  is  of  course  much  more 
reliable  than  that  obtained  by  foreigners  in  other  ways. 
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to  the  total  exclusion  of  political  articles,  news  of  the  day, 
and  miscellaneous  items  (notes  and  jottings)  from  the  protec- 
tion of  the  Convention,  while  it  forms  the  reason,  just  as  the 
temporary  expectations  of  the  author  form  the  justification, 
for  the  qualified  exclusion  of  other  newspaper  and  magazine 
articles  from  the  benefits  of  international  recognition. 

History  of  Art  7. — In  the  original  project  of  the  Convention, 
drawn  up  by  the  Swiss  Federal  Council  and  presented  for  the 
consideration  of  the  Conference  of  1884,  no  special  treatment 
was  meted  out  to  the  contents  of  newspapers  and  magazine^. 
The  peculiarity  of  their  position  was  first  indicated  by  Germany 
in  the  list  of  questions  already  referred  to,*  in  which  it  was 
suggested  that,  with  the  exception  of  serial  novels  and  works  of 
science  and  art,  all  such  contents  should  be  left  open  to  free 
reproduction.^  Upon  discussion,  the  matter  was  sent  to  the 
Committee  of  Draftsmanship  for  examination  ;  and  as  a  result  an 
Article  (then  appearing  as  Art.  9)  was  drawn  up,  containing : 
(i)  A  free  permission  to  reproduce,  in  original  or  in 

translation,  articles  extracted  from  newspapers 

or  periodical  magazines  ; 
(ii)  A  statement  that  this  permission  wjis  not  to  extend 

to  the  reproduction  of  serial  novels  or  articles 

relating  to  science  or  art ; 
(iii)  A  similar  statement  with  regard  to  other  articles 

included   in    (i)   to   which  the  authors  or  pul>- 

lishers  should  have  attached  an  express  reserva 

tion;  and 
(iv)  A  proviso  that  no  such  reservations  could  apply  to 

articles  of  political  discussictn. 

^  See  No.  6  of  the  List. — Actes  de  la  Conference  de  BentHf  1884,  p.  25. 

'  Germany  had  for  a  long  time  taken  a  special  interest  in  the  question :  thus 
a  treaty  concluded  by  this  country  with  Switzerland  in  1869  contained  a  provision 
upon  the  subject,  which  is  again  dealt  with  in  the  German  law  of  1870,  in  German 
treaties  of  1883  with  France  and  Belgium,  and  in  one  of  1884  with  Italy.— 
See  Etudes  sur  la  revision  de  la  Conventioti  de  Berne^  pp.  57,  58. 
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The  Conference  accepted  the  Artich*  without  a  mend  men  t, 
ri'jtH'tiiif;  an  earne&t  plea,  on  grounds  of  cosmopolitan  benefit, 
by  the  delegate  of  Haiti  for  the  exclusion  of  scientific  articles 
from  the  prohibition  against  reproduction.  As  a  result  of  the 
reconsideration  of  the  Article  which  took  place  during  the 
Conference  of  1885,  it  was  embodied  as  Art.  7  of  the  Conven- 
tion, in  the  following  final  form  : — 

*  Articles  in  newspapers  or  magazines,  published  in  any 
country  of  the  Union,  may  be  reproduced,  in  original  or  in 
translation,  in  tlie  other  countries  of  the  Union,  unless  the 
authors  or  publishers  have  expressly  forbidden  it.  For  maga- 
zines, it  is  sufficient  if  the  prohibition  is  made  in  a  general 
manner  at  ihe  beginning  of  each  number  of  the  magazine. 

'  No  prohibition  can  in  any  case  apply  to  articles  of  political 
discussion  or  to  the  reproduction  of  news  of  the  day  or  mis- 
cellaneous items  (notes  and  jottings).' 

Ibfl  two  olasses  of  Vewspaper  and  Magazine  Artielef. — So  far 
as  it  goes,  the  result  of  this  provision  of  the  Convention  of 
1886  is  clear.  It  divides  newspaper  and  magazine  articles  into 
two  classes  :  (i)  those  dealing  with  political  discussion,  news 
of  the  day,  and  miscellaneous  facts,  and  (ii)  all  others.  Articles 
indnded  in  the  first  class  it  leaves  absolutely  open  to  repro- 
duction, while  those  in  the  second  may  be  copied  freely  only 
when  their  author  or  publisher  has  not  expressly  forbidden  it. 
It  is  necessary  to  explain,  however,  that,  though  the  prohibition 
to  copy  articles  comprised  in  (ii)  which  have  been  provided 
with  notice  of  reservation  is  part  of  the  jus  cogens  minimum  of 
the  Convention,  and  must  therefore  be  enforced  by  every 
member  of  the  Union  in  respect  of  foreign  takings  by  its  own 
periodicals,  the  clause  relating  to  the  general  permission  to 
copy  other  articles  is  optional,  and  each  country  may  take 
advantage  of  it  or  reject  it  by  its  domestic  law  at  will  ; 
though,  if  it  forbids  its  journals  to  copy  these  other  articles,  it 
cannot  demand  reciprocity  from  States  which  do  not. 
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It  is  not  the  object  of  the  Convention  to  prevent  any  country 
from  forbidding  its  own  periodicals  to  copy  foreign  articles. 
This  is  a  mere  matter  of  domestic  policy  ;  and  the  Convention 
is  concerned,  not  with  binding  countries  to  look  after  their  own 
interests,  but  with  binding  them  to  respect  the  interests  of 
others.^  This  point  was  considered  in  the  debate  upon  Art.  7 
which  took  place  at  the  Conference  of  1885,  when  it  was  also 
recognised  that  the  term  '  articles  of  political  discussion '  ap- 
plied only  to  writings  concerning  the  politics  of  the  day,  not 
to  essays  or  articles  treating  of  questions  of  political  science  or 
social  economy,  and  that  it  was  not  intended  to  permit  the 
reproduction,  e.g,  in  the  form  of  a  miscellany,  of  a  serie$  of 
articles  which  had  appeared  in  the  same  paper.* 

Position  of  Serial  Voyels. — Finally  the  question  of  the  position 
of  serial  novels  has  to  be  considered.  Although  such  novela 
appear  in  the  form  of  newspaper  and  magazine  articles,  they 
differ  from  ordinary  articles  in  that  they  are  works  of  the 
imagination,  possessing  a  separate  and  permanent  value  indepen- 
dent of  passing  events.  They  have  not  seldom  pre^^o^sly 
appeared  in  volume  form,  and  in  all  cases  they  have  exactly  the 
same  claim  to  protection  as  other  works  of  fiction. 

As  we  shall  see  later,  the  Additional  Act  of  Paris,  at  least  as 
regards  all  countries  of  the  Union  except  Norway  and  Sweden, 
has  now  made  clear  the  position  of  these  articles,  but  at  the 
earlier  Conferences  much  time  was  spent  in  discussing  whether 
the  liberty  of  reproduction  in  the  absence  of  reservation  given 
by  Art.  7  applied  to  them,  or  whether  they  fell  under  the 
general  rule  of  Art.  2.     In  order  to  make  this  matter  clear,  the 

*  At  the  Conference  of  1886  the  English  delegates  asked  for  the  suppreesion 
ol  Art.  7,  on  the  ground  that  the  law  of  England  required  articles  borrowed  from 
newspapers  to  be  provided  with  an  indication  of  the  source  whence  they  were 
taken.  It  was  then  explained,  doubtless  on  the  principle  indicated  above,  that 
it  was  not  intended  to  prevent  countries  from  requiring  their  own  papen  to 
indicate  the  source  of  borrowed  matter. — See  Aetea  de  la  Cwfireme  de  JBeme, 
1886,  p.  46. 

'  See  Actes  dc  la  Confirenee  de  Beme^  1886,  p.  46. 
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French  delegate,  at  the  third  Conference  of  1886,  proposed  to 
introduce  an  express  declaration  that  they  were  *  regalated,  not 
by  Art.  7,  but  by  Arts.  2,  5,  10,  and  11  of  the  Convention.' 
A  difference  of  opinion,  however,  manifested  itself  among  the 
delegates  and,  since  the  project  of  1885  was  regarded  as 
definitive,  the  proposal  was  withdrawn.  As,  however,  the  only 
objections  urged  against  it  were  that  it  was  superfluous,  and 
that  its  discussion  would  hinder  the  adoption  of  the  1885  draft, 
it  may  perhaps  be  assumed  that  the  general  opinion  of  the 
Union  was  on  the  side  of  France.^ 


The  Modifications  Effected  by  the  Additional 
Act  of  Paris,  1896. 

BiflcuBdon  of  the  Article  amongst  International  Societies. — 
In  the  interval  of  ten  years  which  elapsed  before  the  next 
Conference  of  the  International  Union,  the  position  of  serial 
novels  under  the  Convention  was  much  discussed  by  the 
various  societies  interested  in  the  matter.*  The  general  trend 
of  their  opinion  may  perhaps  be  expressed  in  the  words  of  a 
resolution  passed  by  the  assembly  of  German  authors  which 
met  at  Vienna  in  1893 :    *  Serial  novels  should  be  recognised 

*  See  Aetet  ie  la  Cmfirenee  de  Berne,  1886,  pp.  16,  17.  But  Germany  at  least 
took  another  view.  It  was  its  delegates  who  urged  the  ohjection  that  the  French 
proposal  would  provoke  discussion  and  so  hinder  the  adoption  of  the  text,  which 
had  already  been  settled.  Later,  Bismarck,  m  the  explanatory  memorial,  dated 
6th  May,  1887,  by  which  he  submitted  the  Convention  to  the  German  Diet  for 
approval,  stated  that  the  protection  of  serial  novels  under  the  Convention  de- 
pended on  express  reservation.  The  same  opinion  was  held  by  the  German 
anthorities,  MM.  Dambach  and  Scheele.  In  this  connection  it  is  interesting  to 
note  that  the  International  Office  suggests  the  following  definition  of  a  news- 
paper article :  *■  A  short  and  cursory  article,  bearing  upon  a  subject  of  the  day, 
niore  especially  upon  a  political,  administrative,  or  critical  subject.'  See  on  the 
whole  matter,  ^tudet  sur  la  revision  de  la  Convention  de  Berne,  pp.  58-60. 

*  See  th^  resolutions,  collated  in  Aetes  de  la  Conference  de  Farit,  pp.  67,  58. 

BB 
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by  a  special  declaration  as  being  literary  works,  not  newspaper 
articles.'  At  the  same  time,  it  may  be  gathered  from  resolu- 
tions of  an  International  Literary  Congress  which  met  at 
Paris  in  1889,  and  of  the  Institute  of  International  Law, 
meeting  at  Cambridge  in  1895,  that  there  was  a  movement  in 
favour  of  making  it  obligatory  upon  periodicals  to  indicate  the 
source  whence  matter,  lawfully  copied,  was  derived. 

The  Paris  Amendment — ^The  French  Gh)vemment  in  its  draft 
of  amendments  to  the  Convention  went  far  beyond  these 
suggestions.  It  proposed  that  no  articles  except  articles  of 
political  discussion,  news  of  the  day,  and  miscellaneous  items 
(notes  and  jottings),  should  be  open  to  reproduction  without 
the  express  authorisation  of  the  author.^  This  proposition  was 
too  sweeping  for  the  Conference.  The  delegates  of  Grermany, 
Belgium,  Holland,  and  Monaco  all  made  alternative  suggestions 
embodying  a  less  radical  reform,'  and  the  ultimate  result  was 
the  framing  of  a  new  Article,  couched  in  the  following  terms : 
'  Serial  novels  (romans-feuilletons),  including  short  stories,  pub- 
lished in  newspapers  or  magazines  of  any  of  the  countries 
of  the  Union  cannot  be  reproduced,  in  original  or  translation, 
in  the  other  countries  without  the  authorisation  of  the  authors 
or  their  lawful  representatives.  This  applies  equally  to  other 
articles  in  newspapers  or  magazines  whenever  the  authors  or 
publishers  shall  have  expressly  declared  in  the  newspaper  or 
magazine  in  which  they  have  published  them,  that  they  forbid 
their  reproduction.  For  magazines  it  is  sufficient  if  the  pro- 
hibition is  made  in  a  general  way  at  the  beginning  of  each 
number.  In  the  absence  of  prohibition,  reproduction  will  be 
permitted  on  condition  of  indicating  the  source.  The  pro- 
hibition cannot  in  any  case  apply  to  articles  of  political 
discussion,  news  of  the  day,  or  miscellaneous  items  (notes  and 
jottings).' 

>  See  AeU»  de  la  Conference  de  PariSf  pp.  41,  42. 

>  See  Aetes  de  la  Conference  de  Pam,  pp.  116,  116, 
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Eibotfl  of  the  AmendmeiLt — This  Article  differs  from  the 
original  Art.  7  of  1886,  in  that  it  definitely  and  absolutely  for- 
bids the  reproduction  of  serial  novels  and  short  stories^  without 
the  authorisation  of  the  author,  and  in  that  for  other  articles 
which,  when  unprovided  with  reserve,  it  leaves  open  to  reproduc- 
tion in  the  terras  of  the  1886  Convention,  it  requires  that  the 
source  whence  they  are  taken  shall  be  indicated.*  In  form  it  is 
also  changed — to  prohibitory  from  permissive. 

The  wording  of  the  new  Article  leaves  some  doubt  as  to 
whether  it  was  meant  to  exact  indication  of  source  in  respect  of 
reproductions  of  articles  of  political  discussion,  etc.  Upon  the 
point  being  raised  by  M,  de  Borchgrave,  one  of  the  delegates 
of  Belgium,  it  was  definitely  stated  that  such  articles  were  to 
remain  under  the  old  rdgime  and  that  it  was  not  intended  to 
require  indication  of  source  for  such  reproductions.* 

Beproduetion  in  other  Vewspapen  or  Magazines  alone  con- 
templated.— Another  point  worthy  of  note — ^also  elucidated  by 
M.  de  Borchgrave — is  that  it  had  been  assumed  all  through, 
not  only  in  the  proceedings  at  Paris,  but  previously  in 
1884,  1885,  and  1886  at  the  Conferences  of  Berne,  that  the 

^  These  latter,  designated  in  the  Act  of  Paris  by  the  word  Nouvellea,  are 
thus  defined  by  M.  Renault  in  his  report  drawn  np  for  the  Ptois  Conference  in 
the  name  of  the  Commission  of  draftsmanship  :  *  Short  romances  and  tales 
and  works  of  fiction,  often  compressed  into  a  single  article  in  a  newspaper 
or  rcTiew.* — See  Actet  de  la  Conference  de  Fai-itt  p.  171. 

'  The  reason  for  the  absolute  protection  of  serial  ^novels  is  practical 
as  wen  as  theoretical  in  charactor.  Arrangements  in  many  cases  exist 
between  newspaper  proprietors  and  authors  by  which  the  former  are 
allowed  to  reproduce,  as  serial  stories,  novels  which  have  already  appeared  in 
Tolmne  fonn.  If,  then,  serials  are  only  to  be  protected  when  provided  with 
notice  of  reservation,  the  authors,  in  cases  where  such  arrangements  are  made,  are 
likely  to  undergo  the  hardship  of  seeing  their  works  copied  by  other  magazines, 
through  the  n^ligence  of  the  newspaper  proprietors,  over  whose  actions  they 
have  no  immediate  control. 

'  The  point,  as  raised,  only  affected  articles  of  political  discussion ;  but  it 
foQowB  a  fortiori  that  the  rule  laid  down  applies  also  to  news  of  the  day  and 
nusoellaneoua  facts.  It  seems  desirable  that  indication  of  source  should  be 
exacted  for  articles  of  political  discussion  at  least. — See  Actes  de  la  Confercnee  de 
P«rw,  p.  138. 
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permission  given  by  the  Article  applied  only  to  reproductions 
in  other  newspapers  and  magazines ;  and  that,  therefore,  the 
omission  of  any  express  limitation  to  this  effect  was  to  he 
attributed  rather  to  a  feeling  on  the  part  of  the  Conference  that 
it  was  unnecessary,  than  to  any  idea  that  it  was  not  consonant 
with  the  intention  of  the  Article.  In  the  Report  of  the  Com- 
mittee, drawn  up  by  M.  Renault,  it  is,  indeed,  mentioned  that 
the  Committee  ^  thinks  that,  although  it  is  not  expressly 
stated,  the  reproduction  which  is  permitted  is  reproduction  in 
other  newspapers  or  magazines.  The  publication  of  a  volume 
composed  of  a  series  of  articles  without  the  authorisation  of  the 
author  is  not  allowed.'^ 

Systematio  AppropriatioiL  —It  would  seem  that  the  permission 
of  Art.  7  would  warrant  a  systematised  and  regular  borrowing 
of  articles  by  the  same  periodical  from  the  same  source.  The 
difference  between  such  a  reproduction  as  this  and  an  occasional 
borrowing  of  an  occasional  article  or  two  is  not  one  of  kind, 
but  one  of  degree.  On  the  other  hand,  it  is  clearly  not  desirable 
that  one  journal  should  make  a  substantial  and  frequent  use  o£ 
another  as  a  source  of  newspaper  matter,  without  paying  for 
what  it  takes.  If  articles  are  worth  taking  they  are  worth 
paying  for  ;  and,  in  cases  where  the  taking  is  wholesale,  the 
consideration  that  no  one  should  be  allowed  to  derive  profit 
from  the  labour  of  another  without  making  some  recompense 
may  well  outweigh  the  consideration  of  cosmopolitan  benefit.* 
In  any  case,  it  is  to  be  hoped  that  this  question  of  organised 
'  tapping '  for  material  will  be  dealt  with  at  the  next  Conference 
of  the  International  Union. 

^  Report  of  the  Committee,  Aetes  de  la  Conference  de  Farit,  p.  171. 

»  Under  the  Swiss  law  the  abuse  may  be  met  imder  Art.  60  of  the  Code  des 
Ohligatums  by  prosecution  for  illicit  profit-making :  *  Quiconque  cause  sans  droit 
im  dommage  k  autrui,  soit  II  dessein,  soit  par  negligence  on  par  imprudence,  est 
tenu  de  le  r6parer.' 
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SECTION  V. 

PHOTOGRAPHS,  ETC. 

The  Convention  rule  a  compromise — Photographic  works — Combination 
of  artistic  and  industrial  elements — Various  views  taken  by  different  countries 
—History  of  the  1886  rule — Effect  of  thb  is  to  create  a  sub-Union — Change 
io  the  German  view — ^The  rule  of  the  Additional  Act,  1896 — Recommenda- 
tion that  all  countries  should  protect  photographs — Semi-official  view  as  to 
effect  of  Paris  amendment — Criticism  of  this  view — Choregraphic  works 
—Indeterminate  position  of  these  works — Definition — ^The  German  view — 
Choregraphic  works  to  be  protected  where  recognised  by  domestic  law 
—Effect  of  Convention  to  create  a  sub-Union  for  these  works — ^The  pro- 
tection of  choregraphic  works  throughout  the  Union — Works  of  architec- 
ture—Buildings as  subjects  of  copyright — Works  of  architecture  protected 
by  Additional  Act  of  Paris — A  sub-Union  created. 

The  Convention  Aule  a  Compromise. — In  regard  to  photo- 
graphs, choregraphic  works,^  and  works  of  architecture  proper 
(as  distinguished  from  their  plans)  the  rule  laid  down  by  the 
Convention  represents  a  compromise  between  the  countries 
which  recognise  the  claim  of  these  works  to  domestic  copy- 
right protection,  and  those  which  deny  to  them  all  copy- 
right character.  The  former  naturally  advocated  their  inclu- 
sion in  Art.  4,  while  the  latter,  holding  that  they  were  not 
'literary  or  artistic,'  refused  on  principle  to  consent  to  any 
mention  of  them  in  the  definition  of  'literary  and  artistic 
works.'  The  ultimate  result  was  that  in  each  case  the  subjects 
in  question  were  not  included  in  Art.  4,  but  were  dealt  with 
by  separate  provisions,  providing  for  their  protection  by  the 
countries    which  gave  them    domestic    recognition.      Other 

^  Descriptiye  representations  on  the  stage,  in  which  the  story  is  expressed  by 
the  poetureB  and  movements  of  the  ballet. 
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States  are  relieved  from  any  obligation  to  protect  them,  but 
the  Articles  regulating  their  position,  being  all  inserted  in 
the  Closing  Protocol,  are  to  be  regarded  as  merely  provisional, 
suggesting  future  reform  of  domestic  law  for  the  backward 
countries. 


Photographic  Works. 

Combination  of  Airtistio  and  Industrial  element!. — In  photo- 
graphs,  an   artistic   element  is   combined   with    an    element 
purely  mechanical,   in   varying   degrees    of    proportion.    In 
photographs   of  landscapes,  etc.,   the  selection   of   a  suitable 
subject  exacts  from    the    photographer    an    appreciation  of 
artistic   eflFect ;    while,    in    photographs   from   life,   the  pose 
and    grouping    of    the    subjects,    the    arrangement    of   the 
l>ackground   and   setting,   and   the   distribution   of   the  light 
are  artistic  processes  of  no  small  importance.     In  retouching 
the   negative  the   skill  of   the  photographer   is  again   called 
into  exercise  :  but  in  the  actual  process  by  which   the  im- 
pression is  obtained  he  plays  a  very  small  part,  his  functions 
being  confined  to  setting  the  camera  in  motion.     Where  the 
operator    neither    selects    or  arranges   his    subject    with   an 
eye  to  artistic  eflFect,  nor  retouches  the  negative,  the  artistic 
element    disappears    altogether :   but  the  mechanical  element 
can  never  disappear,  and  therefore,  though  some  photographs 
may  be  partially  artistic  in  character,  others  may  be  entirely 
devoid  of  the  artistic  element. 

On  the  other  hand,  all  i)hotographs  owe  their  origin  to 
tlie  industry  of  the  operator  :  hence  even  those  which  are 
in  no  sense  works  of  art  have  some  claim  to  protection  as 
industrial  works.  Moreover  in  practice  some  intellectual 
element  must  always  be  present.  Thus,  the  question 
usually  being  one  merely  of  degree,  it  is  often  difficult  to 
determine  in  the  abstract  whether  a  given  photograph  should 
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be  granted  an  extended  measure  of  protection  as  a  work  of 
art,  or  regarded  as  industrial  and  invested  with  a  period  of 
protection  which  is  comparatively  short. 

Tarioni  views  taken  by  different  countries. — The  difficulty 
is  usually  solved  once  for  all  by  a  statutory  decision  as  to  the 
category  in  which  photographs  shall  be  placed :  and,  as  this 
is  almost  entirely  an  arbitrary  matter,  it  is  not  to  be  wondered 
at  that  we  find  divergences  in  the  views  taken  by  various 
countries.^  Thus  Germany  and  Switzerland  regard  ail  photo- 
graphs as  industrial  works,  and  protect  them  as  such, 
giving  them  a  period  of  only  five  years  ;  while  Spain,  Great 
Britain,  and  Monaco  treat  all  photographs  indiscriminately 
as  artistic  works  and  accord  them  the  full  term  of  artistic 
copyright. 

History  of  the  1886  Eule. — The  question  of  the  international 
protection  of  original  photographs  was  raised  by  France, 
npon  the  discussion  of  Art.  4  by  the  1884  Committee  of 
draftsmanship.  It  was  then  suggested  that  they  should  be 
included  among  the  works  enumerated  in  that  Article :  but 
the  German  delegates  objected,  on  the  ground  that  the  present 
state  of  the  domestic  law  of  Germany  would  not  allow  that 
country  to  consent  to  their  being  placed  in  the  class  of  artistic 
works.  The  result  was  that  the  Committee  decided  to  leave 
the  question  open  for  the  time,  but  to  draw  up  a  resolution 
indicating  the  desirability  of  including  original  photographs 
in  the  protection  of  the  Convention.  This  resolution  was 
adopted  by  the  Conference  and  embodied  in  the  draft  Conven- 
tion of  1884.* 


1  In  Belgium,  Fiance,  and  Italy,  howeyer,  it  is  left  to  the  Courts  to  decide 
in  each  case  whether  the  photograph  is  an  artistic  work  or  not.  This  method, 
though  the  only  one  that  is  theoretically  correct,  presents  numerous  practical 
ditBcnlties,  and,  as  M.  Pooillet  says,  'exalts  the  Courts  into  academies  by 
making  them  judges  of  the  beautiful,  when  they  should  only  be  judges  of 
the  right.' 

*  See  Aetet  de  la  Cofifirrttce  de  Benie,  1884,  p.  63. 
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In  1885  France  again  proposed  that  photographs  should 
be  included  in  Art.  4,  and  again  upon  objection  by  Germany 
the  question  was  shelved.  This  time,  however,  the  Committee 
inserted  a  definite  provision  in  the  Closing  Protocol,  requiring 
the  countries  which  did  not  deny  the  character  of  artistic  worb 
to  the  works  in  question,  to  admit  them  to  the  benefit  of  the 
Convention, 

The  1886  Aule. — The  provision  in  question  was  adopted  by 
the  Conference,  and  stands  as  No.  1  in  the  Closing  Protocol 
to  the  Convention  of  1886,  in  the  following  terms  : — 

'  With  reference  to  Art.  4,  it  is  agreed  that  those  countries 
of  the  Union  in  which  the  character  of  artistic  works  is 
not  refused  to  photographic  works,  bind  themselves  to  admit 
them,  from  the  coming  into  force  of  the  Convention  concluded 
this  day,  to  the  benefit  of  its  provisions.  They  are,  however, 
only  bound  to  protect  the  author  of  the  said  works  in  so  far 
as  their  law  permits,  saving  the  international  arrangements 
at  present  existing  or  hereafter  to  be  entered  into.'  (The 
second  paragraph  treats  of  authorised  photographs  of  pro- 
tected works  of  art,  and  is  dealt  with  in  Sec.  3  of  this 
chapter.) 

Effect  of  the  finle  to  create  a  sub-XInion. — As  M.  Numa 
Droz  has  pointed  out,^  tlie  effect  of  the  Article  is  to  create 
a  limited  Union  (Union  restreinte)  between  the  countries 
which  do  not  reject  the  claim  of  photographs  to  be  treated 
as  artistic  works.*  From  the  wording  of  the  Closing  Proto- 
col, and  from  the  consideration  that  the  general  principle 
of   the  Convention  is   to   require   each  country  to  extend  its 

1  Journal  de  Droit  Intematimal  Priviy  1886,  p.  489. 

2  The  negative  wording  of  the  article — *  in  which  the  character  ...  is  not 
refused,*  etc., — ^is  worthy  of  note,  both  on  account  of  the  practical  effect  it  has 
in  binding  countries  in  which  the  position  of  the  works  in  question  is  not  deaiij 
defined  by  law,  and  because  it  indicates  the  view  of  the  Convention  that  photo- 
graphs have  SLprimd  facie  claim  to  protection,  so  that  the  relegation  of  the  matter 
to  domestic  legislation  is  a  concession  made  to  those  countries  which  refnse  to 
recognise  their  artistic  character. 
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own  domestic  protection  to  Unionist  works,  it  would  appear 
that  the  members  of  this  snb-Union  are  not,  as  suggested  by 
M.  Darras,^  merely  obliged  to  protect  photographs,  inter  se^ 
bat  that  they  are  also  bound  to  admit  the  photographs  of  the 
other  Union  countries  to  the  benefits  of  the  Convention.* 

The  result  of  this  is  not,  however,  to  secure  any  protection 
for  photographs  of  countries  which  grant  them  no  protection 
whatever  by  their  domestic  law — for,  though  due  in  principle, 
such  a  protection  would  in  fact  be  excluded  by  the  rule  of 
Art.  2,  providing  that  the  duration  of  the  rights  to  be  accorded 
cannot  exceed  that  of  the  country  of  origin, — but  only  for 
those  belonging  to  countries  which  grant  them  some  domestic 
protection,  though  this  may  be  based  on  the  idea  that  they 
are,  e,g.,  industrial  works.  Thus  a  German  photograph, 
having  fulfilled  the  conditions  and  formalities  of  the  German 
law,  would  probably  be  protected  by  France  for  a  period  of 
five  years,  this  being  the  term  granted  by  the  domestic  law  of 
Germany,  although  that  law  only  protects  photographs  as 
industrial  works.  The  reverse  would  not  hold  good  ;  a  French 
photograph  would  gain  no  Convention  protection  whatever 
in  Germany. 

(Shange  in  the  Oermaii  view. — In  a  treaty  with  the  United 
States  of  the  15th  January,  1892,  Germany  agreed  to 
accord  to  the  photographs  of  American  citizens  the  benefits 
of  its  domestic  law.  This  indicated  a  change  of  attitude  on 
the  part  of  Germany,  and  it  is  therefore  not  surprising  to  find 
that,  at  the  Paris  Conference  of  1896,  that  country  consented 
to  a  change  in  the  wording  of  §  1  of  the  Closing  Protocol, 
though  it  still  refused  to  agree  to  the  proposal  of  France  to 
include  photographs  in  the  enumeration  of  Art.  4.* 

'  Dams,  Dh  Droit  dn  Auteurs  et  de*  Artistes,  pp.  586,  587. 

'  See  itvde*  sur  la  revision  de  la  Convention  de  Berne,  p.  40. 

'See  resolutions  of  the  Intemational  Literary  and  Artistic  Association  and 
the  Intemational  Photographic  Union  in  Actes  de  la  Conference  de  Paris,  p.  55, 
for  various  suggestions. 
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The  fitde  of  the  AdditioiLal  Act,  1896.— This  ref  ii:>al  placed 
the  adoption  of  that  measure  out  of  the  question :  and  the 
Article  ultimately  accepted  by  the  Conference  of  Paris,  which 
now  stands  as  No.  1,  B,  of  the  Closing  Protocol,  runs : 

(*  With  reference  to  Art.  4  it  is  agreed  as  follows ')  :— 
'  Photographic  works,  and  works  obtained  by  analogous  pro- 
cesses, are  admitted  to  the  benefit  of  the  provisions  of  those 
Acts,^  in  so  far  as  domestic  law  allows  this  to  be  done,  and 
in  the  ineasure  of  the  protection  that  it  accords  to  similar 
national  works.  .  .  .'  (The  proviso  dealing  with  authorised 
photographs  of  protected  works  of  art  remains,  in  the  same 
terms  as  before.) 

Seoommendation  that  all  countries  should  protect  Photographi. 
— In  view  of  the  diversity  of  domestic  law  in  respect 
of  the  protection  of  photographs,  the  Conference  of  Paris 
also  issued  the  following  Recommendation  ( Vceu)  :  '  It  is 
desirable  that,  in  all  the  countries  of  the  Union,  the  law 
should  protect  photographic  works,  or  works  obtained  by 
analogous  processes,  and  that  the  duration  of  the  protection 
should  be  at  least  fifteen  years.'  Clause  1  of  the  Interpretative 
Declaration  of  Paris,  which  provides  that  the  protection  of 
Art.  2  depends  soleli/  upon  the  fulfilment  of  the  conditions 
and  formalities  of  the  country  of  origin,  is  also  made  applicable 
to  the  protection  of  photographic  works.^ 

Semi-official  view  as  to  effect  of  Paris  Amendment — ^The 
effect  of  the  Act  of  Paris  is  thus  described  by  M.  Renault, 

1  I.e»  tho  Borne  Convention  and  the  Act  of  P&ris. 

'  It  may  be  well,  in  this  connection,  once  more  to  point  out  that  Norway 
and  Sweden  have  refused  to  accept  the  Additional  Act  of  Paris,  and  England  the 
Interpretative  Declaration,  so  that  the  relations  of  Norway  and  Sweden  with 
the  other  countries  of  tho  Union  are  regulated  solely  by  the  original  Berne  Con- 
vention and  the  Interpretative  Declaration,  and  those  of  England  by  tiie  Berne 
Convention  and  the  Act  of  Paris  (but  see,  contra^  Ze  Droit  iTAtUrmr,  1899, 
p.  64).  As  to  conditions  and  formalities,  however,  England  interprets  the  Con- 
vention in  the  sense  of  the  Interpretative  Declaration  (see  a  statement  by  Mr. 
Howard,  one  of  the  English  delegates  at  the  Paris  Conference,  in  AcUt  de  la 
Oot^fermee  de  Farin,  p.  111). 
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in  the  Report  of  the  Committee :  '  Thus,  in  the  relations 
between  the  countries  of  the  Union,  the  protection  accorded 
to  photographs  or  to  works  obtained  by  analogous  processes 
can  be  demanded,  whatever  it  is.  No  country  sacrifices  its 
principles,  though  every  country  accords  its  domestic  treat- 
ment to  Union  countries.  The  essential  thing  is  that  protection 
should  be  assured  ;  the  nature  of  the  protection  is  of  secondary 
importance. 

'From  the  fact  that  protection  must  be  claimed  in  virtue 
of  the  Convention,  it  follows,  on  the  one  hand,  that  protection 
cannot  be  claimed  for  a  longer  period  than  in  the  country 
of  origin,  and,  on  the  other  hand,  that  it  is  sufficient  to 
fulfil  the  conditions  and  formalities  prescribed  in  that  country, 
conformably  to  the  interpretation  ...  of  Art.  2,  §  2,  of  the 
Convention.  ...  It  is  useful  to  note  that,  according  to  the 
clause  submitted  to  the  Conference,  the  countries  of  the  Union 
in  which  as  a  matter  of  fact  no  protection  is  granted  to  photo- 
graphs by  law,  are  not  obliged  to  protect  the  photographs  of 
the  other  countries  of  the  Union,  and  nevertheless  will  profit 
by  the  protection  accorded  in  these  latter  countries.  Here 
again  there  is  a  concession  made  without  reciprocity.'^ 

Criticiflm  of  this  view. — ^The  first  part  of  this  extract  con- 
tains a  lucid  statement  of  the  actual  position  :  but  the  latter 
portion  seems  somewhat  inconsistent,  since,  where  the  term 
of  protection  granted  by  the  country  of  origin  is  nily  any 
positive  term,  however  short,  must  exceed  it,  and  therefore, 
under  the  rule  of  Art.  2,  §  2,  countries  in  which  the  law 
gives  no  protection  whatever  to  photographs,  though  in  theory 
they  may  be  entitled  to  profit,  will  in  fact  profit  nothing  by 
the  Convention  protection  accorded  by  other  countries,  in 
compliance  with  the  Protocol.  The  general  principle  that,  in 
order  for  a  work  to  have  a  lociis  standi  to  claim  international 
protection,  it  must  be  in  the  enjoyment  of  some  protection  in  its 

*  See  Aetes  de  la  Conference  de  Pari»y  p.  167. 
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own  country,  supports  the  unambiguous  wording  of  Art.  2,  §  2, 
in  ibis  respect. 

The  final  statement  of  the  passage  in  M.  Renault s  Report 
set  out  above  must  therefore  be  explained  by  supposing  that 
it  treats  only  of  the  primary  obligation  of  the  Article, — ^by 
which  countries  protecting  photographs  are  obliged  to  admit 
all  Unionist  photographs  to  the  benefit  of  the  provisions  of  the 
Convention^ — not  of  the  way  in  which  that  obligation  works 
out.  If  there  is  any  contradiction,  it  would  seem  that  tbe 
revised  Convention,  which  alone  constitutes  a  binding  act,  must 
override  the  official  report,  which  only  aims  at  explaDation. 
It  is,  therefore,  difficult  to  agree  with  the  view  expressed  in 
Le  Droit  (TAideur^^  that  the  effect  of  the  Articles  in  question, 
in  view  of  the  Report,  is  to  make  it  obligatory  upon 
countries  which  themselves  protect  photographs  to  grant  any 
protection  to  photographs  emanating  from  countries  which 
themselves  grant  none  by  their  domestic  law. 


Chorkgraphic  Works. 

Indeterminate  position  of  these  works. — As  regards  chore- 
graphic  works  (descriptive  ballets),'  it  was  the  fact  tliat  their 
position  as  a  class  was  in  most  countries  still  undetermined, 
rather  than  any  positive  difference  of  opinion  as  to  their  nature, 
that  stood  in  the  way  of  their  inclusion  in  Art.  4  of  the 
Convention.  The  extent  to  which  the  development  of  the 
choregraphic  art  had  attained  in  Italy  led  this  country  to 
propose  at  the  1885  Conference  that  these  works  should  be 
enumerated  among  the  *  literary  and  artistic  works '  of  that 

1  Le  Droit  tPAuteur,  1899,  pp.  64,  66. 

*  Beflnition. — A  choregraphic  work  is  dofined  by  the  International  OflBce  in 
LeDnnt  d'Auteur^  1899,  p.  14,  as  a  work  which  *  represents  ...  a  processional 
dance,  sometimes  also  a  dancing  group,  the  object  being  to  reproduce  on  the 
stage  a  determinate  subject,  often  an  allegory  or  a  symbolic  grouping.* 
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Article^ ;  the  objection  then  made,  which,  as  in  the  case  of 
photographs,  originated  with  the  German  delegacy,  was  that 
*the  task  of  defining  these  works,  which  in  certain  countries 
have  onlj  quite  recently  been  admitted  to  protection,  still 
presents  serions  difficulties.'  * 

The  Oemian  view. — The  following  remarks  of  M.  Reichardt* 
clearly  express  the  position  taken  up  by  Germany :  *  A 
thorough  examination  of  the  question  has  shown  us  that,  instead 
of  providing  for  the  protection  of  these  works  expressly  and 
generally  by  the  Convention,  it  would  be  preferable,  in  the 
interests  of  the  development  of  the  matter,  to  leave  this 
question  to  the  judgment  of  the  Courts.  The  Convention 
already  protects  the  libretto  and  the  music  of  ballets  upon 
another  ground.  What  else  is  there  then  to  protect?  It  would 
be  the  enseinble  of  dances,  poses,  and  living  pictures,  etc.  In 
proclaiming  the  protection  of  choregraphic  works  unreservedly 
and  indiscriminately,  would  not  the  Conference  run  the  danger 
of  including  implicitly  in  this  protection  such  and  such  a 
p««ttio-choregraphic  work  which  would  not  merit  inclusion 
amongst  works  of  art?  Do  you  wish  to  protect  upon  this 
ground  every  pantomime,  every  choregraphic  scene,  represented 
in  the  circus,  at  fairs,  in  booths,  even  in  the  open  street  ? 
There  does  not  exist  in  science,  in  the  various  systems  of  law, 
or  .  .  .in  jurisprudence,  any  clear  definition  of  choregraphic 
works. 

'In  view  of  the  imperative  need  to  exercise  discrimi- 
nation in  granting  the  protection  claimed  by  the  Italian 
delegacy,  it  will  be  necessary,  at  least  until  the  problem  of  a 
definition  is  solved,  to  reserve  to  the  Courts  the  power  of 
deciding,  when  the  question  arises,  if,  and  under  what  condi- 
tions, the  protection  accorded  to  dramatic  or  dramatico-musical 

*  In  Art.  5  of  the  Montevideo  Convention,  choregraphic  works  are  mentioned 
amongst  the  works  to  be  protected. 

*  Acta  de  la  Canfirence  de  Berne,  1885,  p.  43.  »  Ibid,,  pp.  21,  22. 
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works   against  illicit  reproduction    applies    to    choregraphio 
works.' 

Choregraphio  Works  to  be  proteoted  where  reoogniied  by 
domestio  law. — Hence  this  subject  too  was  dealt  with  in  a 
provision  of  the  Closing  Protocol  (§  2),  which  runs  thus  : 

*With  reference  to  Art.  9,  it  is  agreed  that  those  of  the 
countries  of  the  Union  the  law  of  which  implicitly  includes 
choregraphio  works  amongst  dramatico-musical  works,  ex- 
pressly admit  the  said  works  to  the  benefit  of  the  provisions 
of  the  Convention  concluded  this  day. 

'  It  is,  however,  understood  that  disputes  which  may  arise 
upon  the  application  of  this  clause  shall  be  reserved  for  the 
decision  of  the  respective  Courts.'  ^ 

EflTeot  of  the  Conventioii  is  to  oreate  a  sab-Vnion  for  these 
Works. — In  spite  of  a  further  effort  on  the  part  of  Italy,  made 
at  the  Paris  Conference,  to  secure  the  inclusion  of  choregraphic 
works  in  Art.  4,  this  provision  remains  unaltered,  and  at 
present  stands  part  of  the  Convention,  as  §  3  of  Ae  Closing 
Protocol.  Its  effect  is  to  create  a  sub-Union,  similar  in 
character  to  that  created  for  photographs,  between  the  varioas 
States  of  the  Union  in  which  the  domestic  law  recognises  the 
dramatico-musical  character  of  choregraphic  works.  It  is  to 
be  noted  that  the  domestic  protection  which  the  Convention  has 
in  view  need  not  flow  from  an  express  statutory  provision,  but 
may  be  the  result  of  general  principles  of  law  including 
choregraphs  in  the  interpretation  of  dramatico-musical  works, 
whether  declared  in  decisions  of  the  Courts  or  not.  In  any 
case,  it  will  be  for  the  Courts  to  decide  whether  a  given  chore- 
graphic  work  falls  within  the  protection  of  the  law.^ 

The  Proteotipn  of  Choregraphio  Works  fhroughout  the  TTnioiL — 
Among  the  countries  of  the  Union,  Belgium,  Haiti,  Luxem- 
burg, Monaco,  Switzerland,  and  Tunis  have  not  yet  found  it 

>  A  (>ennaii  Treaty  of  1SS4  with  Italy  contains  an  analogous  dispoflition. 
'  See  Le  Droit  d'AuUur,  1899,  pp.  13  seq.,  on  the  whole  question. 
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necessary  to  lay  down  any  rule  as  to  the  status  of  chore- 
graphic  works.  Italy  grants  an  express  protection  to  such 
works  ;  Denmark  and  Norway  protect  ^  ballets,  pantomimes, 
and  other  analogous  works  for  which  special  music  has  been 
composed';  and  the  definition  of  'dramatic  piece '^  in  the 
English  Act  of  1842  is  wide  enough  to  include  all  ordinary 
choregraphic  works.  In  Spain  and  France  such  works  are 
protected  under  general  principles  of  the  law.*  In  Germany  it 
is  for  the  Courts  to  decide,  for  each  case  as  it  arises,  whether 
the  choregraphic  work  can  be  regarded  as  dramatic  or 
dramatico-musical  or  not,  and  to  grant  or  withhold  the  pro- 
tection of  the  law  accordingly. 

Works  of  Architbcturb. 

Buildings  as  subjects  of  Copyright.— While  the  claim  of  the 
architect  to  copyright  in  his  plans  and  designs  has  for  some 
time  been  widely  recognised,  it  is  only  recently  that  the  ques- 
tion whether  he  should  be  accorded  any  protection  in  his 
buildings  as  such  has  received  notice.  It  was  not  brought  for- 
ward in  the  Conferences  of  Berne  ;  but  between  the  last  of  those 
conferences  and  the  Conference  of  Paris  a  plea  was  raised  by 
M.  Jules  de  Borchgrave,  in  Le  Droit  £ Auteur^^  on  behalf  of 
such  works  in  question,  and  in  the  J^tudes  compiled  by  the  Inter- 
national Office  in  view  of  the  latter  Conference  a  full  discussion 
of  the  matter  was  undertaken,  in  which  the  same  conclusions 
as  those  of  M.  de  Borchgrave  were  reached.  At  the  time  of 
the  Conference  of  1886  *the  right  of  re-edification' — as  the 

^  'The  words  *^  dramatic  piece  "  shall  be  construed  to  mean  and  include  every 
tragedy,  comedy,  play,  opera,  farce,  or  other  scenic,  musical,  or  dramatic  entertain- 
ment/—Stat.  5  and  6  Vict.  c.  46,  sec.  2. 

'  As  to  France,  there  are  decisions  to  support  this  view.  Moreover,  in  the 
treaty  of  1884  with  Italy  choregraphic  works  are  expressly  included  amongst 
protected  works,  and  their  unauthorised  representation  in  public  is  forbidden. 

*  le  J)r9it  d'Auteur,  1890,  pp.  1%  seq. 
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architect's  exclusive  right  to  reproduce  imitations  of  buildings 
which  he  has  erected  has  been  called — was  not  expressly  recog- 
nised by  the  domestic  law  of  any  country  of  the  Union,  though 
it  was  protected  implicitly  by  the  law  of  France,  Belgium,  and 
and  Spain,  and,  probably,  by  that  of  Italy  and  Switzerland : 
and  up  to  the  present  the  new  law  of  Luxemburg,  enacted  in 
1898,  is  the  only  one  which  contains  a  specific  mention  of 
'  works  of  architecture '  among  the  works  to  be  protected. 

Tliere  is  no  need  here  to  enter  into  a  lengthy  consideration 
of  the  reasons  upon  which  the  claim  of  such  works  to  protec- 
tion is  based.  It  is  sufficient  to  say  that  an  edifice  may  embody 
an  original  conception  on  the  part  of  the  architect,  just  as  a 
book  may  embody  an  original  conception  on  the  part  of  the 
author,  or  a  plastic  work  such  a  conception  on  the  part  of  the 
sculptor  ;  and  that,  whatever  the  form  of  a  work,  it  is  unfair 
to  deny  to  its  creator  an  exclusive  right  in  it,  unless  from  ifcs 
nature  and  purposes  it  is  reasonable  to  presume  an  intention  to 
throw  open  the  work  to  free  reproduction.  The  architect  is 
provided  with  a  remedy  against  the  unauthorised  reproduction 
of  his  plans,  which  are  protected  as  works  of  art  (in  England 
as  drawings),  but  the  protection  of  the  plan  of  a  building  is  not 
the  protection  of  the  building  itself.^  The  making  of  plan?, 
again,  though  a  usual  preliminary,  is  not  absolutely  essential 
to  the  construction  of  architectural  works.' 

Works  of  Arohitecture  protected  by  Additional  Act  of  Faiu.— 
The  International  Office  having  called  attention  to  these  prin- 
ciples, and  having  demonstrated  at  length  that  the  works  in 
question  should  be  i)rotected  internationally,  the  French  Govern- 
ment took  the  matter  up,  and,  in  its  draft  of  amendments  pre- 

^  In  England  the  fact  that  the  plans  have  to  be  passed  by  the  local  aathoriiv 
before  any  building  is  begun  renders  it  possible  for  the  first  architect  to  prou* 
copying  on  the  part  of  the  second  from  the  outset. 

2  Thus,  for  a  wager,  M.  O.  Mothes,  an  architect  of  Saxony,  erected  a  turret  with 
a  spiral  staircase  in  1848,  without  any  preliminary  plan  or  model. — See  Lt  Droit 
(TAttteur,  1899,  pp.  2,  3.  • 
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sented  to  the  Paris  Conference,  proposed  that  works  of  archi- 
tecture should  be  included  in  Art.  4*  ;  Germany  again  refused 
to  accept  the  French  proposal,  and  again  a  compromise  was 
arrived  at.  Its  results  are  embodied  in  §  1,  A,  of  the  amended 
Closing  Protocol,  which  runs  : 
*  AVith  reference  to  Art.  4  it  is  agreed  as  follows  : 
*"In  the  countries  of  the  Union  in  which  protection  is 
accorded,  not  only  to  architectural  plans,  but  also  to  works 
of  architecture  themselves,  those  works  are  admitted  to  the 
benefit  of  the  provisions  of  the  Berne  Convention  and  of 
the  present  Additional  Act." ' 

A  sab-Vnion  created. — ^The  effect  of  this  is  again  to  create 
a  sub-Union,  similar  in  character  to  those  established  for 
photographs  and  choregraphic  works.* 

^  This  proposal  was  f oreehadowed  in  resolutions  of  the  International  Literary 
and  Artistic  Association,  at  Neuchatel  1891,  Milan  1892,  and  Antwerp  1894, 
collated  in  Aetea  de  la  Conference  de  Paris,  p.  65. 

^  It  is  worth  while  to  consider  the  position  of  works  of  architecture  under  the 
original  Convention  of  1886.  The  International  Office  takes  the  view  that  the 
general  rule  of  Art.  4  bound  countries  whose  domestic  law  regarded  works  of 
architecture  as  artistic  to  protect  them  if  they  were  in  enjoyment  of  pro- 
tection in  their  country  of  origin  {itudes  sur  la  revision  de  la  Convention  de 
Berne j'^.  30).  This  may  be  so ;  but  it  is  pertinent  to  ask  why  then  it  was  found 
necessary  to  insert  a  special  Article  in  the  1886  Convention,  in  order  to  set  up  a 
giniiar  role  for  choregraphic  works.  Another  view  of  the  definition  of  Art.  4 
is  that  it  is  to  be  interpreted  in  the  light  of  international  opinion,  so  that  a 
coantry  which  itself  holds  that  a  certain  work  is  in  the  literary,  scientific,  or 
artistic  domain,  is  nevertheless  not  bound  to  protect  it  if  it  can  show  that  this 
view  is  not  generally  accepted  by  the  countries  of  the  Union. 


CC 


CHAPTER  y. 


INFRINGEMENTS,     REMEDIES,     AND    PEOCE- 
DURE   UNDER   THE   BERNE    CONVENTION. 


SECTION  I. 
THE  GENERAL   RULE    OF   THE   CONVENTION. 

Relation  between  right  and  infringement — Remedies  and  proceciure 
should  be  left  to  domestic  law — Infringements  may  be  internationally 
defined — ^The  rules  of  the  Convention  as  to  infringements. 

Relation  between  Bight  and  Infringement — Since  it  is  a 
necessary  consequence  of  the  existence  of  a  right  that  all  acts 
interfering  with  its  free  exercise  are  illegal,  every  grant  of  a 
right  necessarily  implies  a  corresponding  prohibition  of  infringe- 
ments. Hence  the  general  rule  of  Art.  2,  which  provides  that 
in  each  country  Unionist  authors  are  to  enjoy  the  same  rights  bs 
those  granted  to  natives,  serves  also  to  determine  the  acts  which 
constitute  infringements.  At  the  same  time,  it  has  the  effect 
of  assuring  to  Unionist  authors  the  same  treatment  on  the  prt 
of  each  country  in  respect  of  remedies  and  procedure  as  that 
accorded  to  natives,  for  the  term  'rights'  is  not  limited  to 
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primary  rights,  but  includes  as  well  rights  to  remedies  and 
rights  connected  with  procedure.^ 

Bemedies  and  Prooedure  shoiild  be  left  to  Domestlo  Law. — 
These  last  two  matters,  indeed,  the  Convention  leaves  almost 
entirely  to  domestic  law;  for  though,  besides  Art.  2,  Arts.  11, 
12,  and  13  all  relate  to  remedies  and  procedure,  Arts.  12  and 
13  are  purely  permissive,  and  Art.  11  alone  purports  to  lay 
down  an  absolute  rule  forming  part  of  the  Convention  jtis 
cogens  minimum.  It  is,  of  course,  hardly  within  the  province 
of  an  ordinary  international  agreement  to  dictate  to  its  parties 
the  means  to  be  employed  for  securing  the  rights  it  confers  : 
it  is  assumed  that  they  each  possess  an  efficient  system  of 
judicature,  and  that  their  own  remedies  are  well  adapted  to 
enforce  obedience  to  law. 

Infringements  may  be  internationally  defined. — With  regard  to 
infringements  the  case  is  dijfferent,  for  a  Convention  naturally 
aims  at  widening  the  area  of  the  author's  protection,  so  that 
acts  against  aliens  which  were  formerly  tolerated  may  hence- 
forth be  forbidden  in  all  the  contracting  countries.  To  say 
this  is  only  to  say  that  the  usual  object  of  a  Convention  is  to 
secure  to  authors  rights  previously  denied  to  them  in  countries 
other  than  their  own.  The  correlation  of  right  and  obligation 
makes  every  extension  in  the  domain  of  rights  involve  an  ex- 
tension in  the  domain  of  infringement ;  and  thus  all  Articles 
which,  forming  part  of  the  jus  cogens  minimum  of  the  Con- 
vention, serve  to  secure  certain  international  rights  over  and 
above  those  of  Art.  2,  have  some  claim  to  be  dealt  with  in  this 
Chapter,  since  they  embody  absolute  rules  widening  the  domain 
of  international  infringement.  As  the  substantial  effect  of  such 
Articles  has  already  been  set  out  in  the  two  previous  Chapters, 

^  It  is  tlierefore  doubtful  whether  a  member  of  the  Union  would,  under  the 
Conyention,  be  entitled  to  exact  from  authors  belonging  to  another  Union  country 
any  such  special  formalities  as  the  eautio  Judieatum  solvi  referred  to  above  ;  seci 
bowever,  Nicolau,  La  FropriHe  liUeraire  et  artiatique^  pp.  318  seq.,  and  Part 
IL,  Chap,  iy.,  sec.  3,  of  this  work. 
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it  is,  however,  only  necessary -to  point  out  that  those  Chapters 
are  complementary  to  this. 

The  Rules  of  fhe  Conyention  as  to  Infringements.-— The  only 
absolute  rules  couched  in  prohibitory  form  that  the  Conyention 
contains  are  embraced  in  the  revised  Art.  7,  relating  to  news- 
paper and  magazine  articles  ;  and  it  has  been  pointed  out  in 
the  last  Chapter  that  in  their  original  shape  these  too  were 
permissive.     It  is  true  that  Art.   10  begins  with  a  special 
prohibition  levelled  against  adaptations,  arrangements  of  music, 
etc.,  but  the  rule  is  qualified  by  a  clause  declaring  that,  in  its 
application,  the  reservations  of  the  various  domestic  laws  may  be 
taken  into  account.     Art.  8,  on  educational  and  scientific  works 
and  chrestomathies,  which  is  also  matter  for  this  Chapter,  allows 
countries,  in  derogation  of  the  general  rule  as  to  infringements, 
to  make  provisions  by  their  domestic  law,  or  by  treaties,  for  an 
international  liberty  of  extract  in  favour  of  such  works.    It  is 
in  no  sense  part  of  the  jus  cogens  minimum  of  the  Convention. 
Lastly,  §  3  of  the  Closing  Protocol,  which  provides  that  the 
manufacture  and  sale  of  mechanical  musical  instruments  are 
not  to   be   considered   as   constituting   infringements  of  the 
musical  copyright,  though  it  creates  an  absolute  rule,  aims,  not 
at  forbidding  certain  acts,  but  at  securing  that  certain  acts, 
which  might  otherwise  be  forbidden  by  the  various  domestic 
laws,  shall  be  tolerated  internationally.     It  subtracts  from — 
and  does  not  add  to — the  list  of  international  infringements. 


See.  ii.]     REPRODUCTIONS  SPECIFICALLY  DEALT  WITH.  389 


SECTION  II. 

REPRODUCTIONS  WEIGH  ABE  SPECIFICALLY 
PROHIBITED. 

Adaptations,  arrangements  of  music,  dramatisations,  etc. — ^Nature  and 
treatment  of  these  works — Distinction  between  these  and  cbrestomathies — 
History  of  the  rule  relating  to  adaptations — Indirect  appropriations  generally 
unlawful — National  reservations  to  be  applied — Dramatisations  and  noveli- 
sationsin  England — Dramatisation,  etc.,  discussed  at  the  Paris  Conference — 
Compromise  by  means  of  the  Interpretative  Declaration — Educational  and 
scientific  works  :  Cbrestomathies — ^The  nature  of  expropriation — ^The 
necessity  of  a  special  international  rule — ^The  history  of  the  Convention  nile 
—Each  country  to  determine  the  extent  of  lawful  expropriation — Art.  8 
not  a  codifying  article — Union  countries  which  allow  expropriation — ^The 
right  of  quotation  not  affected — In  strictness  international  expropriation  is 
unjust— The  plea  of  public  benefit. 


Adaptations,  Arrangements  of  Music,  Dramatisations, 

Etc. 

Vatore  and  Treatment  of  these  Works. — Works  which  are  in 
substance  reproductions  of  others  under  a  diflEerent  form  stand 
in  a  somewhat  ambiguous  position,  by  virtue  of  the  conflict 
between  their  original  and  their  unoriginal  elements.  It  is 
therefore  necessary  for  any  Copyright  Act  or  Agreement  which 
affects  to  be  comprehensive  to  fix  their  mode  of  treatment,  by  a 
definite  and  express  rule. 

The  most  enlightened  view  seems  to  be  that  no  amount  of 
novelty  of  form  can  extend  to  justify  a  substantial  appropria- 
tion of  the  results  of  the  labour  of  another.^  The  fact,  however, 

*  See  an  article  by  M.  Henri  Roamini  in  Le  Droit  d'Aitteury  1895,  p.  21,  with 
the  commeniB  of  the  International  Office. 
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that  at  first  sight  the  works  in  question  present  the  appearance 
of  new  and  original  works  gives  them  at  least  a  prima  fade 
independence,  and  because  of  this  prima  facie  independence 
they  are  more  effectually  prohibited  by  an  express  designa- 
tion of  them  as  infringements  than  by  an  express  extension  of 
the  rights  in  the  original  work,  involving  merely  by  implica- 
tion that  they  are  to  be  treated  as  illegal. 

Distinction  between  these  and  Chrestomathies. — Hence  the 
Convention,  in  dealing  with  adaptations,  arrangements  of 
music,^  etc.,  does  not  proceed  by  way  of  conferring  on  the 
author  of  the  original  work  an  exclusive  right  to  carry  out 
the  processes  which  their  manufacture  entails,  but  by  way  of 
prohibiting  such  works  themselves,  when  produced  without  ihe 
consent  of  the  author  of  the  original  work. 

On  the  other  hand,  works  made  up  of  extracts  from 
others  taken  en  bloc,  which  rest  their  claim  to  indepen- 
dence on  the  plea  that  they  are  meant  to  achieve  a  different 
purpose,  or  to  appeal  to  a  different  public,  are  primarily  of  an 
infringing  character.  Hence,  where  these  are  to  be  disallowed, 
there  is  no  need  to  make  any  express  provision  on  the  matter ; 
they  fall  under  the  general  rule  of  law  giving  the  author  of  an 
original  work  the  exclusive  right  to  multiply  copies  of  it  It 
is  only  where  they  are  to  be  permitted — as  is  the  case  in  the 
Convention,  with  certain  qualifications,  for  works  composed 
of  extracts  for  educational  and  scientific  purposes  and  chresto- 
mathies— that  it  becomes  necessary  to  accord  to  them  a 
specific  treatment.  If  ever  the  plea  of  'different  purpose*  can 
avail  to  warrant  unauthorised  takings,  it  is  only  when  the 
consideration  of  '  public  benefit '  is  to  over-ride  the  author^s 
claim  to  copyright  in  his  conception  ;  and  where  this  is  so, 
and  only  where  this  is  so,  it  becomes  necessary  for  a  copyright 
code  to  make  an  express  statement  on  the  matter. 

1  It  is  hardly  neceasary  to  point  out  that,  in  view  of  the  catholicity  of  miuical 
taste  and  universality  of  notation,  these  are  of  special  international  importance. 
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History  of  fhe  Rule  relating  to  Adaptations. — The  importance 
of  dealing  with  the  process  of  adaptation  in  the  manner  indicated 
aboTe  has  been  recognised  from  the  beginning.  Art,  10  of  the 
original  Swiss  draft  read  :  ^  Adaptation  shall  be  considered  as 
constituting  infringement,  and  proceeded  against  as  such.'  The 
German  delegacy,  in  its  list  of  questions  (No.  10),  suggested 
that,  in  view  of  the  difficulty  of  adequate  definition,*  it  would 
perhaps  be  better  to  leave  the  matter  to  the  cognizance  of  the 
Tarious  domestic  tribunals. 

The  matter  was  relegated  to  the  Committee  of  draftsman- 
ship, with  the  result  that  an  Article  (§  3)  was  inserted  in 
the  Closing  Protocol,*  leaving  it  to  the  Courts  to  estimate 
in  ^ich  case  the  amount  of  injury  to  the  author  resulting 
from  the  '  adaptation.'  Meanwhile  the  position  of  arrangements 
of  music  had  also  been  mooted  by  Germany,^  and  settled  in 
a  similar  way  by  an  Art.  10  inserted  in  the  body  of  the  Con- 
vention. 

Indirect  Appropriations  generally  VnlawM. — At  the  1885 
Congress,  the  Article  in  the  Protocol  dealing  with  adaptation 
was  fused  with  Art.  10,  and  in  this  form  was  ultimately 
embodied  as  Article  10  in  the  1886  Convention.  The  follow- 
ing is  the  Article  as  it  now  stands  : 

'Unauthorised    indirect    appropriations    of    a    literary    or 

^  At  the  third  sitting  of  the  1884  Conference,  M.  Ulbach,  a  French  delegate, 
suggested  the  foUowing  deilnition :  '  Adaptation  is  the  arrangement  or  disar- 
rangement of  the  primary  work,  with  the  aim  of  adapting  it  to  the  taste  or  the 
capadty  of  another  public ;  it  is  a  particular  and  personal  arrangement,  which 
takes  tiie  suhstance  of  the  work  without  taking  its  form.'  This  definition  is 
obviously  &r  from  satisfactory,  and  one  is  almost  forced  to  agree  with  the  Com- 
mittee of  German  experts  referred  to  by  M.  Dambach,  which,  ha>'ing  lately 
disciiSBed  the  question,  had  come  to  the  conclusion  that  no  satisfactory  definition 
could  be  constructed.  The  general  opinion  of  the  Conference  seemed  in  favour 
of  the  German  view,  the  French  delegates  themselves  ultimately  recognising  that 
no  definition  could  be  complete.— -^(j^**  de  la  Confirence  de  Beme^  1884,  pp.  34,  68. 

*  See  Ada  de  la  Conference  de  BemCy  1884,  pp.  67,  68,  63. 

'  See  No.  2  in  the  German  list  of  questions  and  the  Article  proposed  by 
(^^cnoAny  as  No.  11  A^—Aetes  de  h  Confirence  de  Beme^  1884,  pp.  26,  bb. 
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artistic  work  designated  by  varions  names,  snch  as  adapta- 
tions^ arrangements  of  music^  etc.,  are  specially  included  among 
the  unlawful  reproductions  to  which  the  present  Convention 
applies,  when  they  are  merely  the  reproduction  of  such  a  work, 
in  the  same  form  or  in  another  form,  with  non-essential  altera- 
tions, additions,  or  abridgements,  without  in  other  respects  pre- 
senting the  character  of  a  new  original  work. 

^It  is  understood  that,  in  the  application  of  the  present 
Article,  the  Courts  of  the  various  countries  of  the  Union  will, 
if  occasion  arises,  take  into  account  the  reservations  of  their 
respective  laws.' 

Art.  10,  though  since  1886  it  has  been  made  a  subject  of 
interpretation  by  Clause  3  of  the  Interpretative  Declaration  of 
1896,  remains  unaltered  at  the  present  day.  It  establishes  the 
comprehensive  principle  that  derivative  works  such  as  adapta- 
tions, are  illegal,  unless,  of  course,  they  can  be  regarded  as  new 
original  works. 

National  BesenrationB  to  be  applied. — In  the  application  of 
the  principle,  however,  each  country  is  left  free,  through  the 
medium  of  its  Courts,  to  give  eflEect  to  any  particular  devia- 
tions from  the  principle  which  may  find  a  place  in  its  domestic 
law. 

As  regards  the  works  which  are  specifically  mentioned  in 
Art.  10 — ^adaptations  and  arrangements  of  music — it  seems  to 
be  obligatory  upon  every  country  to  enforce  a  general  prohibi- 
tion against  them,  though  in  the  application  of  such  a  prohibition 
it  may  introduce  the  qualifications  of  its  own  law  ;  but  as  re- 
gards the  general  definition  of  that  Article,  the  proviso  as  to  the 
mode  in  which  the  Article  is  to  be  applied  would,  presumably, 
warrant  a  country  in  refusing  to  prohibit,  even  in  principle,  an 
indirect  and  unauthorised  reproduction  allowed  by  its  domestic 
law. 

DramatiBationB  and  Koyelisations  in  England. — ^A  situation 
of  this  kind  exists  in  England  with  regard  to  ^  dramatisations ' 
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of  novels,  and  possibly  also,  although  there  is  no  express 
decision  on  the  point,  with  regard  to  ^  novelisations '  of  dramas. 
Dramatisations,  by  established  decision,^  and  novelisations,  by 
analogous  reasoning,  both  seem  to  be  regarded  in  England  as 
not  constituting  infringements  of  the  works  upon  which  they 
are  based. 

The  state  of  the  English  law  explains  the  motives  of  the 
English  delegacy  in  asking,  upon  the  discussion  of  Art.  10  by 
the  Committee  of  1885,  whether  dramatisation  should  be  con- 
sidered as  constituting  an  illicit  indirect  reproduction.  It  was 
then  recognised  that,  subject  to  circumstances,  this  might  be 
so,  and  in  Art.  4  of  the  explanatory  declaration  put  forward 
by  France  in  1886  an  express  statement  to  that  effect,  which 
also  extended  to  the  case  of  novelisation,  was  made.  It  has 
aheady  been  pointed  out  that  the  French  declaration  was  not 
accepted. 

The  matter  was  allowed  to  rest,  but,  in  the  interval 
between  the  last  Conference  at  Berne  and  the  Paris  Con- 
ference of  1896,  the  English  decision  in  Wame  v.  Seebohm^* 
to  the  effect  that,  though  in  practice  there  might  be  some 
difficulty  in  carrying  it  out  without  an  infringement  of  copy- 
right, dramatisation  was  permissible  in  principle,  reopened  the 
agitation  for  the  embodiment  in  the  Convention  of  a  definite 
statement  upon  it.' 

SramatisatLon,  etc.,  disoussed  at  the  Paris  Conferenoe. — Ac- 
cordingly, in  the  French  draft  of  alterations  prepared  for 
the  consideration  of  the  Paris  Conference,  it  was  proposed 
specifically  to  include  novelisations  and  dramatisations  in 
the  first  paragraph  of  Art.  10,   and  to  suppress  the  second 

^  Ttntley  v,  Laeey  (1863),  1  Hem.  &  M.  747,  and  Wanie  v,  Seebohm  (1888), 
39Ch.D.  73. 

'  Wmiev,  Seebohm  (1888),  39  Ch.D.  73. 

'  See  an  article  (cited  above)  by  M.  Henri  Rosmini  in  Le  Droit  tPAuteur^  1896, 
p.  21,  with  the  comments  of  the  International  Office,  and  the  resolutionB  o£ 
▼ariouB  societies,  collated  in  Actet  de  la  Confh'enee  de  Farit^  pp.  62,  63. 
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paragraph  which  provided  for  the  application  by  the  varions 
domestic  tribunals  of  the  reserves  of  their  respective  laws. 
England,  however,  objected  to  both  these  amendments,  its 
delegates  stating  that,  though  it  agreed  in  principle  with  the 
suggested  prohibition  of  the  derivative  works  in  question,  the 
actual  state  of  its  law  prevented  it  from  promising  to  enforce 
any  rule  such  as  would  issue  from  Art.  10,  as  modified  by  the 
French  proposals. 

Compromise  by  means  of  the  Interpretatiye  DeelaratLoiL— 
Hence  no  change  in  the  Article  was  made  by  the  Additional 
Act  of  Paris  itself,  but  the  desires  of  the  majority  were  met  by 
the  inclusion  in  the  Interpretative  Declaration  of  1896  of  a 
(clause  3,  to  the  following  effect : — 

'  The  transformation  of  a  novel  into  a  play,  or  of  a  play  into 
a  novel,  comes  within  the  stipulations  of  Art.  10.' 

The  statement  of  Clause  3  constitutes  an  authoritative  inter- 
pretation of  Art.  10,  binding  on  all  the  members  of  the  Union 
except  Great  Britain,  which  is  the  only  country  that  has 
rejected  the  Interpretative  Declaration. 

From  the  mode  of  treatment  adopted,  it  follows  that  none  of 
the  signatories  to  the  latter  Act  would  be  warranted  in  availing 
itself  of  the  i)roviso  at  the  end  of  Art.  10,  sanctioning  the 
reservations  of  the  various  domestic  systems  of  law,  in  order 
to  refuse  to  the  author  of  an  original  work  all  protection 
against  the  processes  in  question.  It  is  only  in  the  application 
of  Art.  10  that  the  various  reservations  are  to  be  operative ; 
and  though,  so  long  as  dramatisation  and  novelisation  were 
dealt  with  only  by  the  general  rule,  it  was  open  to  any  State 
to  interpret  that  rule  so  as  to  permit  them,  the  express  inclu- 
sion of  them  in  Art.  10  entails  a  specific  prohibition,  which 
cannot  be  disregarded. 
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Educational  and  Scientific  Works.    Chrestomathies. 

The  Fatnre  of  Ezpropriatioii — ^The  liberty  of  abstracting 
fragments  of  literary  and  artistic  works,  without  the  consent 
of  the  author,  which  is  conceded  by  some  systems  of  law*  in 
respect  of  works  destined  for  education,  or  having  a  scientific 
character,  and  chrestomathies,  is  in  the  nature  of  an  exceptional 
privilege,  derogating  from  the  ordinary  rights  included  in 
copyright.  Every  country  of  the  Union  recognises  in  principle 
the  author's  exclusive  control  over  the  product  of  his  brain,  and, 
as  a  general  rule,  forbids  all  appropriation  and  expropriation 
in  respect  thereof  which  is  made  without  his  consent.  Where 
expropriation  is  allowed  for  educational  and  scientific  works, 
etc.,  the  author's  right  still  remains,  but  is  nullified  pro  tanto  by 
a  special  permission  accorded  to  the  compilers  of  such  works, 
on  grounds  of  public  interest.  It  is  not  that  the  State  wishes 
to  deprive  the  author  of  part  of  his  copyright,  but  that  it 
wishes  to  free  the  hands  of  educationists  and  others  whose  work 
it  is  desirable  to  facilitate  for  the  sake  of  the  public  good. 

The  necessity  of  a  special  Intematioiial  Bule. — From  this  point 
of  vie w,^  it  was  necessary  for  tlie  Convention,  in  order  to  autho- 
rise the  application  by  each  country  of  special  rules  upon 
international  expropriation,  'to  state  its  intention  by  a  special 
article.  It  would  not  have  been  enoi^h  to  leave  the  matter 
under  the  rdgime  of  Art.  2,  since  that  Article  would  have 
obliged  each  country  to  grant  to  the  author  its  full  domestic 
rights,  while  (probably)  it  would  not  have  allowed  it  to  derogate 
from  those  rights  by  conceding  special  exemptions  to  certain 
works,  freeing  them  from  the  general  prohibition  of  unauthorised 

*  B,g,  those  of  Austria,  Germany,  Hungary,  Norway,  Sweden,  and  Switzer- 
land. 
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takings.^  This,  together  with  the  desire  to  preserve 
particular  arrangements  providing  for  expropriation,  accounts 
for  Art.  8,  which  at  first  sight  seems  merely  to  enunciate  a 
special  case  of  the  general  principle  of  Art.  2,  and  therefore  to 
be  superfluous. 

The  History  of  the  Conyention  Bule. — ^The  question  whether 
any  liberty  of  making  extracts  for  scientific  or  educational 
purposes  and  for  chrestomathies  should  be  conceded  to  the 
public,  like  the  analogous  question  with  regard  to  newspaper 
and  magazine  articles,  was  first  raised  by  the  German  delegates 
in  their  list  of  questions  submitted  at  the  first  sitting  of  the 
1884  Conference.^  The  consideration  of  the  matter  having 
been  referred  to  the  Committee  of  draftsmanship,  the  German 
representatives  drew  up  and  presented  to  this  body  an  Article 
which  provided  for  freedom  of  expropriation,  upon  condition 
that  the  name  of  the  author,  or  the  source  of  the  extract,  should 
be  indicated.  This  Article  contained  no  reference  to  domestic 
law  or  treaties. 

As  it  then  stood.  Art.  8,  by  its  last  paragraph,  expressly 
exempted  musical  compositions  from  liability  to  expropria- 
tion   in    selections    destined    for    schools    of    music'      The 


^  It  is  interesting  to  note  that  so  early  as  1844  a  proposed  reform  of  the  lav 
of  Sweden,  having  for  its  object  the  establishment  of  the  principle  of  legal 
reciprocity,  was  admitted  only  with  the  exclusion  of  Church  books  and  woifa 
of  education  from  its  scope. — Darras,  Du  Droit  det  AtUmrt  et  dn  Artiste*,  p.  203. 

*  See  Question  6,  Aeten  d4  la  Cot\firenct  de  Berne,  1884,  p.  25.  The  Goman 
law  of  literary,  dramatic,  and  musical  copyright  was  then  contained  in  the  Act 
of  1870,  which  conceded  (Socs.  7,  44,  47)  a  large  liberty  of  expropriation.  Ex- 
propriation was  also  sanctioned  in  the  Franco-German  Treaty  of  1883  (Art.  4). 
The  new  German  Act  of  1901,  which  has  superseded  the  1870  Act,  is  eren  more 
liberal  than  its  predecessor  (Sees.  19-26). 

'  The  official  report  states  that  *  The  introduction  of  the  above  provision  hu 
been  proposed  by  the  German  Delegacy,  because  it  seemed  to  be  for  the  universal 
interest  that  certain  borrowings  should  be  left  free  to  be  made  from  authors, 
within  reasonable  limits,  for  the  needs  of  education.  The  Conmiittee  has 
recognised  the  existence  of  such  an  interest.  It  has  considered,  moreover,  that 
it  was  preferable  to  regulate  this  liberty  of  reproduction  by  the  general  Ckmven- 
tion,  rather  than  to  leave  the  provisions  relative  thereto  to  special  agreements 
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Committee  adopted  the  Article  with  a  few  modifications, 
including  the  introduction  of  a  word  which  would  have  placed 
artistic  works  amongst  those  liable  to  fragmentary  reproduce 
tion.  Upon  discussion  by  the  Conference  of  the  Committee's 
draft,  the  French  delegates  showed  themselves  strongly  averse 
to  the  insertion  of  any  such  stipulation  as  Art.  8  contained.^ 
Ultimately,  however,  the  proposition  of  the  Committee  was 
adopted  by  the  1884  Conference. 

In  the  Conference  of  1885  Great  Britain  and  Italy  joined 
France  in  objecting  to  Art.  8.  In  default  of  its  total  suppres- 
sion, M.  Henri  Rosmini,  on  behalf  of  Italy,  strongly  urged 
in  the  Committee  of  draftsmanship  that  the  last  paragraph, 
relating  to  selections  for  schools  of  music,  should  be  eliminated. 
He  represented  the  provision  therein  contained  as  establishing 
'an  unjustifiable  anomaly,  to  the  detriment  of  musical  educa- 
tion.' The  inconsistency  was  so  obvious  that,  by  a  considerable 
majority,  the  Committee  accepted  M.  Rosmini's  motion,*  and 
then  rejected  the  Article  altogether,  Germany  voting  against  it 
in  its  amended  form.^ 

Eaeh  country  to  determine  the  extent  of  Lawfdl  Expropriation. 
— As  a  consequence  the  Committee  decided  to  substitute  a  new 
Art.  8,  leaving  each  country  to  determine  the  whole  question  of 


and  to  the  domestic  law  of  each  country. — See  Aetet  de  la  Coufh'ence  de  BeifiCj 
1884,  p,  50. 

*  It  ^ras  pointed  out  at  the  time  that  this  action  on  the  part  of  France  was 
somewliat  invidious,  in  view  of  the  fact  that  that  country  had  already  consented 
to  the  indosion  of  a  similar  provision  in  its  Treaty  of  1883  with  Germany.  To 
this  the  French,  delegates  replied  that,  while  such  a  treaty  is  merely  a  matter  of 
convenience  between  its  parties,  a  Convention  like  that  aimed  at  by  the  Union 
ought  to  look  to  the  establishment  of  sound  and  liberal  principles. — See  Actes 
de  la  Conference  de  Berne,  1884,  p.  61. 

*  The  majority  was  9 — Belgium,  France,  Great  Britain,  Honduras,  Italy, 
Norway,  Sweden,  Switzerland,  and  Tunis — against  3 — Germany,  Haiti,  and 
Spain.— See  AeUede  la  Conference  de  Berne,  1885,  p.  47. 

'  The  majority  here  was  7 — Belgium,  France,  Germany,  Great  Britain,  Italy, 
Swibjerland,  and  Tunis— against  6— Haiti,  Honduras,  Norway,  Spain,  and 
Sweden. 
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international  expropriation  by  its  domestic  law  and  by  treaties. 
The  substituted  Article  stands  as  Art.  8  of  the  present  Berne 
Convention,  and  reads  : 

'As  regards  the  liberty  of  lawfully  making  extracts  from 
literary  and  artistic  works  for  publications  destined  for  edu- 
cation, or  having  a  scientific  character,  or  for  chrestomathies, 
this  matter  is  reserved  to  the  law  of  the  countries  of  the 
Union,  and  to  particular  arrangements  existing  or  to  be 
concluded  between  them.' 

Art  8  not  a  codifying  Article. — It  is  plain  from  the  Report 
of  the  Committee  ^  that  even  this  qualified  admission  of  expro- 
priation was  dictated,  not  so  much  by  abstract  respect  for  the 
principle,  as  by  the  fear  lest  silence  should  endanger  the 
security  of  treaties  permitting  some  measure  of  mutual  expro- 
priation between  the  parties,*  which,  in  order  to  be  valid 
under  Art.  15,  or  the  Additional  Article,  as  the  case  might  be, 
were  required  to  confer  more  extended  rights  than  those  of  the 
Convention,  or  to  contain  other  stipulations  not  contrary  to  the 
latter  Act.'  It  is  difficult,  therefore,  to  agree  with  Le  Droit 
d^Auteur  *  that  Art.  8  is  an  Article  in  which  codification  is  ad- 
mitted in  principle,  though  circumscribed  by  the  direct  applica- 
bility of  domestic  law.  Having  regard  to  its  history  it  would 
be  more  correct  to  say  that  it  is  an  Article  which  bears  witness 
to  the  abandonment  of  the  principle  of  codification  in  regard  to 
its  subject,  and  which  owes  its  very  existence  to  the  need  for 
allowing  free  scope  to  domestic  law  and  particular  treaties. 

Union  Countries  which  allow  Expropriation. — ^Among  the 
members    of    the    Union,   Germany,    Norway,    Sweden,  and 


^  Aetet  de  la  Confhetice  de  BeitiCy  1885,  p.  47. 

'  Such  as  the  French  treaties  of  1883  with  Germany  and  Spain  respectively. 

3  In  Actea  de  U  Cmfermce  de  Bei-ne^  1884,  p.  52,  however,  M.  Lavollee,  one  of 
the  French  delegates,  says  that  a  stipulation  in  a  treaty  for  liberty  of  cxtiact 
ought  to  be  regarded  not  as  contrary  to  the  CJonvention,  but  as  bearing  on 
matters  other  than  those  regulated  thereby. 

*  Ze  Droit  d'Auteur,  1895,  p.  64. 
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Switzerland  recognise,  under  varying  conditions,  the  liberty  of 
expropriation  by  their  domestic  law,^  and  it  is  sanctioned  in 
many  international  treaties. 

The  Bight  of  QuotatioiL  not  affected. — It  must  be  mentioned, 
by  way  of  explanation,  that  Art.  8  does  not  affect  the  right 
of  quotation  for  purposes  of  criticism  and  comment,  and 
that  its  phrase  '  destined  for  education '  is  to  be  construed 
in  a  wide  sense  to  cover  the  case  of  works  destined  for 
elementary  education  and  for  self-instruction  as  well  as  that  of 
works  with  a  higher  object.  Statements  to  this  effect  were 
made  in  the  Conference  of  1885,  when  the  form  of  the  Article 
was  settled.* 

In  BtrictnesB  International  Expropriation  is  mgnst. — At  the 
Conference  of  Paris  no  suggestion  was  made  with  a  view  to 
the  modification  of  Art.  8.  The  principle  upon  which  liberty 
of  expropriation  rests  was  therefore  not  discussed.  It  may, 
however,  be  pointed  out  that,  in  strict  justice  to  the  author,  no 
plea  of  '  different  purpose '  or  '  public  benefit '  should  extend 
to  legalise  the  unauthorised  appropriation  of  any  part  of  his 
work. 

If  the  work  of  one  man  is  to  be  exploited  by  another  for  any 
purpose,  it  should  only  be  when  the  consent  of  the  former  has 
been  obtained,  if  necessary  by  means  of  a  money  payment. 
It  is  true  that  newspaper  and  magazine  articles  of  a  certain 
kind  constitute  an  exception  to  this  rule,  but  that  is  only 
because  their  objects  and  the  mode  of  their  publication  usually 
preclude  their  being  regarded  as  of  permanent  literary  value. 


^  See.  25  of  the  Gennan  law  of  the  19th  June,  1901 ,  and  Sec.  1 1  of  the  Swiss  law 
of  1863  require  a  clear  indication  of  source.  The  Norwegian  law  of  4th  July, 
1893,  allows  expropriation  from  a  work,  only  after  the  expiration  of  10  years  from 
its  pabUcation  {Le  Droit  d^AuteuVy  p.  136).  A  common  condition  in  treaties 
pennittiiig  extracts  for  chrestomathies  is  that  every  extract  shaU  be  accompanied 
with  explanatory  notes  in  another  language  than  that  in  which  it  was  originally 
publiahed  (Nicolau,  La  ProprUU  Htteraire  et  artisHqite,  p.  303). 

*  See  Actes  de  la  Conference  de  Berne,  1886,  p.  47. 
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A  writer  of  articles  of  political  discussion  for  a  newspaper 
cannot  complain  if  another  journal  reproduces  them,  for,  from  the 
manner  in  which  they  are  set  forth,  it  is  reasonably  clear  that 
he  meant  unreservedly  to  contribute  his  ideas  to  the  hotch- 
potch of  general  opinion.  Even  here,  however,  tiie  '  different 
purpose '  does  not  altogether  hold  ;  for,  directly  such  articles 
are  considered  from  the  point  of  view  of  general  literature, 
instead  of  from  that  of  current  politics,  their  reproduction — in 
the  form  of  a  miscellany,  for  example — seems  obviously  to  be 
an  infringement.  Generally  speaking,  then,  the  fact  that  an 
audior  may  have  left  undeveloped  the  possibilities  of  his  work 
is  no  reason  for  taking  the  control  of  their  development  out  of 
his  hands. 

The  plea  of  *  public  benefit' — As  to  the '  public  benefit,'  the 
public  ought  not  to  be  benefited  at  the  expense  of  the  author 
and  to  the  profit  of  pirates.  The  '  public  benefit '  may  serve  as 
a  secondary  consideration  when,  as  in  the  case  of  news,  there 
is  some  independent  justification  for  denying  to  the  author  the 
ordinary  literary  rights  ;  but  it  can  never  serve  to  over-ride  a 
just  claim  to  protection,  for  the  simple  reason  that,  whatever 
its  immediate  advantages,  interference  with  individual  rights 
really  results  to  the  detriment  of  the  public  in  the  long  run. 

The  plea  in  question  is  one  that  has  been  urged  through- 
out the  history  of  copyright  in  respect  of  every  case  in  which 
literary  misappropriation  has  been  left  unpunished  by  law; 
and  in  every  case  up  to  the  present  it  has  been  found  impotent 
of  itself  to  prevent  the  amendment  of  the  law.  It  is  possible 
that  at  some  future  date  the  International  Union  will  reject  it, 
and  that  all  extracts,  for  whatever  purpose,  made  without  the 
consent  of  the  author  of  the  work  which  supplies  them,  will  be 
pronounced  internationally  illegal.^ 

^  An  able  article  by  M.  Xtosmini,  exposing  the  foUacies  of  meet  d  the 
arguments  put  forward  in  favour  of  the  principle  of  Art.  8,  appears  in  Li 
Droit  (VAtUeur,  1894,  p.  134. 
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SECTION  III. 
MECHANICAL  MUSICAL  INSTRUMENTS. 

The  nature  of  mechanical  musical  instruments — Manufacture  of  these 
instmrnents  allowed — Distinction  between  manufacture  and  performance 
—The  former  strictly  an  unlawful  adaptation — Development  of  the 
indostry  since  1886 — ^The  Convention  provision  a  concession  to  Switzerland 
—The  rule  of  the  Convention — ^The  two  points  of  view — ^The  history  of 
the  Convention  rule — ^Tlie  Article  does  not  permit  performance  of  copyright 
aire— The  device  of  interchangeable  parts — Popularity  of  the  improved 
instruments — ^The  interpretation  of  the  rule  by  the  Courts — Musical  copy- 
right, not  performing  right,  involved — German  decisions — ^The  predomi- 
nant German  view — ^The  recent  German  domestic  Act  permits  interchange- 
able parts  —  International  importance  of  German  decisions  —  French 
decisions  permit  interchangeable  parts — American  and  English  cases — Sug- 
gested alteration  of  the  rule — Proposal  to  except  interchangeable  parts — 
Attempted  distinction  between  the  instrument  and  the  discs,  etc. — No 
mechanical  musical  instrument  whatever  is  an  infringement — But  the 
Convention  rule  should  be  abolished — All  unauthorised  reproductions  of 
copjTight  music  violate  a  moral  right — No  essential  difference  between 
modern  and  old  instruments — Suggested  system  of  royalties. 


The  Nature  of  Mechanical  Musical  Instruments. 

Kamifiurtiire  of  these  Inrtnunents  allowed. — One  of  the  most 
remarkable  provisions  of  the  Convention  is  contained  in  §  3 
of  the  Closing  Protocol,  which  indicates  a  notable  survival  of 
old  ideas,  in  that  it  legalises  a  form  of  piracy.  The  Article 
reads  :  '  It  is  understood  that  the  manufacture  and  sale  of 
instruments  serving  to  reproduce  mechanically  musical  airs  in 
which  copyright  subsists  shall  not  be  considered  as  constituting 
ronsical  infringement.' 

DD 
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SistinetioiL  between  Mannfiustare  and  Ferformanoe. — ^The  sup- 
porters of  the  rule  are  careful  to  explain  that  it  is  only  the 
moLnufactuTB  and,  sale  of  these  mechanical  musical  instrument^ 
which  is  freed  from  liability  to  be  treated  as  an  offence  against 
musical  copyright,  while  the  performance  of  copyright  airs  by 
this  means  falls  under  the  general  rule  of  Art.  9,  protecting  the 
performing  right  in  musical  and  dramatic  works.  In  consider- 
ing the  Article,  this  distinction  must  be  accepted  and  carefully 
borne  in  mind,  though  the  framers  of  the  Convention  can 
hardly  have  overlooked  the  fact  that  the  manufacture  and  sale 
of  a  mechanical  musical  instrument  is  only  an  ordinary  pre- 
liminary to  the  performance  of  the  pieces  which  it  is  cajmble 
of  reproducing. 

The  former  strictly  an  TTnlawfol  Adaptation* — It  would  seem 
that  whether  the  manufacture  and  sale  of  musical  instruments 
mechanically  reproducing  copyright  airs  should  be  j>ermittiHl, 
is  a  question  which,  like  the  kindred  one  with  reference  to 
adaptations,  arrangements  of  music,  etc.,  might  well  be  left  to 
the  various  domestic  legislations  to  decide.  From  one  point  of 
view  at  least,  that  part  of  a  musical  box  or  of  a  barrel  organ 
of  which  the  mechanical  adjustment  determines  and  produces 
the  tune  is  only  a  particular  form  of  adaptation  suited  to  the 
requirements  of  a  peculiar  instrument,  just  as  the  Tonic  Sol-fa 
notation  of  the  melody  of  a  piece  of  music  is  an  adaptation  of 
it  to  the  needs  of  vocalists  who  prefer  to  adopt  that  system. 

Development  of  the  Industry  since  1886. — The  importance 
of  the  legal  position  of  mechanical  musical  instruments  is  im- 
measurably greater  to-day  than  it  was  when  the  Convention  was 
framed.  In  1886  complete  consideration  had  not  been  given 
to  the  matter  by  any  of  the  Union  countries,  nor  were  they 
then  fully  alive  to  the  consequence  of  the  step  they  were 
taking.  Of  late,  since  the  appropriation  of  pieces  of  copy- 
right music  for  mechanical  instruments  has,  through  the 
development  of  the  arts  of  manufacture,  become  of  more  than 
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trifling  importance  for  the  composer,  a  great  divergence  of 
\iew  has  manifested  itself  between  several  countries  as 
regards  their  domestic  treatment  of  the  more  modern  and 
elaborate  of  such  instruments;  and  this  has  led  to  a  corre* 
^ponding  divergence  in  the  interpretation  of  the  Convention 
itself.  These  difEerences  have  almost  nullified  the  practical 
importance  of  the  original  provision  dealing  with  mechanical 
masical  instruments,  and  have  stood  in  the  waj  of  its  further 
elucidation. 

The  Convention  Provision  a  Ck^noenion  to  Switierland. — The 
immaturity  of  international  thought  on  the  subject  at  the  time 
of  the  Convention,  however,  instead  of  contributing  to  the 
rejection  of  the  article  in  the  rigid  form  proposed,  was  probably 
the  occasion  of  its  acceptance.  The  article  was  a  concession 
to  Switzerland,^  which  had  large  interests  at  stake  in  the 
musical  box  industry.^  If  the  disinterested  States  had  fore- 
seen the  logical  results  of  the  principle  involved,  they  would 
hardly  have  accepted  it  with  such  an  easy  complacency. 

The  Rdlb  of  thb  Convention. 

The  Two  Points  of  View. — The  interference  with  the  right  of 
the  owner  of  the  musical  copyright  may  be  regarded  in  either 
of  two  distinct  ways. 

In  the  first  place,  there  is,  on  general  principles  of  law,  an 
infringement  of  the  copyright  in  the  sheet  music.  Where  the 
tune  parts  are  interchangeable,  the  perforations,  spikes,  and 
grooves  in  the  rolls,  discs,  and  other  interchangeable  parts, 
thoagh  more  solid  than  the  ink  which  represents  the  notes 
between  the  staves  in  the  sheet  music,  correspond  exactly  to 

*  M.  Chenei  puts  its  acceptance  down  as  *  a  slight  act  of  courtesy  '  to  Swit- 
seriand.    See  Nioolan,  La  Fropriete  litthaire  et  artittique,  p.  285. 

*  The  cantons  of  Yaud  and  Geneva  were  at  that  time  the  centres  of  the  manu- 
ftcture. 
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ihem  in  ihe  f nnction  which  they  perform,  and  it  is  therefore 
urged  that  the  rolls,  discs,  etc.,  are  substantially  reproductions 
of  the  sheet  music.  And,  if  not  adapted  to  interchangeable 
parts,  there  is  some  ground  for  holding  that  the  instrument 
itself,  considered  as  a  whole,  constitutes  an  infringement  of  the 
musical  copyright. 

Besides  this,  if  the  mechanical  musical  instrument  is  set  in 
motion  in  public  there  is  an  infringement  of  the  performing 
right — the  sounds  produced  are  the  same  as  those  in  the 
original  composition  ;  this  is  sufficient  to  constitute  an  infringe- 
ment, whatever  the  medium  through  which  the  sounds  are  ren- 
dered. Even  if  the  performance  be  to  a  limited  public  it  is 
illegal.  Thus  in  the  French  domestic  case.  Society  of  Authors, 
Composers^  and  PMishers  of  Music  r.  Dechavanne^^  where  copy- 
right music  had  been  executed  by  an  automaton  in  a  eafr 
at  St.  Etienne,  the  proprietress  set  up  the  defence  that  the 
sounds  were  so  feeble  as  to  be  incapable  of  penetrating  any 
distance  ;  but  the  Court  held  that  it  was  sufficient  that  the 
sounds  should,  under  normal  circumstances,  be  capable  of 
being  heard  by  persons  seated  near  the  instrument 

Here,  as  has  been  pointed  out,  we  are  only  concerned  with 
the  manufacture  and  sale  of  mechanical  musical  instruments, 
not  with  their  emjdoyment  when  they  reach  the  hands  of  the 
purchaser  ;  hence  we  have  only  to  consider  them  from  the 
former  point  of  view,  i.e.  as  interfering  with  the  copyright  in 
the  sheet  music. 

The  History  of  the  (Jonvention  Bale. — The  proposal  to  exempt 
mechanical  musical  instruments  from  the  ordinary  rules  of 
the  Convention  as  to  infringement  originated  with  the  Swiss 
Federal  Government,  which  in  §  2  of  the  Closing  Protocol 
of  its  draft  stated  that '  (The  undersigned  Plenipotentiaries  are 
agreed)  :  "  To  define  that  the  words  '  arrangements  of  music ' 

»  See  Le  Droit  d'Auieur,  1901,  p.  52. 
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...  do  not  apply  to  pieces  reproduced  by  automatic  instru- 
ments, such  as  electric  pianos,  musical  boxes,  barrel  organs, 
etc."' 

The  Conference  of  1884  re-worded  this,  and  brought  it, 
except  for  a  few  slight  verbal  di£Eerences,  to  the  following 
form,  in  which  it  stands  at  present :  '  It  is  understood  that  the 
manufacture  and  sale  of  instruments  serving  to  reproduce 
mechanically  copyright  musical  airs  are  not  considered  as 
constituting  musical  infringement.'  *  The  Conference  of  1885 
took  into  consideration  the  question  whether  it  should  be  made 
clear  that  the  Article  extended  to  permit  the  performance  of 
copyright  airs  by  means  of  these  instruments,  as  well  as  the 
manufacture  and  sale  of  instruments  appropriating  such  airs  ; 
bnt  here  such  a  difference  of  opinion  manifested  itself  that  no 
agreement  could  be  reached.  The  original  wording  was  there- 
fore allowed  to  remain  without  addition. 

The  Artide  does  not  permit  Performaiioe  of  Copyriglit  Airs. 
—The  very  fact  that  there  was  such  a  difference  of  opinion 
shows  that  the  Article,  which  forms  part  of  the  jus  cogent 
mimmum  of  the  Convention,  cannot  be  read  to  require  mem- 
bers of  the  Union  to  exempt  performances  on  these  instruments 
from  the  ordinary  rules  as  to  infringement  of  performing  right, 
as  well  as  to  discharge  their  manufacture  and  sale  from 
liability  as  infringements  of  musical  copyright.  The  wording 
of  the  Article  does  not  go  thus  far,  and,  altogether  apart  from 
the  question  of  intention,  it  must  be  interpreted  strictly,  since 
it  confers  an  exceptional  licence. 

The  Deyioeof  Interchangeable  Parts. — Not  long  after  the 
completion  of  the  Convention,  the  device  of  making  the  tune- 
determining  parts  in  mechanical  musical  instruments  detach- 
able and   interchangeable,   which   had  hitherto   been    almost 


^  The  smaU  alterations  which  brought  the  1884  reading  into  this  foim  were 
effected  by  the  Conference  of  1886. 


406         iNFRINGfiMUNtS,  REMEDIEfi,  AND  PROCEDURE.    [Cliap.  ▼. 

unknown,  quickly  sprang  into  prominence.*  Where  this  device 
was  adopted,  the  body  of  the  instrument  was  constructed  in 
such  a  way  that  when  the  detachable  and  interchangeable  jmrts 
— ^in  the  form  of  discs,  rolls,  sheets,  bands,  or  cylinders,  per- 
forated, engraved,  or  studded  with  points — were  revolved  in 
the  instrument,  certain  notes  were  produced,  each  with  a  certain 
degree  of  relative  duration,  the  whole  making  up  a  musical 
composition.  Any  number  of  discs,  rolls,  sheets,  bands,  or 
cylinders  of  the  same  size  could  be  fitted  to  each  instrument, 
so  that  the  musical  capacity  of  the  machine  was  only  limited 
by  the  willingness  of  manufacturers  to  produce  the  necessary 
tune-parts. 

Popularity  of  the  Improved  Ingtniments. — The  popularisation 
of  instruments  constructed  in  this  manner,  which,  being,  in 
virtue  of  their  infinite  versatility  and  their  great  delicacy  of 
organisation,'  far  nearer  perfection  than  the  old-fashioned 
musical  boxes,  for  the  first  time  o£Eered  a  serious  menace  to 
musical  copyright,  awakened  composers  and  publishers  into 
action  for  the  defence  of  their  interests.  Proceedings  were 
taken  against  the  manufacturers  of  the  offending  cylinders, 
bands,  discs,  etc.,  on  the  ground  that  these  were  in  reality 
nothing  but  adaptations,  in  a  peculiar  notation,  of  the  pieces 


*  The  extent  to  which  the  indiistxy  has  been  carried  is  attested  by  the  great 
variety  of  forms  and  names  under  which  these  improved  instruments  appear. 
The  following  are  names  of  some  of  the  better  known  kinds  :  —  Herophone, 
ariston,  aristonettei  orchestrion,  orchestrionette,  phoenix,  manopon,  pianophone* 
melodiophone,  aerophone,  sjrmphonion,  polyphone,  organette,  aeolian,  cbrio- 
phone,  automatic  piano,  pianista,  pianola,  orpheus,  Sicilian,  angelus,  stella. 
To  these  may  be  added  the  phonograph,  gramophone,  graphophone,  etc.,  which, 
though  of  slightly  different  nature,  in  that  they  will  reproduce  words  as  well  as 
music,  present  all  the  essential  features  of  the  other  class. 

2  In  a  paper  presented  to  the  Publishers'  Conference  at  Leipzig  in  1901,  Mr. 
Boosey,  the  well-known  English  music  publisher,  stated  that  interchangeable 
rolls  representing  tiie  music  of  songs  could  be  obtained  in  different  keys  to  suit 
various  voices,  and  vocalists  are  thus  enabled  to  dispense  witii  accompaniments 
on  the  piano.  He  also  pointed  out  that  the  aeolian  was  now  used  to  play  the 
music  for  dances. 
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they  served  to  reproduce.^  A  crop  of  cases  sprang  up  in 
Grermany,  the  chief  centre  of  manufacture  for  the  improved 
instruments,  and  in  France,  the  United  States,  and  Great 
Britain  the  Courts  were  also  called  upon  to  deal  with  the 
question. 

Thb  Interpretation  of  the  Rule  by  the  Courts. 

Hudcal  Copyriglit,  not  Performing  Bight,  involved. — In   all 

the  cases  with  regard  to  mechanical  musical  instruments  which 
are  cited  here,  the  question  has  been  simply  whether  the  manu- 
facture and  sale  of  interchangeable  parts — discs,  rolls,  bands, 
or  cylinders — constitutes  an  infringement  of  the  copyright  in 
the  pieces  of  music  which  they  serve  to  reproduce  ;  the  ques- 
tion whether  the  use  of  the  instrument  in  public  constitutes  an 
infringement  of  the  performing  right  has  not  been  raised. 

German  Decisions. — German  cases  are  by  far  the  most 
numerous,  and  the  decisions  which  have  been  given  in  them 
present  some  inconsistencies. 

As  early  as  1885,  the  Superior  Court  of  Leipzig  (Penal 
Chamber)  had  pronounced  perforated  cards  for  use  vnth 
mechanical  musical  instruments  to  be  infringements.^  The 
other  German  cases  took  place  subsequently  to  the  Berne  Con- 
vention, and  in  them,  though  in  all  except  one  the  infringement 
alleged  was  committed  in  Germany,  the  (courts  interpreted  the 
rule  of  §  3  of  the  Closing  Protocol,  deciding  for  each  case 
whether  or  not  this  rule  should  be  construed    to    cover  the 


^  If  an  unattthorised  disc,  roll,  band,  or  cylinder  can  be  regarded  afl  an 
infringement  of  copyright  in*^Bhect  music,  it  is  fair  to  conclude  thjit  such  an 
article,  when  lawfully  made,  is  a  subject  of  musical  copyright.  On  this  assump- 
tion it  is  interesting  to  consider  whether — in  England  and  under  the  Convention 
rule — discs,  etc.,  made  with  the  consent  of  the  composer  of  the  original  piece  of 
music,  must  bear  notice  of  reservation  if  the  perfonning  right  is  to  bo  preserved 
intact. 

^  8ee  ^tudeanr  In  revision  ds  la  Convention j  p.  24. 
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objects  brought  into  question.  For  the  one  international  case, 
that  Article  had,  of  course,  a  direct  application  as  part  of  the 
Convention:  for  the  domestic  cases,  its  applicability  resulted 
from  the  view  taken  of  it  by  the  German  Courts  as  being  an 
authoritative  interpretation  of  the  law  of  1870,  which  itself 
contained  no  express  statement  on  the  question.^ 

In  1888^  the  Imperial  Court  (1st  Civil  Chamber)  decided 
against  perforated  discs  for  use  with  the  'herophone.' 

In  1890  (10th  March)  the  case  of  Wcddmann  v.  Schmidt 
and  Co.  resulted  in  a  judgment  by  the  Superior  Court  of 
Leipzig  (4th  Civil  Chamber)  in  favour  of  interchangeable  discs 
for  the  '  orchestrionette '  or  '  phoenix,'  the  conclusions  of  the 
Imperial  Court  being  rejected,  on  the  ground  that,  since  instru- 
ments with  interchangeable  parts  were  known  in  Switzerland 
before  the  coming  into  force  of  the  Convention,'  there  was 
no  reason  for  withholding  full  force  from  §  3  of  the  Closing 
Protocol. 

On  the  23rd  May  of  the  same  year,  in  Waldmann  v.  Spdthe, 
the  Superior  Court  of  Gera  (1st  Civil  Chamber)  ruled  that 
toothed  bands  of  metal  for  the  '  clariophone  '  were  not  infringe- 
ments, holding  that,  whether  the  instruments  in  question  were 
known  in  Switzerland  in  1887  or  not,  the  words  of  the  Closing 

*  The  reasoning  by  which  the  German  Courts  brought  themselves  to  regard 
the  provinion  of  the  Protocol  in  this  light  is  indicated  by  the  foUowing  paasage 
from  the  judgment  of  the  Superior  Court  of  Leipzig  (4th  Civil  Chamber)  in 
JT^aidwann  v.  The  Leipzig  Mmical  Imlrtwient  Mam^factory  {Paul  Ehrlieh  and  CS>.), 
1891  :  *  If  Cioi-mans  arc  not  to  manufacture  such  instruments,  and,  on  the  other 
hand,  their  sale  in  Qennany  by  Uie  subjects  of  other  countries  is  to  be  pennitted 
under  the  Convention,  outstripping  the  German  law,  the  industry  of  this  ooontiy 
will  be  vitally  affected.'— See  Le  Droit  d^AtUeur,  1896,  p.  59.  In  a  note  to  this 
cose,  the  International  Office  expresses  a  doubt  whether  the  ground  alleged  will 
support  the  conclusion,  and  suggests  that  the  silence  of  the  1870  law  on  the 
matter  was  of  itself  sufficient  to  authorise  the  Courts  to  adopt  the  rule  of  the 
Convention. 

*  In  the  appciil  case  Pietschmmn  r.  Waldmanu,  reported  in  I^  Dmi 
d'Auteur,  1889,  pp.  Ill  Ht'q, 

3  This  was  stfited  by  M.  »Seil'ert,  an  exi)ert.--See  Lc  Dn'U  d'Aufeni^  18W, 
p.  119,  for  the  whole  judgment. 
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Protocol  laid  down  a  clear  and  comprehensive  rule  which  could 
not  be  subjected  to  restrictive  interpretation.^  This  judgment 
was  upheld  on  appeal  to  the  immediately  superior  Court. 

M.  Waldmann  then  carried  the  case  to  the  Imperial  Court 
(1st  Civil  Chamber),  which,  on  the  31st  January,  1891,  reversed 
the  decisions  of  the  lower  Courts,  and  decided  that  the  bands  in 
question  were  infringements.  As  regards  the  Convention,  this 
Court  stated  that  ^even  supposing  that  the  authors  of  this 
declaration  in  the  Protocol  had  already  known  of  the  musical 
instruments  with  interchangeable  discs  containing  the  notes, 
they  did  not  intend  to  include  the  latter  in  their  declaration, 
but  rather  musical  boxes,  barrel  organs,  and  other  mechanical 
musical  instruments,  playing  a  limited  number  of  airs,  and  at 
that  time  generally  known  '  ;  the  Court  went  on  to  distinguish 
the  discs  in  question  from  these.* 

On  the  28th  May,  1890,  in  Waldmann  v.  The  Leipzig  Musical 
Instrument  Co.j  the  Superior  Court  of  Leipzig  (4th  Civil 
Chamber)  gave  a  decision  in  regard  to  perforated  cards  for 
the  '  ariston '  contrary  to  its  decision  of  the  10th  March  in  the 
same  year  as  to  interchangeable  discs  for  the  '  phoenix.'  In  this 
case  it  followed  the  Imperial  Court  in  the  'herophone'  case, 
and  decided  that  the  cards  in  question  were  infringements.^ 
Despite  the  ruling  on  the  point  of  infringements,  judgment  was 
found  for  the  defendant  company,  on  the  ground  that  the 
advantages  accruing  to  the  plaintifiE  from  its  illegal  proceedings 
outweighed  the  damage  suffered. 

On  appeal  the  7th  Civil  Chamber  of  the  Supreme  Court  of 
Saxony  (22th  Oct.,  1894)  upheld  this  judgment,  both  on  the 
point  of  infringement  and  on  that  of  damage,  and  again  gave 
judgment  for  the  defendant  Company,* 


»  See  I^  Droit  d^Auteur,  1890,  p.  120. 
2  See  Le  Droit  (VAtUeur,  1891,  pp.  81  »eq. 
'  See  Ze  Droit  (CAuteur,  1890,  pp.  120  seq. 
*  See  Le  Droit  (TAuteur,  1892,  pp.  62  seq. 
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A  further  appeal,  however,  led  to  a  verdict  completely 
in  favour  of  M.  Waldmann,  the  Imperial  Court  (1st  CSWl 
Chamber)  ruling  that  he  was  entitled  to  recover  the  amount  by 
which  the  defendant  company  was  enriched  as  a  consequence 
of  its  piratical  acts,  and  on  this  point  reversing  the  decisions  of 
the  lower  Courts.* 

In  another  Waldmann  case — Waldmann  v.  Pietschmann^ — 
which  arose  out  of  the  declaratory  judgment  given  in  1888  as 
between  the  same  parties,  their  relative  positions  then  being 
reversed,  the  Imperial  Court  (1st  Civil  Chamber)  on  appeal 
decided  that '  herophone '  and  '  manopan '  discs  were  infringe- 
ments, overruling  the  decision  of  the  lower  Courts  to  the  effect 
that  the  defendants  had  not  been  negligent,  and  therefore  only 
liable  in  damages  to  the  extent  of  their  enrichment.* 

On  the  31st  December,  1891,  the  case  Waldmann  r.  The 
Leipzig  Musical  Instrument  Manufactory  (Paul  Ehrlich  and 
Co.)  came  before  the  4th  Civil  Chamber  of  the  Superior 
Court  of  Leipzig,  and  this  time  it  was  decided  that  discs  with 
minute  raised  points  arranged  in  concentric  circles  for  the 
'symphonion'  were  not  infringements.^  Though  the  decision 
in  this  case  draws  a  close  analogy  between  the  *  symphonion ' 
and  the  Swiss  musical  box,  and  adverts  to  points  of  difference 
which  distinguish  its  discs  from  those  of  the  '  herophone '  and 
the  '  clariophone '  (and  therefore  a  fortiori  from  the  perfora- 
ted cards  of  the  '  ariston '),  the  grounds  on  which  it  is  based 

>  Soe  Le  Droit  (TAuteur,  1897,  pp.  104  seq. 

2  See  Le  Droit  cPAtUeur,  1892,  pp.  78,  79. 

3  *■  It  matters  little  that  the  legislator  may  not  have  thought  of  aristons, 
herophoncs,  symphonions,  etc.,  and  it  is  useless  to  say  that,  in  aU  probability,  if 
he  had  thought  of  them,  he  would  have  treated  them  differently  from  the  instni* 
ments  that  were  present  to  his  mind  in  the  elaboration  of  the  law.  Periuips  it 
would  have  been  more  prudent  to  have  chosen  a  less  general  expressiaii.  But 
this  general  expression  has  now  become  law ;  it  alone  can  operate  as  a  role,— 
not  the  intentions  of  the  legislator,  which  do  not  in  any  way  manifest  themselvee 
in  the  law  and  cannot  bo  controlled.'  This  is  a  noteworthy  passage  from  the 
judgment,  setting  forth  clearly  what,  in  our  opinion,  are  the  proper  limitations 
to  be  imposed  upon  the  suggested  interpretation  of  the  Convention  rule. 
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are  sufficient  to  cover  all  interchangeable  parts.*  It  therefore 
tends  to  conflict  with  the  last  decision  of  the  same  Court,  and 
with  decisions  of  the  Supreme  Court  of  Saxony  and  the 
Imperial  Court. 

The  German  case  of  Litolff  v.  Reissner^  heard  before  the 
Superior  Court  of  Leipzig  (4th  Penal  Chamber)  on  the  8th 
October,  1898,  was  of  direct  international  importance,  inas- 
much as  the  composition  which  had  been  appropriated  for 
reproduction  upon  discs  studded  with  minute  points, — this  time 
for  the  'polyphone' — was  of  French  origin,  although  the 
rights  in  it  had  been  assigned  to  a  German  publisher.  The 
Court  agreed  with  the  Imperial  Court  and  the  Supreme  Court 
of  Saxony  that  §  3  of  the  Closing  Protocol  did  not  apply  to 
instruments,  like  polyphones,  with  interchangeable  discs,  and 
so  gave  judgment  for  the  plaintiff,  ordering  the  confiscation  of 
the  ofEending  discs.' 

The  PredominaiLt  Oemuui  View. — This  decision  stands  in 
direct  contradiction  to  that  of  the  same  Court  in  the  last  cited 
case,  and  it  can  only  be  concluded  that  the  latter  represents  a 
crude  state  of  thought,  and  that,  upon  mature  consideration, 
the  Superior  Court  of  Leipzig  has  come  over  to  the  views  of 
the  Imperial  Court  and  the  Supreme  Court  of  Saxony.  The 
Imperial  Court  in  particular  has  consistently  ruled  that  Art.  3 
of  the  Closing  Protocol  does  not  apply  to  mechanical  musical 
instruments  with  interchangeable  parts :  and  now  that  the 
Superior  Court  of  Leipzig  has  followed  its  lead,  this  may 
perhaps  be  put  down  as  the  accepted  German  view. 

The  Seoent  Oerman  dmnestio  Act  permits  interchangeable 
parts. — As  far  as  the  domestic  law  of  Germany  goes  the  matter 
has  now  been  finally  settled  by  the  new  Act  of  19th  June, 
1901,  which  reads  (Sec.  22) :  'Reproduction  is  permitted  when 
a  musical  composition  is,  after  publication,  transferred  to  such 

*  Bob  Le  Droit  d'AuUwr^  1896,  pp.  66  ««y.,  for  the  whole  case. 
'  See  1>  Droit  tTAuteur,  1899,  pp.  10  seq. 
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discs,  plates,  cylinders,  bands,  and  similar  parts  of  instruments 
for  the  mechanical  rendering  of  pieces  of  music.  This  pro- 
vision is  applicable  also  to  interchangeable  parts,  provided  that 
they  are  not  applied  to  instruments  by  which  the  work  can, 
as  regards  strength  and  duration  of  tone  and  tempoy  be  rendered 
in  a  manner  resembling  a  personal  performance.'  ^ 

IntematLonal  importance  of  German  Dednons. — From  the 
point  of  view  of  international  copyright,  the  Grerman  cases, 
nearly  all  of  which  have  involved  a  construction  of  the  Berne 
Convention  rule,  are  the  most  important  as  well  as  the  most 
numerous.  Germany,  of  all  countries,  has  the  largest  interests 
involved  in  the  manufactures  of  the  improved  instruments,  and 
therefore  any  decisions  of  its  Courts  against  them  are  most 
likely  to  contain  an  impartial  statement  of  the  law.  The  few 
cases  which  have  arisen  in  other  countries  are  not,  however, 
without  importance,  since  they  at  once  illustrate  the  view 
taken  and  tend  to  throw  more  light  upon  the  actual  truth  of 
the  matter. 

French  Deoiaions  permit  interehangeable  parts. — On  the  2nd 
August,  1893,  the  French  Court  of  the  Seine  decided  in  favour 
of  perforated  cards  for  *  pianistas,'  '  orchestrions,'  etc.  The 
judgment,  though  based  upon  the  French  Law  of  16th  May, 
1866,  bears  on  the  Convention,  in  virtue  of  the  similarity 
between  the  wording  of  ihe  rule  laid  down  in  that  law,  and 
that  of  §  3  of  the  Closing  Protocol.^ 

On  the  2nd  August,  1893,  the  same  Court  gave  a  similar 


*  In  view  of  the  state  of  opinion  indicated  by  this  Section,  it  vs  not  Burprising 
that,  at  the  Conference  of  Paris  in  1896,  Genaanj  objected  to  amend  {  3  of 
the  Protocol  so  as  to  exclude  from  its  scope  instruments  with  interchangoable 
parts. 

*  See  X*  Droit  d'Auteur^  1893,  pp.  164,  156,  where  the  International  Office 
takes  exception  to  the  conclusion  of  the  Court.  It  is  interesting  to  note  that, 
even  in  1866,  the  principle  of  perforated  cards  was  known,  since  in  France  it  was 
the  object  of  two  patents,  one  taken  out  by  Sectu  or  Seytre  in  1842,  the  other 
by  Thomaason  in  1864. 
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jadgment  in  another  case  ;  and  this  was  upheld  on  the  9th 
January,  1895,  by  the  Paris  Court  of  Appeal.^ 

In  France,  then,  it  may  be  gathered  by  analogical  reason- 
ing, that  the  widest  interpretation  is  given  to  the  Convention 
Article. 

American  and  English  Cases. — In  the  United  States,  the  Circuit 
Court  of  Massachusetts  (27th  January,  1888)  has  decided  that 
perforated  cardboard  bands  for  the  ^  organette '  are  not  infringe- 
ments,' and  in  the  recent  English  case  of  Boosey  v,  Whight^  the 
High  Court  of  Justice,  confirmed  by  the  Court  of  Appeal,  has 
arrived  at  the  same  conclusion  in  respect  of  similar  bands  for 
the '  aeolian.' 

The  judgment  in  this  case  was  based  mainly  on  the  wording 
of  the  Literary  Copyright  Act,  1842,  and  does  not  directly 
involve  the  Berne  Convention.  But,  if  the  bands  in  question 
are  not  infringements  in  England  according  to  the  domestic 
law,  it  would  seem  a  fortiori  that  the  English  Courts  can  hardly 
treat  them  as  such  under  the  Berne  Convention.  From  the 
decision  in  Boosey  v.  WhiyJu  we  can  conclude  nothing  as  to 
the  interpretation  the  English  Courts  would  give  to  this  article : 
but  we  can  conclude  that  foreign  manufacturers  will  be 
accorded  full  liberty  in  England  to  make  and  sell  interchange- 
able discs.  The  English  view  as  to  the  nature  of  such  objects, 
regarding  them  merely  as  accessories  of  the  instruments  to 
which  they  relate,  is  at  one  with  that  of  France  and  at  variance 
with  that  of  Germany.  The  English  view  as  to  the  meaning 
of  §  3  of  the  Closing  Protocol  has  received  no  authoritative 
statement,  but  on  this  point  again  France  differs  from  Ger- 
many. 

^  The  case  was  Maqttet  and  others  v.  Thibouville,  reported  in  Le  Droit  tPAutenry 
1895,  pp.  63  neq. 
^  itmUs  8ur  la  revision  de  la  Convention  de  Berne,  p.  24. 
>  Boosey  v.  Whight,  16  T.L.B.  82. 
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Suggested  Alteration  of  the  Rule. 

Proposal  to  except  interohangeable  parts. — At  the  ConFerenoe 
of  Paris,  France  proposed  to  add  to  the  Article  in  the  Protocol 
a  second  paragraph  exempting  from  its  benefits  *  instruments 
which  can  reproduce  airs  only  by  means  of  the  additions  of 
perforated  bands  or  cards,  or  other  devices  independent  of  the 
instrument,  sold  separately  and  constituting  musical  renderings 
in  a  particular  notation.'  *  The  German  delegates  objected  to 
this  proposition  on  various  grounds,  practical  as  well  as  theoreti- 
cal.^ In  the  result  the  French  proposition  fell  to  the  ground, 
and  the  Article  was  left  in  its  original  form.'  The  old  difficulties 
of  interpretation,  therefore,  still  present  themselves. 

Question  whether  included  in  fl'ri«tiwg  Bule. — The  argnments 
in  favour  of  limiting  §  3  of  the  Protocol  to  the  older  kind  of 
mechanical  musical  instruments  seem  to  resolve  themselves 
into  : 

(1)  A  statement  that  in  1887  (the  date  of  coming  into  force 
of  the  Convention)  instruments  with  interchangeable  parts 
were  practically  unknown. 

*  See  Aetea  de  la  Cmfirence  de  Parw,  p.  47.  It  is  objectionable  in  that  it 
is  aimed  against  the  instrument  itself,  instead  of  against  the  bands,  etc.,  which  are 
really  the  subject  of  the  composer's  complaint ;  so  that,  at  first  sight,  it  would 
extend  to  prohibit  mechanical  instruments  with  interchangeable  parts  reprodadiig 
only  airs  f  ram  the  public  domain.  This  point  was  raised  in  Committee  by  the 
delegate  of  Belgium. — ^See  Aetea  de  la  Confirenee  de  FariSy  p.  176. 

^  See  Actes  de  la  ConfiroMe  de  Paris,  p.  199,  for  a  memorial  setting  them 
forth.  France  seems  to  have  seen,  from  the  point  of  view  of  the  composer,  the 
defects  of  the  Article,  as  interpreted  by  its  own  Courts ;  while,  on  the  other  hand, 
Germany,  partly  no  doubt  moved  by  its  material  interests,  shrunk  from  defini- 
tively embodying  in  the  Convention  the  result  of  the  decisions  of  its  own  Imperial 
Court,  and  aimed  at  enlarging  the  statement  of  the  Protocol,  so  as  expressly  to 
include  the  now  kind  of  instrument. 

3  See  Aetea  de  la  Conference  de  Farts,  p.  175.  Belgium,  Italy,  and  Monaco 
ranged  themselves  with  France ;  while  Spain,  Chreat  Britain,  Norway,  and  Svit^ 
Eerland  supported  Germany.  A  heated  discussion  took  place  *  in  which  certain 
of  the  incriminated  instruments  even  took  part,'  but  no  agreement  oonld  be 
reached. 
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(2)  A  contention  that,  even  if  this  were  not  so,  the  actual 
wording  of  the  Article,  interpreted  in  the  light  of  the  original 
reading  in  the  Federal  draft,  does  not  cover  such  instruments ; 
and 

(3)  A  distinction  drawn  between  the  instruments  themselves 
—to  which  alone,  in  the  failure  of  arguments  (1)  and  (2),  it 
is  acknowledged  that  the  Article  applies — and  the  appurtenant 
discs,  etc.,  which  are  looked  upon  as  having  a  separate 
existence,  and  considered  to  be  themselves  infringements — of 
the  sheet  music. 

TTrged  that  interduuigeable  parts  were  unknown  in  1886. — 
As  to  (1),  there  is  evidence  to  show  that  the  instruments  in 
question  had  made  their  appearance  before  the  Berne  Conference 
in  France,  Germany,  and  Switzerland.*  And  it  may  be  presumed 
that  the  delegates  of  these  three  States  at  least,  who  should 
have  been  conversant  with  the  actual  position  of  affairs  in  their 
own  country,  were  aware  of  this.  Even  if  this  were  not  so, 
it  is  submitted  that  the  words  of  that  Article  are  clear,  and 
that,  in  the  absence  of  ambiguity,  there  is  no  place  for  restric- 
tive interpretation.  Where  a  general  rule  has  been  laid  down 
by  the  legislature  in  definite  and  precise  terms,  it  must  be 
presumed  that  the  principle  on  which  it  is  based  has  received 
full  consideration,  and  it  is  not  for  the  functionaries  charged 
with  the  carrying  out  of  the  law  to  except  particular  cases  from 
the  rigime  of  that  principle  on  the  ground  that  possibly  they 
may  not  have  been  foreseen.  For  the  rest,  even  when  the 
logical  application  of  the  principle  is  unsatisfactory,  the 
Courts  still  should  not  depart  from  it,  though  it  is  time  for  the 
legislator  to  amend  it. 

It  is  admitted,  even  by  M.  Rosmini,  one  of  the  most  strenuous 
advocates    of    the    narrower  view,   that    the    letter    of    the 


*  In  Waldmann  v.  The  Leipzig  Musical  Instrument  Manufactory  an  expert  gave 
evideooe  thai  interchangeable  cylinders  were  known  in  Switzerland  long  before 
the  Convention. 
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Convention  favours  the  manufacturers.^  It  may  well  be  contended 
that  it  is  the  international  duty  of  members  of  the  Union  to  admi- 
nister the  letter  of  the  law,  unless  they  have  definite  means  of 
knowledge  that  in  the  circumstances  of  the  case  the  rule  intended 
by  the  framers  of  the  Convention  would  have  been  otherwise/ 

The  oontention  that  the  words  do  not  include  thefle.--As 
regards  the  second  contention,  that,  apart  from  all  question 
of  intention,  the  wording  of  the  Article,  when  interpreted  in 
the  light  of  the  original  Federal  draft,  does  not  cover  instru- 
ments with  interchangeable  parts,  a  glance  at  the  Article  as  it 
now  stands  is  sufficient  to  show  that  it  contain^  no  suggestion 
of  any  such  limitation  ;  and  though  the  'etc.'  in  the  phrase 
of  the  Federal  draft  'electric  pianos,  musical  boxes,  barrel 
organs,  etc,^  might  demand  a  restricted  interpretation,  the  fact 
that  in  the  Convention  reading  the  enumeration  is  dis{)ensod 
with,  and  a  general  rule  laid  down,  puts  this  out  of  the  question 
for  the  Article  in  its  present  form. 

Attempt  to  dintingniah  between  the  Infltrument  and  the  Difei, 
etc. — The  third  argument  put  forward  by  the  advocates  of  the 
narrower  view,  which  regards  the  interchangeable  parts  as 
distinct,  and  to  be  distinguished,  from  their  appropriate  instru- 
ments, goes  too  far.  It  assumes  that  the  Convention  wished 
to  leave  the  rights  of  authors  in  their  integrity,  and  only  to 
exempt  from  the  charge  of  infringement  such  instruments 
as  would  not  prejudice  them  ;  for,  in  other  respects,  both 
instrument  and  interchangeable  part  are  on  the  same  footing, 
Injing  mechanical  devices  adapted  to  an  identical  end,  viz.,  the 

*  See  Lettre  cTItalie,  in  Le  Dnnt  d'Autewr,  1890,  p.  94. 

2  M.  Numa  Droz,  at  the  1889  Conference  of  the  International  Literary  and 
Artistic  Aasociation  held  at  Berne,  expressed  himself  in  favour  of  the  narrovcr 
view,  but  it  is  noteworthy  that  the  Society  passes  a  resolution  that  *  It  is  to  be 
desired  that  Art.  3  of  the  Closing  Protocol  i^ould  be  limited  to  musical  boxes  and 
barrel  organs,  and  should  not  be  extended  indiscriminately  to  all  instruments 
serving  to  reproduce  mechanicaUy  musical  airs,'  thus  seeming  to  admit  that 
in  its  actual  force  the  Article  in  question  had  this  indiscriminate  applicatioa. 
—See  Le  Jhvit  d^AtUeHr,  1895,  pp.  60,  61. 
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reprodnction  of  the  copyright  music.  The  fact  that  it  was 
found  necessary  to  interpolate  a  special  provision  to  carry  out 
the  intention  of  the  Convention  shows  of  itself  that  it  was 
intended  to  derogate  in  some  measure  from  the  author's 
rights,  and  such  an  intention  would  naturally  include  the  tune- 
determining  part  in  an  instrument  which,  without  that  part, 
would  be  harmless. 

For  the  rest,  the  discs,  rolls,  bands,  etc.,  in  question  can 
hardly  be  conceived  as  performing  any  function  apart  from  the 
instruments  to  which  they  belong.  It  is  for  those  instruments 
that  they  are  sold,  it  is  only  as  parts  of  those  instruments  that 
they  have  any  meaning,  and  it  is  simply  because  they  so 
largely  increase  the  versatility  of  those  instruments  that  they 
seriously  threaten  the  interests  of  composers.  In  the  English 
case  of  Boosey  v.  Wliight}  cited  above,  it  was,  indeed,  con- 
tended that,  since  a  specially  skilled  person  could  read  the 
original  music  from  the  perforations  in  the  rolls  of  paper  used 
with  the  '  Aeolian,'  these  rolls  should  be  regarded  as  copies  of 
the  original  sheet-music ;  but  the  Court  of  Appeal  refused  to 
regard  the  rolls  in  any  other  light  than  as  particular  parts  of 
their  appropriate  instruments,  having  no  individuality  of  their 
own.  In  the  words  of  the  Master  of  the  Rolls  :  '  Conceding, 
for  the  sake  of  argument,  that  a  person  might  be  trained  to 
play,  or  even  to  sing,  from  the  perforated  sheets,  it  is  clear 
that  they  are  not  made  to  be  so  used,  nor  are  they  ever  so  used 
in  fact ;  and  we  ought,  in  my  opinion,  to  deal  with  the  case  on 
broad  business  lines,  and  not  on  unpractical,  though  theoretic- 
ally possible,  assumptions.'  The  Court  therefore  held  that  the 
rolls  could  not  be  regarded  as  copies  of  the  plaintifEs'  sheets  of 
music. 

Ho  Meohanioal  Mosioal  Instrument  whatever  is  an  Infringement 
imder  tlie  Convention. — The  plain   conclusion   to   which    the 

^  Booseff  V.  Whight,  16  T.L.R.  82. 
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previous  discussion  leads  is  that  States  which  desire  completely 
to  carry  out  their  international  engagements  under  the  Con- 
vention of  Berne  should  exempt  all  kinds  of  mechanical  musical 
instruments  from  treatment  as  infringements. 

But  the  Convention  Rule  should  be  abolished. — ^No  doubt  the 
serious  damage  to  musical  composers  and  publishers  caused  by 
the  modern  instruments  is  mainly  responsible  for  the  various 
attempts  made  to  differentiate  the  improved  devices  from  those 
of  more  ancient  origin.  This  fact,  though  it  affords  no  justifi- 
cation for  a  fallacious  interpretation  of  the  law,  offers  very 
good  reason  for  its  amendment.  Were  it  not  for  the  fact  that 
industrial  interests  stand  in  the  way,^  it  is  submitted  that  the 
members  of  the  Union  would  before  this  have  perceived  that 
the  whole  immunity  accorded  to  the  instruments  in  question  i.* 
based  upon  an  injustice  to  the  composer.  The  logical  working 
out  of  the  principle  of  the  Convention  should  have  served  to 
demonstrate  its  fallaciousness.  The  proposal  of  France  to  with- 
draw the  sanction  of  the  Convention  from  the  more  advanced 
class  of  instruments  was  a  half-hearted  attempt  to  get  rid  of 
the  more  serious  consequences  of  the  rule  ;  and  the  German 
delegates  were  undoubtedly  logical  in  urging  as  they  did'  that 
the  Article  of  the  Protocol  should  either  be  left  in  its  original 
form  or  abolished  altogether. 

All  Unauthorised  Seproductions  of  Ck>p7right  Kusic  violate 
a  Koral  Eight — In  effect,  any  arrangement  of  music  for  a 
mechanical  instrument,  whether  the  part  of  the  instrument  in 

^  The  buBiness  of  manufacturing  the  more  modem  instrumeiits  has  become  of 
remai'kable  magnitude.  M.  LitolfF,  a  Gennan  manufocturer,  in  a  petition  of 
29th  May,  1899,  addressed  to  the  Imperial  Office  of  Justice,  stated  that  the 
Polyphone  Musical  Instrument  Company  at  Wahren,  mainly  devoted  to  the 
manufacture  in  question,  realised  a  profit  of  33*15  per  cent,  in  1897,  and  of  39*71 
per  cent,  in  1898.  ^In  eighteen  months  M.  Litolff*s  own  house  had  sold  13,564 
copies  of  perforated  cards  of  one  popular  air,  and  18,657  of  another,  vhAe  the 
sale  of  the  original  editions  had  fallen  from  7,647  to  890  copies,  and  from  25,698 
to  13,729  copies  respectively.— See  Le  Droit  d'Auteutj  1899,  p.  128. 

*  See  Actea  de  la  Conference  de  Parity  pp.  199,  200. 
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which  it  is  embodied  is  fixed  or  separable,  interchangeable  or 
non-interchangeable,  is  carried  out  only  by  an  interference  with 
the  moral  rights  of  the  composer.^  It  is  substantially  an 
adaptation  of  the  piece  to  suit  an  instrument  of  another  kind 
than  that  for  which  it  was  written,  and  differs  from  ordinary 
cases  of  such  adaptation  only  in  that  the  instrument  for  which  it 
is  made  exacts  no  special  knowledge  or  skill  from  the  performer. 
The  sale  of  such  instruments  enables  the  purchaser  to  reproduce 
at  will  airs  of  which  the  right  to  permit  reproduction  should 
be  solely  under  the  control  of  their  creator.^  The  question  of 
damage  done  to  the  latter  does  not  enter  into  the  argument — 
at  least  he  is  deprived  of  a  legitimate  percentage  on  sale,  and 
the  profanation  of  his  composition  may  seriously  depreciate  its 
Take.'  It  is  sufficient  that  the  air  is  appropriated  without  his 
consent. 

*  The  interefits  of  the  makers  of  mechanical  musical  instruments  are  not  para- 
moont,  and  should  not  be  allowed  to  over-ride  the  ordinary  rights  of  composers. 
Mr.  BoQsey  pointed  out  at  the  recent  Publishers'  Conference  of  1901  that,  in 
matten  of  literary  copyright,  the  interests  of  the  printer,  typefounder,  etc.,  are 
rightly  made  subservient  to  those  of  the  author,  and  that  the  case  of  mechanical 
musical  instruments  was  exactly  parallel. 

'  The  perforated  cards,  known  as  *the  automatic  piano,'  etc.,  through  the 
medium  of  which  an  unskilled  performer  is  enabled  to  reproduce  pieces  of  music 
upon  an  ordinary  pianoforte,  serve  in  almost  every  respect  as  substitutes  for  the 
pieces  themselves. 

'  In  Waldmofm  v.  The  Leipziff  Mtuieal  IntlrwnetU  Company  {Le  Droit  d^AiUeur, 
1890,  p.  121)  the  following  four  grounds  of  injury  were  alleged  by  an  expert : — 
{a)  Bnninution  of  sale  of  the  original  pieces  of  music;  {b)  Restriction  of  the 
copyright  of  the  plaintiff,  who  would  have  wished  to  stamp  the  perforated  cards 
for  his  compositions  himself ;  (e)  Vulgarisation  of  the  latter ;  {d)  Impossibility 
of  translating  them  profitably  into  a  foreign  notation,  since  they  would  have 
been  already  too  much  diffused  by  the  sale  abroad  of  the  perforated  cards.  Mr. 
Boosey  in  his  paper  stated  that  his  firm  had  refused  to  supply  sheet  music  to  the 
manufacturers  of  barrels  for  barrel-organs,  on  account  of  the  resultant  vulgarisa- 
tion. Besides  all  this,  oa  he  acutely  remarked,  there  is  apparently  nothing  to 
prevent  a  manufacturer  from  appropriating  a  melody  and  distorting  it  by  adding 
a  harmony  of  his  own,  thus  threatening  serious  damage  to  the  composer^s  repu- 
tation—unless possibly  an  action  for  libel  would  lie.  It  is  at  present  a  fairly 
common  thing  for  manufacturers  to  cut  short,  to  alter,  and  otherwise  to  maltreat 
^  pieces  which  they  appropriate,  with  the  object  of  suiting  them  to  the 
capabilities  of  the  various  instruments. 
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Ho  CBsential  difference  between  Kodem  and  Old  Instniiiie&ti.— 

As  for  the  attempted  distinction  between  tiie  two  kinds  of 
instruments  in  respect  of  their  invasion  of  musical  copyright, 
the  distinction  is  one  only  between  offending  adaptations  sold 
separately  from  their  appropriate  instruments,  and  offending 
adaptations  which  are  so  embodied  in  their  appropriate  instru- 
ments that  they  cannot  easily  be  detached.^  Both  kinds  of 
adaptation  are  morally  unfair,  but  the  facilities  for  the  manu- 
facture of  the  former  are  infinitely  greater  than  those  for  the 
manufacture  of  the  latter,  and  so  the  former  has  had  to  bear 
the  brunt  of  the  blame.  The  only  fair  way  to  deal  with  them 
is  to  prohibit  both,  leaving  the  manufacturer  to  make  a  bargain 
for  the  right  of  reproduction  with  the  owner  of  the  musical 
copyright. 

It  is,  therefore,  to  be  hoped  that,  at  some  future  Conference 
of  the  Union,  §  3  of  the  Closing  Protocol  will  be  suppressed. 
This  would  leave  the  whole  question  to  the  domestic  rules  of 
each  country,  under  Art.  2  of  the  Convention  ;  but,  in  view 
of  the  international  importance  of  music,  it  might  be  found 
well  to  make  an  absolute  and  express  provision  on  the  subject 
aimed  indiscriminately  against  all  mechanical  musical  instru- 
ments, instead  of  in  their  favour. 

Suggested  system  of  Boyalties. — It  will  probably  be  some 
time  before  such  a  sweeping  reform  as  this  is  carried  out,  even 
though  its  justice  speedily  becomes  patent.  Meanwhile  it  may 
be  found  that  the  adoption  of  some  such  system  of  obligatory 
percentages  as  that  sketched  by  M.  Litolff  in  his  petition  to  the 
German  Imperial  Office  of  Justice,  already  referred  to,  will 
serve  to  reconcile  conflicting  interests.  M.  Litolflf  suggests  tliat 
the  manufacture  and  sale  of  instruments  reproducing  copyright 

^  Ab  the  German  delegates  pointed  out  at  the  Confratjnce  of  Paris,  in  viev 
of  the  fact  that  some  countries  mainly  devote  themselves  to  the  maaufactore  of 
instruments  with  interchangeable  parts  and  others  to  those  with  fixed  parts,  it  is 
internationally  unfair,  as  well  as  logicaUy  unsound,  to  establish  different  treat* 
mont  for  the  two  classes.— ^c<<^«  de  la  Ckn^fhtnee  de  Fari$,  p.  300. 
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airs,  find  performances  by  them,  shall  be  allowed,  bat  only  on 
payment  to  the  owner  of  the  copyright  of  a  maximum  percent- 
age of  7^  per  cent,  on  the  gross,  or  12^  per  cent,  on  the  net, 
value  of  each  copy  of  the  reprodacing  part.^  This  proposal 
refers  only  to  instruments  with  interchangeable  parts,  bat  it 
might  well  be  extended  to  cover  all  kinds. 

^  U  Droit  (PAuteur,  1899,  p.  128.  The  chief  objection  to  any  percentage 
sj'stem  18  that,  owing  to  the  difficnlty  involved  in  the  collection  of  the  Bums 
due  to  the  author,  he  is  often  defrauded  of  his  rights.  Under  the  Colonial 
Copyright  Act  of  1847*  arrangements  were  entered  into  between  Great  Britain 
and  many  of  her  colonies  by  which  the  importation  of  foreign  reprints  of  English 
works  into  the  colonies  was  allowed  on  payment  to  the  author  of  a  certain  per- 
centage of  their  value  (in  Canada,  12}  per  cent.).  The  duty  of  collecting  these 
percentages  was  entrusted  to  the  Customs  officers,  and  was  carried  out  so  negli- 
gently that  it  ceased  to  be  worth  while  for  authors  and  publishers  to  concern 
themaelves  about  their  colonial  rights.  In  Canada,  for  instance,  Ud.  was  the 
whole  amount  that  had  been  collected  for  Archbishop  Trench  during  a  number 
of  yean,  though  his  works  had  a  large  sale  in  Canada. 
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SECTION   IV. 
REMEDIES  AND  PEOCEDUBE. 

Remedies  under  the  Convention — The  general  nile  as  to  remedies— Seizure 
of  infringements  under  Article  12 — Control  of  circulation  under  Article  13 
— Presumption  of  authorship  under  Article  11 — ^Tlie  1886  rule  as  to  seizure 
of  reprints — ^The  Paris  Amendment  to  this — Each  country  is  lx>imd  to  seize 
piratical  works — Control  of  circulation  of  works  is  reserved  for  domestic 
administration — Rules  as  to  procedure — Each  country  to  protect  aliens  on 
same  conditions  as  its  own  subjects — Each  Court  to  follow  its  own  pro- 
cedure— May  sjMJcial  Security  for  Costs  be  exacted  from  aliens? — Name  on 
work  raises"  presumption  of  authorship — Utility  of  the  presumption- 
History  of  Article  11 — Article  11  not  in  conflict  with  Article  2 — An  illuj*- 
trative  Italian  case — Certificate  of  accomplishment  of  fonnalities  may  be 
re<]uired — Proposed  tliat  the  International  Office  should  grant  certificatei>. 

Rbmedibs  under  the  Convention. 

The  General  Rule  as  to  Semedies. — It  has  already  been 
pointed  out  that  the  general  rule  of  the  Convention  with 
regard  to  the  remedies  to  be  accorded  to  foreign  authors,  and 
the  rules  of  procedure  to  which  the  latter  are  to  be  subjected,  is 
furnished  by  Art.  2,  which  in  these  as  in  other  matters  secures 
to  aliens  the  same  treatment  from  each  country  as  that  accorded 
by  its  domestic  law  to  natives.  It  is  not  usually  within  the 
province  of  an  international  agreement  to  dictate  to  its  parties 
the  means  they  are  to  adopt  for  the  safeguarding  of  the  n^hts 
it  confers ;  and,  therefore,  in  respect  of  remedies  and  procedure, 
the  Convention  contains  few  Articles  tending  to  modify  Art  2. 
There  are,  however,  some  points  of  particular  international 
importance  connected  with  the  enforcement  of  Convention  pro- 
tection upon  which  it  has  been  deemed  advisable  to  lay  down 
special  rules. 
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fieizore  of  Infringemeiits  under  Article  12. — In  view  of  the 
fact  that  Convention  protection  may  expire  in  one  country 
sooner  than  in  another,  and  so  lay  the  author  open  to  injury 
from  the  wholesale  exportation  of  copies  of  his  work, — lawful 
in  the  place  where  they  have  been  produced, — into  a  place 
where  they  still  have  a  claim  to  protection,  an  Article  (12)  has 
been  inserted  providing  for  the  seizure  of  the  offending  works 
in  countries  where  they  constitute  infringements.^  This  Article 
at  once  concedes  an  international  right  and  imposes  an  inter- 
national duty. 

Ccmtrol  of  Circiilation  under  Article  13.— Art.  13,  which  states 
that  each  country  is  free  to  control  the  circulation,  representa- 
tion, and  exhibition  of  works,  is  merely  declaratory  in  its 
purport.  It  lends  its  sanction  to  domestic  rules  punishing 
the  publication  and  dissemination  of  seditious,  blasphemous, 
obscene,  or  libellous  works,  requiring  printers  and  publishers 
to  conform  to  administrative  regulations,  such  as  provisions  for 
the  maintenance  of  a  censorship,  the  enforcement  of  which  in 
respect  of  foreign  works  might  otherwise  have  been  regarded 
as  a  breach  of  international  duty. 

Presumption  of  Authorship  under  Article  11. — Finally,  the 
difficulty  which  attaches  to  proof  of  authorship  by  an  alien  has 
given  rise  to  Art.  11,  providing  that  the  author  whose  name 
appears  upon  the  work  shall  be  entitled  prima  facie  to  be 
treated  as  the  true  author.  This  Article  also  contains  a  pro- 
vision indicating  a  means  of  proof  of  the  fulfilment  of  the 
formalities  imposed  by  Art.  2  of  the  Convention. 

The  1886  Rule  as  to  Seizure  of  Beprints. — In  the  1886  Con- 
vention, Art.  12  reads  : 

'Every   infringing  work  shall  be   subject  to  seizure  upon 

'  Bee  AetM  de  la  Conference  de  Beme^  1884,  p.  57.  The  original  aim  of  tho 
rnion,  as  ezprewed  in  the  Act  of  1886,  was  to  enable  copies  to  he  seized  upon 
imptrtatUm  into  coiintries  where  the  author's  copyright  still  subsisted ;  but  at 
the  Conference  of  Paris  a  wider  view  led  to  the  suppression  of  aU  indication  as  to 
point  of  time. 


424        INFRINGEMENTS,   REMEDIES,  AND  PROCEDURE.   [Chip.T. 

importation  into  those  countries  of  the  Union  in  which  the 
original  work  has  a  right  to  legal  protection. 

'  The  seizure  will  take  place  in  accordance  with  the  domestic 
law  of  each  country.' 

The  words  in  the  original  French  are  '  Toute  oeuvre  contre- 
faite  pent  fetre  saisie,  etc.,'  which  would  appear  to  place  tiie 
acceptance  of  the  principle  of  seizure  upon  importation  at  the 
discretion  of  each  country.  This,  however,  as  was  explained 
at  the  Conference  of  Paris,^  was  not  the  intention  of  the  Con- 
vention. Art.  12  was  drawn  up  in  the  interests  of  the 
owner  of  the  copyright,  being  meant  to  provide  the  latter 
with  a  means  of  defence  against  the  transport  of  infringe- 
ments from  one  country  to  another.  It  forms  part  of  the 
ju^  cogens  minimum  of  the  Convention,  and  the  permissiTe 
form  in  which  it  is  couched,  while  it  fixes  infringements  with 
liability  to  a  very  stringent  form  of  remedy,  does  not  leave 
countries  free  to  hold  their  hands,  when  to  do  this  would 
be  contrary  to  the  wishes  of  the  author  of  the  original 
work.  ^ 

For  the  rest,  the  second  paragraph  of  the  Article  allows  each 
country  to  regulate  the  carrying  out  of  the  seizure, — to  deter- 
mine the  necessary  form  and  the  competent  authority,— 
according  to  its  domestic  law. 

The  Paris  Amendment  to  this. — The  Additional  Act  of  Paris 
suppressed  the  words  '  upon  importation,'  with  the  object  of 


*  See  Actes  de  la  Confiretice  de  Paris,  p.  173. 

2  In  the  first  draft  of  Art.  12  the  latter  paragraph  read — *  The  seizure  shall 
take  place  upon  the  request  either  of  the  public  minister  or  of  the  interested 
party,  in  conformity  with  the  domestic  legislation  of  each  country.'  This 
appeared  to  limit  the  liability  to  seizure  of  offending  works  to  cases  where  an 
express  request  was  made  by  a  person  belonging  to  one  of  the  two  specified 
classes,  and  therefore  the  English  delegates  objected  to  it,  in  view  of  the  b^X 
that  in  England  after  general  notice  seizure  takes  place  without  the  direct  inter 
vention  of  the  copyright-owner  or  of  a  Minister  of  State  for  each  case.  The 
result  of  their  objection  was  that  the  paragraph  in  question  was  brought  into  its 
present  form. — See  ActeB  de  la  Conference  de  Berne ^  1885,  p.  51, 
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making  it  clear  that  countries  were  to  have  a  free  hand  as  to 
the  time  of  seizure  of  infringements  ;  it  also  efiEected  one  or 
two  slight  verbal  alterations  in  §  1  of  the  Article.  In  its 
present  form  that  paragraph  reads  thns : 

'Every  infringing  work  shall  be  subject  to  seizure  by  the 
competent  authorities  of  the  countries  of  the  Union  in  which 
the  original  work  has  a  right  to  legal  protection.' 

The  latter  paragraph  of  the  Article  remains  unaltered. 

Eaeh  oonntry  is  bound  to  seize  piratical  works. — The  efEect 
ol  the  amendment  seems  to  be  to  oblige  countries  of  the  Union 
to  seize  infringing  works  anywhere  within  their  territories 
at  any  point  of  time,  subject  to  the  proviso  that  they  are 
to  be  allowed  to  perform  the  seizure  in  their  own  way. 
The  English  delegates,  however,  in  accepting  the  amended 
Article,  stated  that  Great  Britain  could  not  hold  itself  bound 
to  carry  out  its  requirements  in  colonies  where  the  laws  did 
not  permit  seizure  in  the  interior  of  the  country.* 

CoQitrol  of  droulation  of  works  is  reserved  for  domestic  adminis- 
tratUm. — ^Art.  13  arose  out  of  a  proposition  made  by  the  German 
delegacy  in  the  1884  Committee  of  Draughtsmanship.  It  has 
midergone  no  change  since  its  acceptance  by  the  Conference 
of  1884  in  the  following  form  : 

*  It  is  understood  that  the  provisions  of  the  present  Conven- 
tion cannot  in  any  way  derogate  from  the  right  which  belongs 
to  the  Government  of  each  country  of  the  Union  to  permit,  to 
supervise,  and  to  prohibit,  by  legislative  measures  or  police 
regulations,  the  circulation,  representation,  and  exhibition  of 
every  work  or  production  in  respect  of  which  the  competent 
authority  may  find  it  necessary  to  exercise  that  right.' 

'  See  AeUt  de  la  Conference  deJParis,  p.  173,  where  is  also  reported  an  ingenious 
amendment  by  the  Swiss  delegacy,  prohibiting  the  Beisore  of  works,  lawful  in 
their  ooontry  of  origin,  when  merely  in  process  of  transit  through  a  country  in 
wliich  they  are  unlawful.  This  amendment  was  withdrawn,  upon  a  representa- 
tioii  that  the  question  it  raised  was  one  of  conuderable  nicety,  which  would 
nrdy  present  itself  in  practice. 
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It  constitutes  simply  an  express  declaration  of  the  ricr\\t  of 
Union  countries  to  enforce,  in  respect  of  foreign  works  claiming 
Convention  copyright,  any  regulations  for  the  adniinistmtiYe 
control  of  the  press  and  the  stage  which  domestic  policy  mav 
dictate,^  and  to  subject  all  publications  to  the  criminal  liability. 


Rules   as  to   Procedure. 

In  order  that  an  author  may  efFectively  avail  liimself  of  the 
machinery  created  by  the  State  for  the  enforcement  of  his  rights, 
he  must  consider  not  only  his  '  remedy,'  which  may  be  likened 
to  the  arm  of  the  engine  by  which  its  operations  are  immedi- 
ately carried  out,  but  also  the  ai)propriate  '  procedure,'  or  the 
means  to  be  adopted  for  setting  the  engine  in  motion  and 
making  it  work  in  the  right  way.  In  this  connection  the  first 
question  that  arises,  when  the  wrong  is  an  international  matter, 
relates  to  the  determination  of  the  country  to  which  the  demand 
for  redress  should  be  referred — or,  to  continue  the  simile,  to 
the  selection,  from  a  number  of  kindred  machines,  of  that  one 
which  is  best  suited  to  the  operation  in  hand. 

Each  Country  to  protect  aliens  on  same  conditions  as  its  own 
subjects. — On  this  the  Convention  contains  no  special  provision. 
The  matter  is  therefore  regulated  by  Art.  2.  Each  State  is 
bound  to  throw  open  its  Courts  to  alien  authors  of  the  Union 
under  the  same  circumstances  as  to  its  own  subjects.  The 
principles  upon  which  such  intervention  depends  have  already 
been  considered  in  Part  IL,  Chapter  iv.,  from  which  it  will 
have  been  gathered  that  the  right  rule  is  for  States  to  take 
jurisdiction  over  all  wrongs  committed  within  their  boundaries, 

'  Such  a  control  is  almost  unknown  in  England,  tliough  traces  of  it  are  to  be 
found  in  the  censorship  of  plays  by  the  Lord  Chamberlain,  and  the  statutory 
requirement  that  printers  shaU  attach  their  name  and  address  to  the  works 
printed  by  them — a  requirement  which,  as  is  well  known,  is  not  rigoroudy 
enforced. 
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—in  other  words,  that  the  appropriate  forum  is  the  forum 
delidi}  This  ^as  tlie  view  taken  by  the  English  ("ourt  of 
CSiancery  in  Morocco  Bound  Syndicate  r.  Harris^  when  the 
Court  refused  to  intervene  to  protect  the  plaintiffs  from  tlireat- 
ened  infringements  of  their  i)erforming  rights  in  Germany. 

Each  Court  to  follow  its  own  procedure. — When  the  right 
Court  has  been  decided,  it  follows  almost  as  a  matter  of  course 
that  the  procedure  to  be  adopted  is  the  procedure  of  that 
Court  ;*  for  it  is  quite  natural  that,  in  asking  re<lress  of  a 
foreign  Court,  an  author  should  be  roiiuired  to  prefer  his 
re(juest  in  the  form  established  by  the  rules  of  the  ( -ourt.  As 
regards  the  International  Union,  this  view  is  su[)ported  by  the 
general  rule  of  Art.  2.  In  this  connection,  it  is  worthy  of 
note  that  §  1  of  the  Closing  Protocol  reads  thus  in  tlie  Swiss 
draft  of  the  Convention  :  '  It  is  understood  tliat  the  final 
provision  of  Art.  2  of  the  Convention  (relating  to  the  accom- 
plishment of  the  conditions  and  formalities  of  the  country  of 
origin)  does  not  affect  the  law  of  each  of  the  contracting 
States,  so  far  as  concerns  the  procedure  followed  before  the 
tribunals  and  the  competence  of  those  tribunals.'  This 
declaration  was  however  omitted  by  the  1884  Conference  as 
superfluous.*  Its  purport  was  simply  to  make  it  clear  that, 
while  the  performance  of  the  substantive  condition^  and  form- 
alities of  the  country  of  origin  was,  under  Art,  2,  sufficient 
to  establish  the  author's  right  to  protection  throughout  the 
Union,  as  regards  the  conditions  and  formalities  of  pi'ocednre^ 
he  was  bound  to  conform  to  the  rules  of  the  country  from 
which  he  claimed  the  enforcement  of  his  right. 

■ay  special  Security  for  Costs  be  exacted  from  Aliens? — It  is 
hardly  necessary  to   dwell  upon  the  distinction  between  the 

'  Forum  delicti  =  country  where  the  offence  has  been  committed. 
^  Mwoeeo  Bound  Syndicate  v,  Harris  (1895),  1  Ch«  535. 

'  ThiB  is  expressed  by  the  maxim  of  Private  International  Law,  Ubi  forum,  ihi 
Ux. 
*  See  AeUt  de  la  Omferenee  de  Berne,  1884,  p.  63. 
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conditions  and  formalities  npon  which  the  birth  of  the  copy- 
right depends,  and  those  which  merely  relate  to  its  enforcement 
against  infringements.^  To  the  latter  class  belongs  ike  eauiio 
judicatum  solvit  or  deposit  of  security  tor  costs,  required  in 
many  countries  from  foreign  plaintiffs.  The  policy  pursued  by 
the  Union  of  equalising  aliens  and  subjects  before  the  law  seems 
inconsistent  with  the  continued  exaction  of  a  special  security 
in  matters  of  copyright  coming  under  the  Convention.  Still,  it 
would  seem  that  some  safeguard  against  vexatious  proceed- 
ings is  necessary  in  the  case  of  alien  plaintiffs,  who  may 
easily  depart  from  the  country  without  leaving  any  effects 
to  answer  for  the  costs  of  the  suit.  But  the  general  rale 
of  Art.  2  is  against  the  imposition  of  special  formalities  on 
alien  authors  of  the  International  Union  :  and  the  superflnons 
§  1  of  the  Protocol  in  the  Swiss  draft  was  directed  rather 
towards  forestalling  any  claim  on  the  part  of  foreign  authors 
to  exemption  from  the  ordinary  rules  of  procedure  applicable  to 
subjects,  than  towards  retaining  any  special  disability  imposed 
on  them  and  not  imposed  on  subjects.  Hence,  in  spite  of  one 
or  two  adverse  decisions  of  the  French  and  Belgian  courts,'  it 
seems  tolerably  clear  that  it  is  a  breach  of  contractual  duty  for 
a  State  of  the  Union  to  exact  any  exceptional  security  from  a 
Unionist  author,  on  the  ground  that  he  is  an  alien.^  Where 
the  deposit  is  exacted  from  subjects  resident  abroad  as  well  as 
from  aliens,  as  is  the  case  in  England,  the  spirit  of  the  Conven- 
tion  is  scarcely  departed  from. 

^  The  English  registration,  which  is  merely  a  condition  precedent  to  simg, 
presumably  belongs  to  the  latter  class,  but  the  English  Courts  do  not  require  it 
of  alien  members  of  the  Union  suing  under  the  International  Copyright  Act  of 
1886. 

3  See  Le  Droit  d*Auteur,  1889,  p.  46,  and  1892,  pp.  48,  78. 

'  See  in  support  of  this  view  M.  Louis  Cattreux,  then  Secretary  of  the  Inter- 
nationa] Literary  and  Artistic  AjBsociation,  in  Le  Droit  d^AtUeur,  1889,  pp.  73, 
87,  95,  and  contra  M.  Darras,  in  Le  Droit  d*Auieur,  1892,  p.  48,  andM.  Niooi«i, 
La  Propriete  litteraire  et  artistique,  p.  319.— See  also  Aetea  de  la  Gmfirme  de 
BarU,  p.  70. 
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Vame  on  Work  raises  presumption  of  Anthorsiiip. — ^The  general 
rule  of  the  Convention  in  respect  of  procedure  is  thns  that  of 
the  equalization  of  aliens  with  subjects,  which  is  adopted  by 
Art.  2  as  the  basis  of  the  Convention.  The  only  special 
provision  on  the  matter  contained  in  the  Convention  is  to  be 
found  in  Art.  11  : 

'  In  order  that  the  authors  of  works  protected  by  the  present 
Convention  may,  in  the  absence  of  proof  to  the  contrary, 
be  considered  as  such,  and  consequently  admitted  to  institute 
proceedings  against  infringements  before  the  Courts  of  the 
various  countries  of  the  Union,  it  is  sufficient  for  their  name 
to  be  indicated  on  the  work  in  the  accustomed  manner. 

^For  anonymous  or  pseudonymous  works,  the  publisher 
whose  name  is  indicated  on  the  work  is  entitled  to  safeguard 
the  rights  belonging  to  the  author.  He  is,  without  other 
proof,  reputed  the  lawful  representative  of  the  anonymous  or 
pseudonymous  author. 

*It  is  understood,  nevertheless,  that  the  Courts  may,  if 
necessary,  require  the  production  of  a  certificate  from  the 
competent  authority,  stating  that  the  formalities  prescribed, 
according  to  Art.  2,  by  the  law  of  the  country  of  origin  have 
been  fulfilled.' 

TTtility  of  the  presumption. — The  need  for  some  such  Article 
was  first  suggested  by  Germany  in  its  list  of  questions  for 
the  Conference  of  1884.^  Even  in  his  own  country  it  is  so 
difficult  for  an  author  to  prove  his  title  to  copyright,  i.e.  to 
demonstrate  the  originality  of  his  work,  the  fact  of  authorship, 
etc.,  that,  where  their  own  subjects  are  concerned,  most  States 
set  up  presumptions  in   favour   of  authorship.*     Where  an 

*  8ee  No.  14  of  this  list.     Actet  de  la  Qmfirence  de  Berne,  1884,  pp.  26,  36. 

*  In  Englniui  regiHtration  establishee  a  primd  facie  ownership  of  copyright 
imder  Sec.  11  of  the  Literary  Copyright  Act,  1842.  The  Gemum  law  sets  up  an 
daboiate  system  of  presumptions.  Thus  Sec.  7  of  the  Copyright  Act  of  1901 
TCftds:  *If  a  published  work  contains  on  the  title-page,  in  the  dedication  or 
preiaoe,  or  at  the  conclusion,  the  name  of  an  author,  the  presumption  is  that  he 
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author  is  proceeding,  in  virtue  of  international  rights,  before  a 
foreign  Court,  his  difficulty  is  considerably  increased.  Under 
the  general  rule  of  the  Convention,  countries  would,  no  doubt, 
have  extended  the  benefit  of  their  own  domestic  presumptions  to 
foreign  authors :  but  in  view  of  the  diversity  of  their  varions 
systems  of  law,  this  relief  would  have  been  somewhat  illusory. 
Hence  the  demand  for  a  uniform  international  rule  on  the  subject. 

History  of  Article  11. — The  German  delegates  framed  an 
Article  in  pursuance  of  the  suggestion  conveyed  in  their  ques- 
tion, and  this  was  accepted  by  the  Conference  of  1884.^  It 
was  almost  identical  with  that  actually  included  in  the  Con- 
vention, except  that  it  contained  no  reference  to  the  exaction 
by  the  Courts  of  certificates  that  the  formalities  of  the  country 
of  origin  have  been  fulfilled.* 

Article  11  not  in  conflict  with  Article  2. — In  the  Conference 
of  1885,  M.  Rosmini  observed  that  Art.  12  (as  Art.  11  was 
then  numbered)  was  not  in  harmony  with  Art.  2.  In  this, 
as  M.  Reichardt  pointed  out,  M.  Rosmini  confused  substantive 
conditions  and  formalities  with  rules  of  procedure.^     In  reality 

is  the  originator  of  the  work.  If  the  work  consifits  of  articles  by  several 
contributors,  it  suffices  if  the  name  is  given  at  the  beginning  or  end  of  the 
article.  In  the  case  of  works  published  under  any  other  than  the  aathor'e 
real  name,  or  without  an  author *b  name,  the  editor,  or,  should  no  such  editcw  be 
mentioned,  the  publisher  is  entitled  to  defend  the  righta  of  the  originator.  In 
the  case  of  works  which,  before  or  after  publication,  are  performed  or  recited 
in  public,  the  presumption  is  that  the  originator  is  the  x)er8on  who  was  described 
as  author  on  the  occasion  of  the  announcement  of  the  perfolmance  or  recitation.' 
*  In  this  its  first  shape.  Art.  11  was  identical  with  Art.  7  of  the  Franco- 
German  Treaty  of  1883,  and  with  the  two  first  paragraphs  of  Art.  7  of  the 
Italo-German  Treaty  of  1884.— X«  Droit  tPAuteur,  1899,  p.  60. 

2  It  specified  the  places  in  which  the  appearance  of  the  author^s  name  wonld 
secure  him  the  benefit  of  the  prosimiption,  thus :  *  Upon  the  tiUe-page  of  the 
work,  below  the  dedication  or  the  preface,  or  at  the  end  of  the  work '  (Adt*  d^  /■« 
Cotiference  de  Berne^  1884,  p.  56).  From  these  words  it  was  deduced  by  Sir 
H.  G.  Bergne  {Aetes  de  la  Conference  de  Berne,  1886,  p.  36)  that  the  Article  did 
not  apply  to  works  of  art.  The  clause  in  question  has  now,  however,  been  left 
out,  and  the  name  is  to  be  indicated  ^  in  the  accustomed  manner,'  which  would 
appear  to  mean  in  any  manner  that  is  usual. 

3  See  Aetes  de  la  Conference  de  Berne,  1886,  p.  36. 
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the  intentiou  o£  Art.  11  is  not  to  set  up  any  new  formality 
or  to  interfere  with  any  old  one.  In  order  to  gain  copyright 
an  author  must  perform  the  conditions  and  formalities  pre- 
scribed by  Art.  2.  When  he  has  done  this,  his  right  is 
established  and  he  is  not  required  to  do  anything  else.  But 
when  he  comes  into  Court  to  enforce  his  copyright,  he  has, 
in  the  absence  of  any  presumption  in  his  favour,  to  enter 
into  a  formal  and  elaborate  proof  of  his  ownership — of  his 
identity  as  the  author  of  the  work  which  has  been  infringed. 
All  that  Art.  11  does  is  to  provide  that,  when  his  name 
appears  on  the  work,  he  shall  be  dispensed  from  this  proof 
of  identity,  and  the  burden  of  showing  that  his  title  is  bad 
shall  fall  upon  the  defendant.  He  is  not  exempted  from 
the  performance  of  the  substantive  formalities  of  the  country 
of  origin,  and  is  still  bound  to  prove  that  these,  which  do 
not  affect  bis  actual  right  but  only  its  practical  validity,  have 
satisfactorily  been  fulfilled.  The  indication  of  name  is  thus 
entirely  within  the  discretion  of  the  author,  and  the  only  result 
of  its  omission  is  that  he  is  deprived  of  the  useful  presumption 
of  authorship  which  it  carries  with  it. 

An  illnstratlYe  Italian  case. — On  this  point  attention  may 
1)6  drawn  to  the  Italian  case  May*s  Sons  v.  The  Italian 
Institute  of  Graphic  Art^  which  came  before  the  Milan  Court 
of  Appeal  on  the  10th  January,  1899.^  The  Court  ruled  that,  in 
order  for  a  work  to  gain  protection  under  tlie  Convention,  it 
was  necessary  for  the  author,  or,  where  the  work  was  anony- 
mous or  pseudonymous,  for  the  publisher,  to  indicate  his  name 
upon  it.  On  this  and  another  ground,  it  gave  judgment  against 
the  plaintiffs,  who  had  only  put  the  letter  '  M,'  the  initial  of 
their  name,  upon  the  chromo-lithographs  for  which  they 
claimed  protection.* 

*  See  he  Droit  d'Auteur,  1899,  p.  54. 

^  It  thought  that  *  Art.  11  of  the  Convention  of  Berao  .  .  .  indicates  simply 
that  (me  of  the  principal  formalities  which  are  essential  and  fundamental  for 
assuring  to  the  work  the  protection  provided  by  Art,  2  of  the  Convention  .  .  . 


432        INFRINGEMENTS,  REM£DI£8,  AND  PROC£l)tJRE.    [Chtf .  ▼. 

Upon  appeal  to  the  Court  of  Cassation  at  Rome  (7th  June, 
1900),  this  interpretation  of  the  Berne  Convention  mle  was 
declared  to  be  erroneous,  and  the  judgment  of  the  lower 
Court  was  reversed.^  The  following  passage  from  the  decision 
of  the  Court  clearly  sets  forth  the  true  principle  of  Art.  11 : 

'  Whoever  brings  an  action  against  another  person,  im- 
puting to  him  the  infringement  of  a  literary  or  artistic  work, 
would,  according  to  the  general  rules  of  law,  be  bound  to 
prove  that  he  himself  (the  plainti£E)  is  author  of  the  work; 
but,  by  a  favour  granted  to  authors  by  Art.  11  of  the  Con- 
vention, it  is  enough  simply  to  have  indicated  on  ihe  work 
the  name  "  in  the  accustomed  manner,"  to  be  dispensed  from 
furnishing  the  proof  exacted  by  the  common  law  ;  and  then 
the  duty  of  establishing  that  the  plaintiff  is  not  the  author 
of  the  work  falls  on  the  defendant.' 

Oartifloate  of  acoomplidiment  of  Formalitie8  may  be  requirel 
— In  order  to  make  it  quite  clear  that  Art.  11  provided  no 
relief  from  the  substantive  conditions  and  formalities  of 
Art,  2,  and  afforded  no  presumption  of  their  accomplishment, 
the  Conference  of  1885  thought  it  advisable  to  add  a  third 
paragraph  to  that  Article,  providing  for  the  exaction  by  Courts, 
in  case  of  necessity,  of  a  certificate  setting  forth  that  ihose 
conditions  and  formalities  had  been  fulfilled  ;  and  with  this  the 
Article  was  brought  into  its  present  form. 

The  words  'in  case  of  necessity'  in  the  final  provision 
probably  have  the  effect  of  preventing  any  demand  on  the 
part  of  the  Court  for  a  certificate,  when  the  plaintiff  has  proved 

consists  in  the  imposition  upon  this  work  of  the  name  of  the  author,  or  in 
its  placo  that  of  a  third  party  (publisher).  In  this  way  the  authorship  of  Ae 
work,  the  desire  to  have  it  considered  as  an  intellectual  work,  to  remove  it 
for  a  certain  time  from  the  public  domain,  and  to  warn  others  against  imitating 
it  are  aflSrmed  in  a  formal  manner  against  the  world  at  large  .  .  .  This  indica- 
tion does  not  set  up  a  presumption  of  the  existence  of  the  right,  in  the  sense  of  a 
facility  to  be  accorded  for  the  institution  of  the  action :  on  the  contrary,  it  is  the 
condition  necessary  to  ettablish  the  proof  oi  the  right  and  to  make  it  effectiTe.' 
1  See  Le  Droit  tPAuteur,  1900,  p.  145. 
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that,  in  the  country  of  origin,  no  conditions  or  formalities 
whatever  are  required.^  This  is  the  case  in  Monaco  and  Tunis 
for  all  classes  of  works,  while  in  Norway  photographs,  in 
Germany  anonymous  and  pseudonymous  works  and  photo- 
graphs, in  Belgium  posthumous  works  and  State  publications, 
and  in  Switzerland  posthumous  works,  State  publications,  and 
photographs,  alone  are  subjected  to  formalities.^  The  case 
is  the  same  when  the  defendant  does  not  deny  that  the  plaintiff 
has  fulfilled  the  formal  requirements  of  the  law. 

Propoied  that  the  International  Office  should  grant 
Certificates. — In  the  Conference  of  1885  M.  Rosmini  proposed 
that  the  International  Office  should  be  entrusted  with  the 
duty  of  providing  certificates  required  under  Art.  11.  'In 
delivering  certificates  which  should  serve  as  substitutes  for 
tliose  of  the  country  of  origin,  the  International  Office  would 
Facilitate  the  exercise  of  their  rights  for  authors.'  After  some 
discussion,  however,  it  was  agreed  that  the  proposed  task 
would  be  too  heavy  for  the  Office,  though  it  was  stated  that 
the  latter  would  always  be  ready  to  assist  authors  in  obtaining 
the  necessary  certificates.' 

At  the  Conference  of  Paris  the  question  was  raised  again, 
in  connection  with  the  whole  subject  of  entrusting  the  Office 
with  the  duty  of  registering  copyright  works.*  M.  Morel,  the 
Director  of  the  International  Office,  then  declared  that,  in  his 
opinion,  without  undue  trouble,  the  Office  could  usefully  act  as 


1  This  may  be  done  arguendo  or  by  expert  legal  evidence,  or  by  tbe  pro- 
duction of  an  official  statement  from  the  authorities  of  the  country  of  origin. 

*  See  Le  Droit  tTAtUeur,  1897,  pp.  38,  39. 

'  See  Actet  de  la  Conference  de  Berne,  1885,  p.  37. 

*  An  international  reg^ter  would  be  of  considerable  advantage  in  the  case  of 
anonymous  and  pseudonymous  works,  with  regard  to  which  it  is  usually  desired 
to  prevent  the  disclosure  of  the  author's  name.  This  was  suggested  by  the 
Congress  of  German  Authors  at  Vienna  in  1893. — Aetea  de  la  Conference  de  Farit, 
p.  49.  It  is  noteworthy  that,  according  to  the  German  Law  (Act  of  1901, 
Sec.  31),  if  the  real  name  of  the  author  is  not  indicated  within  thirty  years,  the 
copyright  expires. 

FF 
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an  intermediary  between  plaintifEs  requiring  a  certificate  and 
the  law  of  the  country  of  origin.^  After  various  suggestions 
for  Voeux^  or '  Recommendations,'  the  whole  matter  wa^  dropped, 
it  being  understood  that  the  Office  was  always  ready  to  serve 
the  interests  of  authors  in  any  way  within  its  power. 

^  He  estimated  the  number  of  cases  in  which  a  certificate  is  required  at  about 
twelve  or  fifteen  per  annum. — See  Actet  de  la  Ccnfirenee  dd  i\im,  p.  130. 
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SECTION  I. 
THE  CONDITIONS   OF  REVISION, 

The  progreas  of  international  thought — ^The  imperfection  of  the  Con- 
vention— ^The  nature  of  the  advance  of  the  Convention — Recommendations 
of  tlie  Conferences — Relation  between  national  and  international  progress — 
T^reliminary  Recommendations  of  the  Conference  of  1884 — The  Recom- 
ineudatious  of  the  Conference  of  Paris — Sub-Unions — ^The  function  of 
aEab-Unions — Sub-Unions  for  the  Additional  Act  and  the  Interpretative 
I>eclaration — Recommendations  and  sub-Unions  only  provisional  measures 

^Various  domestic  influences  affecting  international  progress — Effect  of 

domestic  law — ^Treaties  and  the  Convention — Resolutions  of  literary  and 
artistic  societies. 

The   Progress   of   International   Thought. 

The  Imperfection  of  the  ConYention. — The  substance  of  the 
Convention  as  it  stands  at  present  has  now  been  set  forth. 
Though  that  agreement  establishes  throughout  a  wide  area  a 
very  full  measure  of  protection  for  literary  and  artistic  works 
it  cannot  be  claimed  for  it  that  it  is  a  perfect  and  definitive 
code  of  international  copyright  rules.  A  careful  examination 
of  it  shows  that,  in  many  respects,  the  moral  rights  of  authors 
have  suffered  derogation  owing  to  extraneous  considerations. 
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the  chief  of  which  has  been  the  desire  to  secure  unanimity 
among  the  contracting  parties.  Still,  it  must  be  remembered 
that  public  international  benefit  and  the  wishes  of  the  con- 
tracting States  are  not  among  the  least  of  the  things  to  be 
taken  into  accoimt  in  the  formation  of  an  International  Copy- 
right Union. 

The  following  are  put  forward  by  authors  as  instances  in 
which  their  just  claims  have  been  abated  b  j  the  Convention : 
the  restrictive  translating  period  {ddai  (Tusage)  of  Art  5, 
the  rule  of  Art.  7  that  articles  of  political  discussion  in 
periodicals  may  be  reproduced  without  indication  of  source, 
the  liberty  of  extract  sanctioned  by  Art.  8,  and  the  exemption 
of  mechanical  musical  instruments  from  the  ordinary  rules  as  to 
infringement  which  is  carried  out  by  the  Closing  Protocol,  §  3. 
The  qualified  character  of  the  protection  accorded  to  worb 
of  architecture,  photographs,  and  choregraphic  works  by  §§  1 
and  2  of  the  Protocol  is  admittedly  due  to  the  difiiculty  of 
securing  agreement  throughout  the  Union  in  the  treatment 
of  these  subjects. 

The  nature  of  the  advance  of  the  Convention. — As  has  already 
been  pointed  out  in  Part  II.,  it  is  impossible  to  arrive  at  a 
complete  and  definitive  international  agreement  between  the 
civilised  countries  of  the  world  while  the  domestic  law  of 
those  countries  remains  diverse  and  improves  at  varying  rates 
of  progress.  In  this  connection,  it  may  once  again  be  re- 
marked that  it  is  only  when  national  systems  approach  a 
common  perfection  that  it  is  possible  for  an  international 
system  to  approach  completion.  In  the  meantime  a  conunon 
civilisation  subjects  all  the  States  to  which  literature  is  an 
object  of  care  to  nearly  the  same  set  of  influences :  and,  as 
a  result,  their  copyright  legislation  is  based  on  identical 
principles.  It  is  this  which  makes  possible  such  an  agree- 
ment as  the  Convention   of  Berne.     Concurrently  witii   the 
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advance  of  the  domestic  codes  of  countries  within  the  Union, 
the  intension  of  that  agreement  will  increase — ^the  protection 
it  accords  will  become  more  complete :  concurrently  with  the 
advance  of  the  domestic  codes  of  countries  outside  the  Union 
its  extension  will  increase — the  area  it  covers  will  widen. 

Provision  for  advance  in  both  directions  has  been  made  by 
the  Convention  itself,  in  Art.  17,  which  deals  with  revisions 
of  the  Convention,  and  Arts.  18  and  19,  which  deal  with 
new  accessions  to  the  Union.  In  the  work  of  revision,  the 
necessity  of  preserving  the  cohesion  of  the  existing  Union  and 
the  desirability  of  facilitating  new  accessions  should  both  be 
kept  in  mind  :  the  intension  of  the  Convention  is  not  reck- 
lessly to  be  increased,  without  due  regard  to  its  extension. 

Recommendations  of  the  Conferences. 

Belation  between  National  and  International  Progress. — In 
practice,  the  progress  of  an  international  Convention  like  that 
of  Berne  generally  keeps  a  little  in  advance  of  the  domestic 
progress  of  the  most  backward  of  its  signatories  :  for  a  country 
18  often  ready  to  accept  a  principle  and  to  embody  it  in  an 
agreement,  before  it  is  able  to  establish  it  in  its  own  law. 
Where,  however,  the  principle  is  one  of  great  moment,  this 
state  of  things  cannot  well  exist  unless  a  change  in  the  con- 
flicting domestic  system  has  already  been  definitely  projected. 
Hence  in  regard  to  certain  matters  of  importance,  in  the 
domestic  treatment  of  which  there  is  little  approach  to 
uniformity  among  the  countries  of  the  Union,  it  has  been 
found  well,  however  plain  the  need  of  uniform  international 
rules,  to  refrain  from  embodying  such  rules  in  the  Convention. 

The  Beeonunendations  of  International  Conferenoes. — In  such 
cases  the  desire  for  perfection  in  the  international  system 
has  been  reconciled  with  the  exigencies  of  convenience  by 
putting  forward  Beconunendations  (  Vceux).     These  indicate 
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what  the  Union  conceives  to  be  the  ideal  rules  on  certain 
matters,  with  the  object  of  paving  the  way  for  their  ultimate 
adoption  into  the  Convention,  when  the  various  domestic 
hindrances  shall  have  been  removed.  They  are  not  legally 
binding,  but  are  merely  expressions  of  opinion,  to  which  the 
parties  concerned  have  pledged  themselves  and  which  there- 
fore they  can  reasonably  be  expected  to  support  when  occasion 
arises. 

Preliminary  Eeoommendations  of  the  Conference  of  1881— 
The  Berne  Conference  of  1884  passed  two  such  resolutions, 
under  the  name  'Principles  recommended  for  an  Ulterior 
Unification.'     They  nm  as  follows  : — 

*  1.  The  protection  accorded  to  the  authors  of  literary  or 
artistic  works  should  endure  for  the  whole  of  their  life,  and 
after  their  death  for  a  nmnber  of  years,  which  should  not  be 
less  than  thirty. 

*  2.  It  would  be  well  to  favour  as  much  as  possible  the 
tendency  towards  the  complete  assimilation  of  translating 
right  to  the  ordinary  right  of  reproduction.'  ^ 

The  Conference  of  1885,  however,  while  stating  that  it 
still  accepted  these  principles,  thought  it  futile  to  reproduce 
their  text  in  the  completed  instrument,  and  they  were  accord- 
ingly abandoned.^ 

These  Recommendations  have  had  their  effect  on  domestic 
law,'  and  the  second  of  them  has  now,  under  qualification  of  a 

*  See  Aetes  de  la  Conference  de  SertUy  1884,  p.  88. 

*  See  Aetet  de  la  Cmifhenee  de  Berne ^  1885,  p.  67,  where  another  Recommenda- 
tion, suggested  by  the  Italian  delegacy  and  informally  accepted  by  the  Conference, 
is  also  reported.  This  was  to  the  efiEect  that  it  was  desirable  to  introduce  into  the 
Union  the  system  of  preliminary  licence,  according  to  which  no  pexvon  can  pei^ 
form  the  work  of  another,  without  first  producing  to  the  local  authorities  the 
written  consent  of  the  author,  and  obtaining  their  sanction  for  the  proposed 
representation. 

*  In  the  Japanese  Act  of  1899  the  copyright  period  has  been  fixed  at  the 
author *s  life  and  thirty  yeara,  and,  subject  to  a  ten  years'  restrictive  translating 
period,  the  period  of  translating  right  has  been  assimilated  to  this.     In  the 


See.  i,]  THE  CONDITIONS  OF  REVISION.  439 

ten  years'  restrictive  translating  period,  been  embodied  in  the 
international  system. 

The  Beoommendations  of  the  Conference  of  Paris. — At  the 
Conference  of  Paris  the  system  of  Recommendations  was 
again  adopted,  and  three  Recommendations  were  put  forward. 
These  are  set  out  in  the  next  Section,  where  the  results  of 
the  Paris  revision  are  treated  as  a  whole. 

Subsidiary  Unions. 

The  Function  of  rob-TTnions. — While  Recommendations,  such 
as  those  passed  at  the  Conferences  of  the  Union,  are  un- 
doubtedly an  excellent  incentive  to  progress  where  a  general 
agreement  exists  throughout  the  Union  upon  a  matter  of 
principle,  combined  with  some  reluctance  on  the  part  of  a 
number  of  the  members  to  embody  it  in  a  binding  rule,  it  is 
not  so  where  either  of  these  two  conditions  is  lacking.  If 
there  is  much  disagreement  as  to  a  principle,  it  is  of  course 
impossible  for  the  Union  to  lay  down  a  rule  embodying  it  in 
any  shape  or  form.  On  the  other  hand,  if  there  is  complete 
agreement  as  to  the  desirability  of  enforcing  a  principle,  there 
is  nothing  to  hinder  its  immediate  incorporation  into  the 
Convention.  Where,  however,  the  great  majority  of  members 
of  the  Union  are  at  one  as  to  the  desirability  and  practica- 
bility of  laying  down  a  certain  rule,  and  only  one  or  two  take 
up  a  different  attitude,  the  rule  cannot  be  made  part  of  the 
Convention  without  imperilling  the  stability  of  the  Union ; 
still,  at  the  same  time  it  seems  a  pity  to  sacrifice  possible  pro- 
gress by  omitting  it  altogether.    In  such  cases,  the  International 

English  Copyright  BiU  lately  before  Parliament,  the  same  period  has  been  adopted, 
and  an  absolute  asainiilation  of  translating  right  to  the  ordinary  cop3rright  has 
been  decreed  for  domestic  works  (international  relations  being  regulated  under 
the  Bin  by  the  Convention  rule).  In  the  German  Act  of  1901  the  translating 
period  has  been  absolutely  assimilated  to  the  ordinary  period  for  copyright 
(which  is  retained  at  author's  life  and  thirty  years). 
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Copyright  Union,  following  the  example  of  the  Universal 
Postal  Union  and  the  International  Industrial  Union,^  has 
adopted  the  system  of  subsidiary  Unions  or  *  sub-Unions.' 

The  principle  of  these  sub-Unions  has  already  been  ex- 
plained. Each  consists  of  a  number  of  States,  members  of 
the  principal  Union,  banded  together  by  a  common  agreement 
to  carry  out  certain  provisions  in  advance  of,  or  subsidiary  to, 
those  of  the  original  Convention.  Its  existence  is  recognised 
by  the  principal  Union,  and  it  is  allowed  to  avail  itself  of  the 
machinery  constructed  by  the  latter  for  the  preservation  of 
its  system. 

Sab-Unions  for  the  Additional  Act  and  the  Inteipretatife 
Declaration. — ^According  to  Art.  17  of  the  Berne  Convention, 
alterations  in  that  Act  are  not  binding  unless  they  receire  the 
unanimous  consent  of  its  parties.  Hence  the  refusal  of 
Norway  and  Great  Britain  at  the  Conference  of  Paris  in  1896 
to  accept  the  Additional  Act  of  Paris  and  the  Interpretative 
Declaration  respectively  has  in  strictness  prevented  either  of 
those  agreements  from  becoming  part  of  the  system  of  the 
original  Union.  Hence,  too,  Sweden,  in  joining  the  Union  in 
1904,  was  able  to  accept  the  Convention  and  refuse  the 
Additional  Act.  Under  these  circumstances  two  separate 
sub-Unions  are  formed,  the  one  consisting  of  the  signatories 
to  the  Additional  Act  and  the  other  of  the  signatories  to  the 
Interpretative  Declaration.  The  fact  that  there  is  only  one 
dissentient  to  the  Declaration  and  only  two  to  the  Additional 
Act  tends  to  throw  into  the  background  the  fact  that  neither 
of  these  revisions  really  affects  the  Union  as  a  whole.* 

1  See  Le  Droit  d'Auteury  1898,  p.  33. 

'  Reason  has  already  been  given  for  the  belief  that  the  Articles  in  the  Cloting 
Protocol,  dealing  with  the  protection  of  works  of  architecture,  photographs, 
and  choregraphic  works,  have  also  the  effect  of  setting  up  sub-Unions  between 
the  countries  that  grant  protection  to  these  works.  The  ^t  that  these  Articles 
are  placed  in  the  Protocol,  not  in  the  body  of  the  Convention,  brings  into 
prominence  their  provisional  character. 
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At  the  Conference  of  Paris  a  Recommendation  was  carried 
expressing  the  need  felt  bj  the  Union  for  one  single  text, 
accepted  by  all  its  members :  and  it  is  possible  that,  before 
the  next  Conference  of  the  Union,  the  present  dissentients 
bj  carrying  out  the  necessary  alterations  in  their  domestic 
law,  will  have  made  it  feasible  to  incorporate  the  two 
subsidiary  agreements  into  the  original  Convention. 

Secommendations  and  sab-Unions  only  Proviiional  Measures. — 
It  is  obvious  that  Articles  binding  only  certain  countries, 
Eecommendations,  and  sub-Unions,  can  only  be  regarded  as 
provisional  mea8iu*es,  marking  in  a  definite  manner  the  lines 
of  progress  for  the  Union  as  a  whole  :  and  that  great  care 
must  be  exercised  in  adopting  such  measures,  lest  they 
seriously  threaten  the  cohesion  of  the  principal  body.  With 
this  in  view,  they  must  never  be  applied  to  principles  of  which 
there  is  not  a  distinct  prospect  of  acceptance  on  the  part  of 
the  dissentient  States  in  the  future.^ 

Various  Domestic  Influences  affecting  Inter- 
national Progress. 

Effect  of  Domestic  Law. — For  the  countries  which  are  tardy 
b  the  recognition  of  international  copyright,  the  Convention, 
the  subsidiary  Acts,  and  the  Becommendations  of  Conferences 
urge  on  domestic  progress ;  while  the  domestic  law  of  the 
more  progressive  States  leads  the  way  to  the  development  of 
the  Convention  itself.' 

'  Unkfls  however  they  embody  arrangements  between  certain  States  which, 
deriTing  their  value  from  purely  local  or  otherwise  special  considerations,  would 
bil  to  apply  to  the  others.  Such  a  situation  is  obviously  not  likely  to  arise  in 
matters  of  cop3rright. 

*  TnatiM  and  the  Convention.— In  the  initiation  of  the  Convention  particular 
treaties  played  an  important  part — preparing  States  for  some  general  inter- 
national regulation  of  copyright,  and  indicating  the  most  suitable  lines  for  this 
to  loUow.    The  Franco-German  Treaty  of  1883,  the  form  of  which  was  almost 
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Besolutionfl  of  Literary  and  Artutic  Societies. — The  resolutions 
of  the  various  literary  and  artistic  associations,  which  repre- 
sent the  views  of  authors,  publishers,  and  artists  themselves 
upon  the  treatment  that  is  due  to  them,  exert  a  great  influence 
upon  general  opinion.  Some  of  these  societies  are  inde- 
fatigable in  suggesting  improvements  in  the  existing  state  of 
affairs,  and  are  often  primarily  instrumental  in  setting  to  work 
the  forces  of  national  and  international  legislation. 

Reference  has  already  been  made  to  the  part  played  by  the 
^International  Literary  and  Artistic  Association'  in  the 
movement  which  led  to  the  formation  of  the  International 
Union,  and  to  the  work  since  done  by  that  and  kindred  insti- 
tutions in  suggesting  amendments  of  the  Convention.  It  only 
remains  to  add  that  the  purely  national  societies,  through  their 
effect  on  domestic  systems  of  law  and  modes  of  thought,  also 
contribute,  though  in  an  indirect  way,  to  the  development  of 
international  opinion.^ 

idontically  followed  in  subaequent  treaties  between  G^ermany  and  Belgiam  and 
Germany  and  Italy,  waa  the  basis  upon  which  the  Convention  was  drawn  up.  The 
assimilation  of  the  period  of  translating  right  to  that  of  copyright,  which  has 
been  carried  out  subject  to  certain  conditions  by  the  Additional  Act  of  Paris, 
was  foreshadowed  in  treaties  between  Spain  and  Belgium,  and  Spain  and  Fnnce, 
so  long  ago  as  1880.  The  whole  period  between  1880  and  1886  was  marked  by 
a  revival  of  interest  in  copyright  throughout  the  civilised  world,  which  was 
productive  of  a  large  crop  of  treaties. 

Since  1886  the  Convention  has,  throughout  the  Union,  practically  superseded 
all  particular  agreements :  and  the  denunciation  of  old,  rather  that  the  creatioa 
of  fresh  treaties,  is  the  order  of  the  day. 

Treaties  may,  however,  facilitate  the  entry  into  the  Union  of  countries  outside ; 
thus  Japan  in  two  treaties  of  1896  with  Germany  and  Switzerland  respectively 
and  one  of  1894  with  Great  Britain  definitely  promised  to  make  that  aoccsskm 
to  the  Convention  which  it  carried  out  on  the  15th  July,  1899.— Xe  Droit  (TAutewr^ 
1896,  p.  162. 

Within  the  Union,  the  energy  of  the  -v^arious  States  is  now  concentrated 
directiy  on  the  development  of  the  Convention. 

^  Attention  may  here  be  called  to  a  movement  on  the  part  of  the  Co-operatiTe 
Society  of  Austrian  Authors  in  the  German  Language,  and  the  Austro-Uungarian 
Association  of  Publishers,  in  favour  of  the  adhesion  of  Austria-Hungary  to  the 
Berne  Convention.— See  Le  Droit  d'Auteur,  1892,  p.  73 ;  1900,  pp.  9,  54. 
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It  must  be  remembered  that  the  views  of  all  literary  and 
artistic  societies  represent  mainly  one  set  of  interests,  and 
are  usually  far  in  advance  of  those  which  it  is  possible  for 
the  Union  to  take.  Nevertheless  it  is  the  expressed  object  of 
the  Union  to  protect  the  rights  of  authors  and  artiste,  and 
therefore  the  statement  of  their  grievances  by  authors  and 
artists  themselves  is  of  value  in  promoting  the  development 
of  the  Convention  system  along  practical  lines. 
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SECTION  II. 
THE  REVISION  OF  PARIS. 

The  Conference  of  Paris — Revisions  under  Art.  17  of  the  Convention- 
Delay  in  holding  Paris  Conference — ^The  legislative  results  of  the  Paris  Con- 
ference— ^The  Additional  Act — ^The  four  Articles  of  the  Act — ^Amendments 
effected — All  Unionist  works  protected — Author's  exclusive  translating 
right  extended — Indication  of  source  required  for  borrowed  newspaper 
articles — Works  of  architecture  conditionally  protected — ^The  Interpretative 
Declaration — Effect  of  the  Declaration — Conditions  and  formalities  of 
country  of  origin  alone  are  required — Definition  of  *  works  published*— 
Dramatisation  and  novelisation  prohibited — ^The  Recommendations  of 
the  Conference  of  Paris — Recent  progress  on  these  lines — Treaties  which 
have  been  superseded — Present  tendency  is  against  making  of  separate 
treaties. 

The  Conference  of  Paris. 

Bevisions  under  Art  17  of  the  ConveiitioiL. — The  Convention 
not  only  foresaw  the  necessity  for  its  own  revision  and  laid 
down  the  conditions  on  which  that  revision  is  to  proceed,^  but 
also  indicates  the  machinery  for  the  operation  by  providing 
(Art.  17,  §  2)  that: 

'Questions  of  this  kind  [relating  to  revisions],  as  well  as 
those  which  concern  the  development  of  the  Union  from  other 
points  of  view,  shall  be  considered  in  Conferences  to  be  held 
successively  in  the  countries  of  the  Union  by  delegates  of  the 
said  countries.' 

1  This  is  done  by  Art.  17,  which  runs:  *The  present  Convention  may  be 
submitted  to  revisions  with  the  object  of  introducing  therein  am^idments 
calculated  to  perfect  the  system  of  the  Union.  ...  It  is  understood  that  no 
alterations  in  the  present  Convention  shall  be  binding  for  the  Union  in  the 
absence  of  the  unanimous  consent  of  the  countries  composing  it.' 
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Delay  in  holding  Paris  CkmfBrenoe. — At  each  Conference  the 
place  of  the  next,  together  with  the  limits  of  time  within  which 
it  is  intended  to  hold  it,  is  to  be  fixed,  and  it  is  then  left  to 
the  Government  of  the  country  selected,  acting  in  conjunction 
with  the  International  Office,  to  make  the  necessary  preliminary 
arrangements. 

In  the  original  Convention,  §  6  of  the  Closing  Protocol 
provided  that  the  next  meeting  of  the  Union  should  be  held  at 
Paris,  within  from  four  to  six  years  after  the  coming  into  force 
of  the  Convention.  That  the  limits  of  time  fixed  in  this  way 
are  not  absolute,  but  are  dependent  on  circumstances,  is  clear 
from  the  fact  that  the  Paris  Conference  was  not  actually  held 
until  1896,^  some  nine  years  after  the  Convention  came  into 
force.*  So  far  the  revision  effected  at  that  Conference  is  the 
only  one  that  has  taken  place  :  but  at  Paris  it  was  arranged 
that  the  Union  should  meet  again  at  Berlin  within  from  six  to 
ten  years.'  The  next  Conference  may  accordingly  be  expected 
to  meet  at  some  time  in  the  near  future — ^this  is  not  likely  to 
be  before  1906. 

On  the  whole,  it  was  probably  a  good  thing  that  the  Confer- 
ence of  Paris  did  not  take  place  so  soon  as  was  originally 
contemplated.  If  Conferences  are  held  at  too  frequent  inter- 
vals, general  opinion  has  not  time  to  formulate,  with  the  result 
that  revisions  may  be  carried  out  without  due  consideration, 
so  leading  to  unsatisfactory  consequences.     The  Convention 

'  The  foUowing  passage  appears  in  the  first  Circular,  dated  Aug^t  1895,  issued 
by  the  French  Government  in  convening  this  Conference :  '  The  Government  of 
the  Republic  has  not  failed  to  take  up  the  task  entrusted  to  it  by  the  States  of 
the  Union,  but  drcumstances  not  having  appeared  to  it  to  be  favourable,  it  has 
not  thought  it  well  to  convene  these  States  within  the  period  fixed  by  the  Fro- 
toool.  None  the  less  it  has  carried  out  at  its  convenience,  in  concert  with  the 
Office  of  the  Union,  a  thorough  consideration  of  the  questions  to  be  submitted  to 
the  coming  Conference.'  The  circular  goes  on  to  fix  the  15th  April,  1896,  for 
the  date  of  the  Conference. 

«  5th  December,  188^. 

»  See  AeUt  de  la  Ctmfh'mee  de  Fans^  p.  146. 
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is  a  product  of  such  careful  deliberation  that  subjects  for 
revision  are  few  in  number  and  of  comparatively  little  imports 
ance.  Moreover  the  individual  countries  of  the  Union  must 
be  given  time  to  enable  them  to  bring  their  domestic  law  mto 
harmony  with  the  Convention. 

The  legialatiye  results  of  the  Paris  ConfereiLce. — ^As  a  result  of 
the  revision  of  Paris,  three  separate  instruments  were  put  for- 
ward. Of  these  the  most  important  is  the  Additional  Act^ 
proper,  which  effects  several  important  changes  in  the  sub- 
stance of  the  Convention.  The  Interpretative  Declaration,'  as 
its  name  suggests,  affects  merely  to  make  clear  ambiguities  in 
the  existing  rules  of  the  Convention.  Great  Britain,  how- 
ever, interprets  two  of  these  rules  in  a  different  way  by  its 
domestic  law.  Hence  for  that  country  the  Declaration  repre- 
sents a  change  in  the  substance  of  the  Convention  which  it  is 
at  present  imable  to  accept.  The  purport  of  the  Voeux  has 
just  been  explained.  They  are  merely  formal  expressions  of 
opinion,  which  have  not  been  signed,  and  therefore  are  not  to 
be  found  in  the  official  instruments.  * 

The  Additional  Act. 

The  four  Articles  of  the  Act — The  Additional  Act  modifies 
Arts.  2, 3,  5,  7,  12,  and  20  of  the  Convention  of  1886  together 
with  §  §  1  and  4  of  the  Closing  Protocol  annexed  thereto.  It 
is  adopted  by  all  the  States  of  the  Union,  with  the  exception  of 
Norway  and  Sweden.  It  embraces  four  Articles,  of  which  the 
first  provides  for  the  modification  of  the  Convention  proper  and 

1  Or,  to  give  it  its  full  title,  the  *  Additional  Act  of  the  4th  May  18%,  modi- 
fying Arts.  2,  3,  5,  7,  12,  and  20  of  the  Convention  of  the  9th  September  1896, 
and  No8.  1  and  4  of  the  Closing  Protocol  annexed  thereto.' 

^  Or  the  ^Declaration  interpreting  certain  provisions  of  the  Convention  of 
Berne  of  the  9th  September  1886,  and  of  the  Additional  Act  signed  at  Paris  on 
the  4th  May  1896/ 
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the  second  for  that  of  the  Closing  Protocol,  while  the  third 
permits  countries  of  the  Union  which  are  not  parties  to  the 
Additional  Act  to  accede  thereto,  and  the  fourth  deals  with 
ratification,  etc. 

Amendments  effected. — The  results  of  the  first  two  articles 
have  been  treated  specifically  in  their  appropriate  places. 
Here  they  may  be  sununarised  as  a  whole.  The  following 
are  the  amendments  in  the  Articles  of  the  Berne  Convention 
effected  by  Art.  1  of  the  Additional  Act : — 

I.  Ambiguities  in  Airt  2  removed. — The  wording  of  the 
first  paragraph  of  Art.  2  is  re-cast,  so  as  to  make  it  clear 
that  the  intention  is  to  protect  only  works  published  for 
the  first  time  in  a  Union  country,  and  unpublished  works. 
It  is  specifically  stated  in  an  additional  fifth  paragraph 
that  posthumous  works  are  included  amongst  the  works 
protected.^ 

II.  All  TJniomst  Works  protected. — Non-Unionist  authors 
are  given  protection,  under  Art.  3,  for  their  works  first  pub- 
lished in  the  territory  of  the  Union  in  their  own  proper  person, 
and  not,  as  formerly,  only  through  the  mediimi  of  the  pub- 
lishers.* 

III.  Author's  ezclnsiye  Translating  Bight  extended. — The  ten 
years'  restrictive  translating-term  conferred  by  Art.  5 '  is  now 

^  Art.  2  now  runs  :[§!]*  Authors  belonging  to  any  country  of  the  Union,  or 
their  lawful  repreeentatlTeB,  shall  enjoy  in  the  other  countries  for  their  works, 
whether  unpublished  or  published  for  the  first  time  in  one  of  those  countries,  the 
rights  which  the  respective  laws  do  now  or  may  hereafter  grant  to  natives.' 

[Sec.  5]  '  Posthumous  works  are  included  among  the  works  protected.* 

*  Art.  3  now  runs :  *  Authors  not  belonging  to  any  country  of  the  Union,  if 
tibay  shall  have  published  their  literary  or  artistic  works,  or  caused  them  to  be 
pubhahed,  for  the  first  time  in  one  of  those  countries,  shall  enjoy  for  such  works 
the  protection  granted  by  the  Berne  Convention  and  by  the  present  Additional 
Act.' 

'  Art.  5  now  runs:  *  Authors  belonging  to  any  country  of  the  Union,  or 
their  lawful  representatives,  shall  enjoy  in  the  other  countries  the  exclusive 
right  of  making  or  authorising  translations  of  their  works  during  the  whole 
duration  of  the  right  in  the  original  work.     Nevertheless,  the  exclusive  right  of 
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extended  so  as  to  endure  for  the  whole  duration  of  the  right 
in  the  original  work,  subject  however  to  the  proviso  that 
the  exclusive  right  shall  lapse  if  not  exercised  within  ten 
clear  years  from  the  publication  of  the  latter. 

lY.  Indioation  of  sonjroe  required  for  borrowed  Vewipaper 
Articles. — Novels  appearing  in  periodicals  are  now  specificaQy 
mentioned  in  Art.  7,^  and  receive  an  unconditional  protection. 
For  other  newspaper  or  magazine  articles,  the  copying  of 
which  is  not  expressly  prohibited,  reproduction  is  subjected 
to  the  condition  that  the  source  whence  they  are  taken 
shall  be  acknowledged.  The  paragraph  in  Art.  7  stating  that 
no  prohibition  can  apply  to  articles  of  political  discussion, 
news  of  the  day,  and  miscellaneous  items,  is  left  imchanged ; 
no  clear  rule  is  laid  down  about  indication  of  source  where 
such  articles  are  reproduced. 

y  •  Beprints  may  be  seized  at  any  time. — The  words  '  upon 
importation'   which    formerly    appeared    in    Art.    12^    are 


translation  shall  cease  to  exist  when  the  author  shall  not  have  made  use  of  it 
within  a  period  of  ten  years  from  the  time  of  the  first  publication  of  the 
original  work,  by  publishing  or  causing  to  be  published,  in  one  of  the  conntries 
of  the  Union,  a  translation  in  the  language  for  which  protection  is  claimed.' 

^  Art.  7  now  runs :  ^  Serial  stories  {romaM-feuilMons),  including  short  siorieB, 
published  in  the  newspapers  or  magazines  of  any  country'  of  the  Union  may  not 
be  reproduced,  in  original  or  in  translation,  in  the  other  countries,  without  the 
authorisation  of  the  authors  or  their  lawful  representatives. 

*  This  applies  equally  to  other  articles  in  newspapers  or  magazines,  wheneTer 
the  authors  or  publishers  shall  have  expressly  declared  in  the  newspaper  or 
magazine  in  which  they  have  published  such  articles  that  they  forbid  the 
reproduction  of  these.  For  magazines,  it  is  sufficient  if  the  prohibition  is  made 
in  a  general  way  at  the  beginning  of  each  number. 

*  In  the  absence  of  prohibition,  reproduction  will  be  permitted  on  condition  of 
indicating  the  source. 

*  No  prohibition  can  in  any  case  apply  to  articles  of  political  discuflsioa,  news 
of  the  day,  or  miscellaneous  items  (notes  and  jottings).' 

'  Art.  12  now  runs :  *  Every  infringing  work  shall  be  subject  to  seizure  by  tiifi 
competent  authorities  of  the  countries  of  the  Union  in  which  the  original  work 
has  a  right  to  legal  protection. 

*  The  seizure  will  take  place  conformably  to  the  domestic  law  of  each  conntiy.' 
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suppressed,  so   that   now   infringing   works    are    subject   to 
seizure  throughout  the  Union  at  any  time. 

VI.  Swiss  Oovemxnent  to  receive  dennnoiatlons. — In  Art*  20  ^ 
the  Swiss  Federal  Government  is  now  specifically  named  as 
the  Government  authorised  to  receive  notice  of  denunciations. 

Art.  2  of  the  Additional  Act  effects  the  following  changes 
in  the  Closing  Protocol : — 

I.  Works  of  Architecture  conditionally  protected. — In  §  1 
of  the  Protocol^  a  new  paragraph,  *A,'  is  added,  securing 
Convention  protection  to  works  of  architecture  in  countries 
which  grant  them  protection  by  their  domestic  law.  The  nde 
for  photographs  becomes  §  B,  and  is  altered  so  as  to  secure 
those  works  protection  according  to  the  provisions  of  the  domes- 
tic law,  in  countries  which  grant  them  domestic  protection 
upon  any  ground  instead  of,  as  formerly,  only  in  countries 
which  do  not  refuse  to  them  the  character  of  artistic  works. 

II.  Retroactivity  in  connection  with  Translating  Bight  and 
Hew  Accessions. — §   4   of  the  Protocol.'     The  rule   of   this 

^  Art.  20  (}  2)  now  tuhb  :  *  This  denunciation  shall  be  addressed  to  the 
Government  of  the  Swiss  Confederation.  It  shall  only  take  effect  in  respect  of 
the  cotintry  which  shall  have  made  it,  the  Ck)nvention  remaining  operative  for 
the  other  ooimtries  of  the  Union.' 

'  }  1  of  the  Protocol  now  runs :  *  With  reference  to  Art.  4  it  is  agreed  as  follows : 

*  (A)  In  the  countries  of  the  Union  in  which  protection  is  accorded  not  only 
to  architectural  plans,  but  also  to  works  of  architecture  themselves,  those  works 
are  admitted  to  the  benefit  of  the  provision  of  the  Berne  Convention  and  of 
the  present  Additional  Act. 

*(B)  Photographic  works,  and  works  obtained  by  analogous  processes,  are 
admitted  to  the  benefits  of  the  provisions  of  those  Acts,  in  so  far  as  domestic 
law  allows  this  to  be  done,  and  in  the  measure  of  the  protection  that  it  accords  to 
similar  national  works. 

*  It  is  understood  that  an  authorised  photograph  of  a  protected  work  of  art 
enjo)-8  legal  protection,  in  all  the  countries  of  the  Union,  within  the  meaning  of 
the  Berne  Convention  and  of  the  present  Additional  Act,  so  long  as  the 
principal  right  of  reproduction  of  this  work  itself  lasts,  and  within  the  limits  of 
private  agreements  between  the  parties  entitled.' 

'  }  4  of  the  Protocol  now  runs : 

*The  common  agreement  provided  for  in  Art.  14  of  the  Convention  is  con- 
cluded as  follows : 

GG 
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paragraph  upon  retroactivitj  is  made  applicable  to  translating 
right  as  assured  by  the  Additional  Act,  and  it  is  stated  that 
the  rule  is  to  hold  in  case  of  new  accessions  to  the  Union. 

Vew  aocesaioES  to  the  Additional  Act — ^Art.  3  of  the 
Additional  Act  reads  as  follows  : — 

*  The  countries  of  the  Union  which  are  not  parties  to  the 
present  Additional  Act  shall  at  any  time  be  allowed  to  accede 
thereto,  on  request  by  them  to  that  effect.  This  provision 
shall  apply  equally  to  countries  which  may  hereafter  accede  to 
the  Convention  of  the  9th  September  1886.  It  will  suffice 
for  this  purpose  that  such  accession  be  notified  in  writing  to 
the  Swiss  Federal  Council,  which  shall  in  turn  communicate  it 
to  the  other  Governments.' 

Batification,  eto. — ^Art.  4  reads  as  follows  :  ^  The  present 
Additional  Act  shall  have  the  same  force  and  duration  as 
the  Convention  of  the  9th  September  1886. 

^  It  shall  be  ratified,  and  the  ratifications  thereof  shall  be 
exchanged  at  Paris,  in  the  manner  adopted  in  the  case  of  that 
Convention,  as  soon  as  possible,  and  within  the  space  of  one 
year  at  the  latest. 

*  It  shall  come  into  force,  as  regards  those  coimtries  which 
shall  have  ratified  it,  three  months  after  such  exchange  of 
ratifications.' 


*  The  application  of  the  Berne  Conyention  and  of  the  present  Additional  Act 
to  works  not  fallen  into  the  public  domain  in  their  country  of  origin  at  the 
time  of  the  coming  into  force  of  those  Acts,  shall  take  effect  according  to  the 
stipulations  relative  thereto  contained  in  special  Conventions  existing  or  to  be 
concluded  for  the  purpose. 

*  In  default  of  such  stipulations  between  countries  of  the  Union,  the  respecti^'e 
countries  shall  regulate,  each  for  itself,  by  domestic  law,  the  manner  in  which 
the  principle  contained  in  Art.  14  is  to  be  applied. 

*  The  stipulations  of  Art.  14  of  the  Berne  Convention  and  of  this  paragraph  of 
the  Closing  Protocol  apply  equally  to  the  exclusive  right  of  translation,  as  granted 
by  the  present  Additional  Act. 

*  The  above-mentioned  temporary  pro\'isions  are  applicable  in  case  of  new 
accessions  to  the  Union.' 
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The  Interpretative  Declaration. 

The  XnterpretatiYe  DecIaratioE  contains  but  three  Articles ; 
these  throw  light  on  the  intention  of  Arts.  2,  10  and  §  1  B 
of  the  Final  Protocol  in  the  Convention.  The  Declara- 
tion has  been  accepted  by  all  the  States  of  the  Union  except 
Great  Britain. 

The  eflFect  of  its  provisions  is  as  follows  : — 

I.  CoaditiQns  and  Formalities  of  Country  of  Origin  alone 
are  required. — ^Art.  2,  §  2,  is  to  be  read  as  making  Conven- 
tion protection  solely  dependent  upon  the  accomplishment 
of  the  conditions  and  formalities  of  the  country  of  origin. 
The  same  rule  is  to  hold  for  the  protection  of  photographs 
under  §  1  B  of  the  Protocol.^ 

II.  Definitions  of '  works  published.' — The  Declaration  defines 
'  works  published '  as  works  issued  to  the  public  in  one  of  the 
countries  of  the  Union ;  so  that  the  representation  of  a 
dramatic  or  dramatico-musical  work,  the  performance  of  a 
musical  work,  and  the  exhibition  of  a  work  of  art  do  not 
constitute  *  publication '  under  the  Convention.^ 

III.  Dramatisation  and  Ifovelisation  prohibited. — ^Dramatisa- 
tion and  novelisation  are  expressly  included  in  the  prohibition 
against  indirect  appropriations  contained  in  Art.  10.^ 

^  Clause  1  of  the  Declaration  runs : 

*  With  reference  to  the  terms  of  Art.  2,  §  2,  of  the  CJonvention,  the  protection 
aooorded  by  the  aforesaid  Acts  depends  solely  upon  the  accomplishment,  in  the 
country  of  origin  of  the  work,  of  the  conditions  and  formalities  which  are  pre- 
scribed by  the  law  of  that  country.  The  same  shall  hold  good  for  the  protection 
of  the  photographic  works  mentioned  in  {  1,  B  of  the  revised  Closing  Protocol.* 

^  dause  2  of  the  Declaration  runs : 

*  By  works  published,  is  to  be  understood  works  issued  to  the  public  in  one  of 
the  countries  of  the  Union.  Consequently,  the  representation  of  a  dramatic  or 
dramatico-musical  work,  the  performance  of  a  musical  work,  and  the  exhibition 
of  a  work  of  art  do  not  constitute  publication  in  the  sense  of  the  aforesaid  Acts.* 

'  Clauses  of  the  Declaration  runs:  ^The  transformation  of  a  novel  into  a 
play,  or  of  a  play  into  a  novel,  comes  within  the  stipulations  of  Art.  10.* 
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The  Recommendations  of  the  Conference  of 

Paris. 

The  Becommendations  passed  by  the  Conference  of  Paris, 
which,  it  must  be  remembered,  have  no  legal  force,  are  five  in 
nmnber,  viz.  : 

I.  MiniinnTn  Protection  for  Photographs. — 'That  in  all  the 
countries  of  the  Union  the  law  should  protect  photographic 
works,  and  works  produced  by  analogous  processes,  and  that 
the  duration  of  the  protection  should  be  15  years  at  least/ 

IL  Notice  of  Beservation  for  Music  should  be  abolished.— 
'That  the  laws  of  the  countries  of  the  Union  should  fix 
the  limits  within  which  the  next  Conference  may  adopt  the 
principle  that  published  musical  works  should  be  protected 
against  unauthorised  performance  without  the  author  bemg 
obliged  to  make  mention  of  reservation.' 

III.  Treaties  should  be  harmonised. — 'That  the  special 
treaties  concluded  between  countries  forming  part  of  the 
Union  should  be  examined  by  the  respective  contracting 
parties,  with  the  object  of  determining  which  of  their  pro- 
visions may  be  considered  to  remain  in  force  in  conformity 
with  the  Additional  Article  of  the  Convention  ;  and  that  the 
result  of  this  examination  should  be  embodied  in  an  authentic 
instrument,  and  conununicated  to  the  coimtries  of  the  Union, 
through  the  agency  of  the  International  Office,  before  the 
meeting  of  the  next  Conference.' 

lY.  Forgery  of  Authors'  Names  and  Marks  should  be  Punished. 
— '  That  penal  provisions  should  be  inserted  in  domestic  systems 
of  law,  with  the  object  of  suppressing  the  misappropriation  of 
names,  signatures,  or  marks  of  authors  in  respect  of  literary 
and  artistic  works.' 

V.  One  Text  for  whole  Convention.—'  That  the  deliberations 
of  the  next  Conference  should  result  in  the  issue  of  one  single 
text  of  the  Convention,' 
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Becexit  progreas  on  theae  line8.->Smce  1896  four  members 
of  the  Union — ^Denmark,  Germany,  Japan,  and  Luxemburg 
—have  re-cast  their  domestic  law,  while  Great  Britain  has  for 
some  years  been  engaged  upon  a  similar  task. 

The  new  copyright  code  issued  by  Luxemburg  in  1898 
mentions  photographic  works  in  the  definition  of  ^literary 
and  artistic  works'  contained  in  Art.  1  ;^  these  works  thus 
obtain  protection  for  the  ordinary  period  of  author's  life 
plus  50  years.  Notice  of  reservation  is  still  required  by 
Art.  16  of  the  Act,  for  the  retention  of  performing  right 
in  published  pieces  of  music.  The  misappropriation  of 
authors'  names  and  marks  is  forbidden  (Art.  25)  imder  pain 
of  from  three  months  to  two  years'  imprisonment,  and  a 
fine  of  from  100  to  2,000  francs  (these  penalties  being 
either  cumulative  or  alternative  at  the  discretion  of  the 
Court),  together  with  the  confiscation  of  the  infringing 
worka.^ 

The  Japanese  Copyright  Act  of  1899,  by  Art.  23,  grants 
a  ten  years'  term  of  protection  to  photographs,  and,  by  Art.  1, 
protects  performing  right  in  musical  and  dramatic  works 
without  requiring  any  mention  of  reservation ;  while,  by 
Art.  40,  it  subjects  persons  issuing  a  work  imder  the  real 
or  assumed  name  of  another  author  to  a  heavy  fine.' 

The  German  law  of  the  19th  June,  1901,  tacitly  abolishes 
the  condition  of  express  notice  of  reservation  for  the  retention 
of  performing  right  in  musical  works. 

Denmark,  preparatory  to  joining  the  Union  on  the  1st  July, 
1903,  issued  a  new  copyright  Law  dated  the  19th  December, 

^  This  definition  is  notewortJiy,  in  that  it  is  a  reproduction  of  Art.  4  of  the 
Beme  Convention,  mth  the  addition  of  works  of  architecture  and  photographic 
icorh. 

'  See  Le  Droit  d*Auteur,  1898,  p.  66,  sec.  99. 

*  From  30  to  500  yen  (about  £3  to  £50).  See  Le  Droit  d*Auteur,  1899,  p.  141, 
for  the  text  of  the  Japanese  Act. 
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1902.  In  this  Act  nothing  is  said  about  the  protection  of 
photographs,  which,  under  a  Law  of  1865,  get  protection  for 
only  five  years,  or  about  the  misappropriation  of  names,  signa- 
tures, and  marks,  while  notice  of  reservation  is  still  exacted 
for  the  retention  of  performing  right  in  pieces  of  music. 
Denmark  has  found  it  enough  to  bring  its  law  into  line  with 
the  existing  Convention,  and  has  not  been  able  to  go  beyond  it. 

The  English  Literary  Copyright  Bill,  in  spite  of  the  Eecom- 
mendation  of  the  Paris  Conference,  still  insists  on  notice  of 
reservation  for  dramatic  and  musical  works.  The  English 
Artistic  Copyright  Bill  extends  the  term  of  protection  for 
photographs  to  the  author's  life  plus  thirty  years. 

Treaties  which  have  been  Superseded. — As  regards  Secom- 
mendation  No.  3,  though  the  various  States  have  not  yet  under- 
taken the  systematic  examination  of  their  treaties  which  is 
there  recommended,  it  is  noteworthy  that  the  particular  treaties 
between  Great  Britain  and  Germany,^  Prance  and  Luxemburg 
(1856  and  1865),  Switzerland  and  Germany  (1869),  and 
Switzerland  and  Italy  (1868),  were  denounced  on  the  22nd 
January  1898,  the  9th  September  1899,  the  17th  November 
1899,  and  the  l7th  November  1899,  respectively.*  The  ground 
of  denunciation  has  usually  been  that  the  Convention  has 
rendered  the  particular  treaty  useless,  and  it  is  obvious 
that,   if   the  process    goes    much    further,  the    examination 

*  These  comprised  ten  agreements  with  individual  Germanic  States  of  dates 
1846  (2),  1847  (4),  1853  (2),  1855,  and  1861,  and  one  of  1886  with  the  German 
Empire. 

3  See  Le  Droit  eTAtUeur,  1898,  p.  29,  and  1899,  pp.  113,  144.  Upon  the  28th 
November,  1887,  Great  Britain,  by  the  Order  in  Council  which  provided  for  the 
putting  into  force  of  the  Berne  Convention,  revoked  nineteen  previous  Orders 
putting  in  force  particular  treaties.  As  regards  the  German  agreementa,  how- 
ever, no  diplomatic  exchange  of  notes  had  taken  place,  and  the  denunciation  of 
these  was  therefore  merely  a  unilateral  act  on  the  part  of  England,  of  the  validity 
of  which  there  was  under  the  circumstances  some  doubt.  Grermany,  however,  on 
its  side  issued  a  Declaration  denouncing  them,  on  the  22nd  January,  1898,  and 
this  has  been  given  in  the  text  as  the  date  of  their  suppression. 
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contemplated  by  Recommendation  No.  3  will  fail  for  lack  of 
material.^ 

Present  tendency  is  against  making  of  separate  Treaties. — 
The  ideal  state  of  things  is  that  in  which  the  Convention 
forms  the  one  and  only  law  for  the  regulation  of  international 
affairs  throughout  the  Union.  At  present  Great  Britain, 
Haiti,  Luxemburg,  and  Tunis — ^f our  out  of  the  fifteen  States 
of  the  Union — ^have  each  no  treaties  with  any  other  Union 
country ;  and  of  the  arrangements  subsisting  between  the  other 
States,  practically  none  have  been  concluded  since  the  date  of 
the  Berne  Convention.  The  tendency  is  to  get  rid  of  existing 
treaties,  not  to  make  fresh  ones  ;  so  that  in  all  probability  the 
Berne  Convention  will  soon  be  the  only  international  copyright 
agreement  in  the  Union. 

^  As  regards  the  collection  of  the  treaties  still  in  force,  attention  has  already 
been  called  to  the  Reeueil  de»  Conventions  et  Traites  eoneemtmi  la  Proprieie  UUeraire 
H  artutique,  issued  by  the  International  Office  in  1904. 
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SECTION  ni. 

FUTURE  REVISIONS. 

Suggested  alterations  in  the  form  of  the  Convention — No  immediate  cfdl 
for  further  revision — One  text  and  no  particular  treaties — Unambiguoas 
language — Suggested  alterations  in  the  substance  of  the  Convention- 
Extension  of  restrictive  translating  period — Abolition  of  liberty  of  extract 
— Prohibition  of  mechanical  musical  instruments — Abolition  of  notice  of 
reservation — Article  4  should  be  made  absolutely  binding — Lecturing 
right  should  be  protected — Security  for  costs — Suggestion  that  all  f onnali- 
ties  should  be  abolished — Should  the  Biu-eau  supply  certificates  ? — ^Forgery 
of  names  and  marks — The  future  extension  of  the  International  Union 
— ^The  Berne  Convention  and  a  Universal  Law — ^A  model  law  drafted. 

The  present  Section,  on  the  whole,  represents  the  Con- 
tinental, rather  than  the  English,  point  of  view.  It  embodies 
the  opinions  of  the  authorities  of  the  International  OflSce,  and 
the  other  chief  workers  in  the  field  of  International  Copy- 
right, together  with  the  desires  of  authors  themselres ;  and, 
though  these  opinions  and  desires  are  by  no  means  ^  beautiful 
dreams  of  the  idealists,'  still  it  must  be  remembered  that 
they  emanate  from  enthusiastic  advocates  of  a  Universal 
Law,  who,  in  many  cases,  are  also  interested  parties.  Hence 
the  plans  of  these  reformers  are  not  always  restrained  by  a 
judicious  weighing  of  consequences.  Nevertheless,  coming  as 
they  do  from  those  concerned  in  the  actual  work  of  the  Inter- 
national Office,  and  from  the  Society  to  the  activity  of  which 
the  initiation  of  the  Convention  was  mainly  due,  they  have 
considerable  weight,  and  will  probably  determine  the  direc- 
tion, if  not  the  extent,  of  future  revisions. 
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The  reader  who  has  weighed  the  account  given  of  the 
genesis,  principles,  and  application  of  the  Berne  Convention 
may  safely  be  left  to  form  his  own  conclusions  as  to  the 
urgency  and  necessity  of  the  various  matters  propounded. 
That  there  are  many  anomalies  cannot  be  denied,  but  there 
are  hardly  more  than  exist  in  the  bewildering  mass  of  English 
domestic  Copyright  Law. 


Suggested  Alterations  in  the  Form  of  the 
Convention. 

lo  immediate  call  for  further  ReYinon. — The  thoroughness 
mih  which  the  Conference  of  Paris  has  performed  its  work 
may  be  gauged  from  the  fact  that  the  revised  Convention 
has  been  received  with  general  satisfaction  by  authors  and 
artists,  who  have  failed  to  point  out  any  very  important 
defects  calling  for  inmiediate  remedy.  It  is  true  that  the 
protection  granted  by  the  Additional  Act  in  respect  of  certain 
classes  of  authors  and  artists  falls  far  short  of  the  ideal ;  but 
for  the  rights  of  the  majority  it  provides  a  measure  of  recog- 
nition that  is  fully  abreast  of  public  opinion,  one  that  has  not 
called  forth*  any  very  sincere  complaint  of  its  inadequacy  on 
the  part  of  the  various  literary  and  artistic  associations.  Most 
of  the  matters  of  detail  upon  which  the  provisions  of  the 
Additional  Act  are  defective  are  matters  upon  which  general 
international  opinion  is  not  yet  settled. 

There  is  not  at  present,  therefore,  any  urgent  call  for  a 
further  revision  of  the  Convention.  The  Conference  of  Berlin, 
however,  is  approaching,  and,  with  a  view  of  indicating  the 
work  which  will  lie  before  that  Conference  and  of  exposing 
certain  obvious  imperfections  in  the  present  Convention,  it 
seems  well,  in  concluding  this  chapter,  to  advert  to  some  of 
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the  chief  suggestions  made  for  the  improvement  of  the  exist- 
ing system.  In  so  doing,  we  would  again  caution  the  reader 
that  many  of  the  most  thoroughgoing  adyocates  of  refonu 
have  at  heart  the  interests  of  the  author,  rather  than  the 
establishment  of  a  secure  international  system  of  law. 

One  Text  and  no  particular  TreatieB. — In  order  that  the 
Union  may  preserve  its  cohesion  and  its  unity,  it  is,  in  the  first 
place,  highly  desirable  that  the  last  of  the  five  Recommenda- 
tions passed  at  the  Conference  of  Paris  may  be  realised,  to -the 
effect  that  the  supplementary  Acts,  the  acceptance  of  which  is 
at  present  optional,  may  ere  long  be  incorporated  into  the 
principal  agreement  and  be  made  binding  on  the  Union  as  a 
whole. 

The  cohesion  and  the  unity  of  the  Union  may  also  he  en- 
dangered by  the  existence  of  particular  arrangements  between 
the  various  countries  of  the  Union.  In  respect  of  their 
signatories,  these  treaties  have  the  same  effect  as  the  Addi- 
tional Act  and  the  Interpretative  Declaration,  ue.  they  set 
up  particular  relations,  which  tend  to  tmdermine  the  stability 
of  the  Union.  It  is  therefore  to  be  hoped  that,  in  accordance 
with  a  resolution  of  the  International  Literary  and  Artistic 
Association  passed  at  Paris  in  1900,  all  separate  agreements 
between  members  of  the  Union  may  be  suppressed,  and  that, 
before  a  Union  country  enters  into  a  treaty  with  a  mm- 
Union  country,  an  effort  may  in  each  case  be  made  to  induce 
the  latter  to  accept  the  Convention.^ 

XTnambigaons  language. — When  the  perfect  unity  of  the 

»  See  Le  Dnnt  d^Autetir,  1900,  p.  106.  It  will  be  seen  that  the  resolatioa  of  the 
Literar}'^  and  Artistic  Afisociation,  which  involves  (a)  the  immediate  suppreaoan  of 
all  particiilar  treaties,  except  as  regards  those  provisions  which  are  more  favour- 
able to  authors  than  the  Convention,  and  (b)  the  future  incorporation  of  such 
liberal  provisions  into  the  Convention  itself — which  would  make  their  separate 
maintenance  unnecessary, — goes  beyond  the  Becommendation  of  the  Confereace 
of  Paris,  which  only  involves  the  first  of  these. 
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regulating  Act  has  been  Becured,  it  is  still  necessary,  in  order 
that  the  corresponding  unity  of  effect  may  be  secured  through- 
out the  Union,  that  its  language  should  be  made  clear  and 
precise.  On  the  whole  this  is  so,  even  now ;  but  some  of  the 
Articles  of  the  Convention,  as  we  have  seen,  are  susceptible 
of  more  than  one  interpretation.  The  Additional  Act  of 
Paris  and  the  Interpretative  Declaration  have  thrown  light 
on  several  doubtful  points ;  but  the  precise  effect  to  be  attri- 
buted to  one  or  two  provisions  still  remains  obscure.  The 
definition  of  Art.  4  and  the  rule  as  to  mechanical  musical 
instruments  contained  in  §  3  of  the  Closing  Protocol  are 
special  cases  in  point.^  The  provisions  contained  in  these 
articles  peremptorily  call  for  authoritative  interpretation ;  and 
there  are  several  other  points  upon  which  the  next  Conference 
might  endeavour  to  throw  some  light.* 

Suggested  Alterations  in  the  Substance 
OF  THE  Convention. 

Extension  of  Sestriotiye  Translating  Period. — Turning  from 
the  form  of  the  Convention  to  its  substance,  we  find  that 
many  Articles  reduce  the  extent  of  the  author's  protection  in 
particular  cases  to  less  than  it  would  be  under  the  general 
rule.    The  present  restrictive  translating  term  {ddai  dCusage) 

^  Not  only  is  the  general  position  of  Art.  4  at  present  in  doubt,  but  the  actual 
meanmg  of  the  mjin  which  joins  the  general  and  specific  parts  of  that  Article  is 
also  vague.  The  adoption  of  an  international  vocabulary  would  remove  some  of 
the  difS.culties  of  interpretation  which  arise  out  of  the  Convention,  but  would  by 
no  means  make  everything  clear,  since  many  questions  depend,  not  on  the 
literal  meaning  of  paiticular  terms,  but  on  the  construction  which  is  to  be 
put  upon  them  in  their  relation  to  the  context  and  to  the  whole  scheme  of  the 
Convention. 

*  It  is  possible  that,  in  accordance  with  a  suggestion  about  to  be  made,  the 
exemption  accorded  to  mechanical  musical  instruments  will  be  abolished  alto- 
gether, in  which  case  the  need  for  an  interpretation  of  the  Closing  Protocol  ({  3) 
vUl,  of  course,  disappear. 
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of  Art.  5  is  an  anomaly ;  the  duration  of  the  author's  exclu- 
sive translating  right  should,  it  is  contended,  be  absolutely 
assimilated  to  the  term  of  copyright  in  the  original  work. 
The  advocates  of  revision  urge  that,  so  long  as  copyright  in  a 
work  subsists,  it  should  be  necessary  to  obtain  the  author's 
consent  before  reproducing  it  in  any  other  form  whatever. 

Abolition  of  Liberty  of  Extract — On  the  same  grounds  the 
rule  of  Art.  8  permitting  the  countries  of  the  Union  to 
recognise  liberty  of  extract  for  educational  and  scientific 
works  and  chrestomathies,  by  their  domestic  law  or  by 
particular  agreements,  woidd  be  abolished,  and  all  unauthorised 
appropriation  forbidden. 

Prohibition  of  Mechanical  Musical  InstnunentB. — The  exemp- 
tion accorded  by  §  3  of  the  Closing  Protocol  to  the  manu- 
facture and  sale  of  mechanical  musical  instruments  should  be 
withdrawn,  and  a  provision  substituted  prohibiting  the  un- 
authorised manufacture  and  sale  of  all  such  instruments  which 
reproduce  copyright  airs,  in  the  same  way  as  the  unauthorised 
multiplication  and  sale  of  copyright  books,  pictures,  and 
sculptures  is  forbidden.  This  is  no  more  than  justice  demands, 
but  if  at  the  Conference  of  Berlin  it  is  not  foimd  possible  to 
make  such  a  complete  change,  the  unauthorised  adaptation  of 
copyright  times  to  interchangeable  parts,  such  as  discs,  bands, 
and  rolls,  should  at  least  be  forbidden.^ 

Abolition  of  Notice  of  Reservation. — The  condition  of  express 
reservation  established  by  the  Convention  for  the  protection 
of  copyright  in  newspaper  and  magazine  articles,  and  for  the 
retention  of  performing  right  in  music,  is  based  on  a  pre- 
sumption that  the  author  does  not  wish  to  retain  these  rights, 

^  At  its  (Congress  of  Monaco  in  1897,  the  International  Literary  and  Artistic 
Afisociation  passed  a  resolation  in  favour  of  the  suppression  of  §  3  of  the 
Protocol :  or,  in  default,  of  the  establishment  of  a  system  of  royalties  on  the 
proceeds  of  sale  of  reproductions,  to  be  paid  to  the  composer.— See  Le  Drmt 
d'Auteur,  1897,  p.  66, 
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and  by  omitting  to  make  any  statement  on  the  matter  tacitly 
abandons  them  in  the  eye  of  the  law.  In  both  cases  it  has 
been  suggested  by  those  who  look  only  to  the  author's  claims 
that  the  condition  should  be  abolished  ^ ;  but,  as  we  have 
seen,  there  are  sound  reasons  of  public  policy  '  against  such  a 
course.  Besides  this,  Art.  7,  dealing  with  the  protection  of 
newspaper  and  magazine  articles,  is  open  to  further  modifica- 
tion. There  is  much  to  be  said  for  removing  articles  of 
political  discussion-^ — considered  as  literary  works — ^from  the 
category  of  articles  freely  open  to  reproduction,  and  for 
placmg  them  on  the  same  footing  as  ordinary  articles.  The 
political  views  of  a  joiu-nalist  and  the  political  facts  he 
collects  are  rightly  regarded  as  public  property ;  but  the 
literary  form  in  which  he  clothes  his  views  and  facts  is  a 
proper  subject  for  copyright. 

Art  4  should  be  made  absolutely  Binding. — With  reference  to 
subjects  of  protection,  it  has  been  suggested  that  all  countries 
shall  expressly  be  required  to  give  a  minimum  international 
protection  to  the  works  included  in  Art.  4,  so  that  no  State 
shall,  under  the  rule  of  Art.  2,  profit  by  the  backwardness  of 
ita  own  legislation  to  avoid  its  international  duties.  In  other 
words,  it  is  proposed  that  the  moral  rule  which  issues  from 
Art.  4  should  be  transformed  into  a  legal  rule.  When  this 
is  done,  the  way  will  be  clear  for  the  inclusion  of  photographs 
and  works  of  architecture  in  the  category  of  works  of  art,  and 
for  the  requirement  that  they  shall  everywhere  be  protected  as 
such.' 

^  See  resolutions  of  the  International  Literary  and  Artistic  Association  passed 
atMonacol897andTiirinl898.— See  i>i)rwi<r^ltt<««r,  1897,  p.  56;  1898,  p.  121. 

'  Since  there  are  very  many  musical  works,  of  abiding  interest,  in  the  public 
domain,  it  is  to  the  public  benefit  that  notice  of  reservation  should  be  given,  to 
enable  the  works  of  which  performance  is  free  to  be  distinguished. 

'  ilany  resolutions  of  the  International  Literary  and  Artistic  Association  have 
been  passed  in  fiivour  of  the  absolute  protection  («)  of  photographs  and  (b)  of 
works  of  architecture. 
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Lecturing  Bight  should  be  protected. — Lecturing  right,  which, 
although  at  times  it  so  closely  approaches  performing  right  a£ 
to  be  scarcely  distinguishable  from  it,  is  not  mentioned  in  the 
existing  Convention,  should  specifically  be  assimilated  to  per- 
forming right.^ 

Security  for  costs. — The  International  Literary  and  Artistic 
Association  has  proposed  that  in  cases  where  both  parties 
belong  to  the  Union  the  plaintiff  should  be  exempt  from  anj 
liability  to  give  security  for  the  costs  of  the  suit  {cautio 
judicatum  solvi)^  which  may  attach  to  him  as  an  alien.^ 
Some  reason  has  already  been  given '  for  supposing  that,  if 
the  rule  of  the  Convention  be  strictly  adhered  to,  each  member 
of  the  Union  is  bound  to  free  subjects  of  other  Union  countries 
from  all  obligation  to  give  such  security.  Since,  however,  it 
appears  that  in  many  Union  countries  this  has  not  yet  been 
done,  it  will  certainly  be  well,  in  the  opinion  of  the  Inter- 
national Literary  and  Artistic  Association,  for  the  next 
Conference  definitely  to  provide  that,  throughout  the  Union, 
no  security  required  of  aliens  as  such  shall  be  exacted  from 
authors  belonging  to  any  country  of  the  Union. 

Suggestion  that  all  formalities  should  be  abolished. — ^The 
Association  has  even  gone  the  length  of  suggesting  that  all 

^  It  has  been  suggested  that  perfonnances  for  charitable  purposes  and  priTste 
performances  should  be  allowed  even  without  the  consent  of  the  author.  Theee 
are  permitted  under  the  German  law,  Sec.  27  of  the  Act  of  1901  providing  thftt 
unauthorised  public  performances  of  a  published  musical  work  unaccompanied  by 
words  are  lawful,  if  (1)  they  are  not  organised  for  jiecuniary  profit  and  the 
audience  is  admitted  without  payment,  (2)  they  take  place  at  popular  festiTsls 
other  than  musical  festivals,  (3)  the  profits  are  devoted  exclusively  to  charitable 
purposes  and  the  performers  receive  no  remunemtion,  or  (4)  they  are  oiganised 
by  musical  and  other  societies  and  only  the  members  and  their  families  form  the 
audience.  As  regards  performances  for  charitable  purposes,  however,  the 
principle  is  one  which  it  would  seem  dangerous  to  introduce :  and  as  i«gard« 
pri\-ate  performances,  it  is  submitted  that  the  liberty  exists  clearly  enough  under 
the  existing  law. 

2  See  Le  Droit  d'Autmr,  1897,  p.  56  ;  1898,  p.  121. 

3  See  Chap,  v.,  sec.  4  of  this  Part ;  also  Part  II.,  Chap,  iv.,  sec.  3. 
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formalities  whatever  should  be  abolished  by  the  Convention.^ 
This,  however,  is  a  very  drastic  measure  of  reform,  and  so 
long  as  the  majority  of  domestic  systems  of  law  continue 
to  impose  formalities  it  appears  neither  practicable  nor 
useful. 

Sbould  the  Bureau  supply  Certificates  I — It  was  at  the  same 
time  resolved  by  the  International  Literary  and  Artistic 
Association  that,  so  long  as  formalities  are  in  fact  required, 
the  International  Office  should  be  entrusted  with  the  duty 
of  providing  certificates  relating  to  the  fulfilment  of  the 
conditions  and  formalities  of  the  country  of  origin  under 
Art.  11,  §  3.  The  matter  is,  however,  one  which,  as  already 
pointed  out,  is  not  properly  within  the  province  of  the  Inter- 
national Office. 

Forgery  of  Hames  and  Harks. — The  suggestion  of  the  Paris 
Recommendation  No.  4,  to  the  effect  that  the  usurpation  by 
an  author  of  the  name  of  another  and  the  imitation  of  signatures 
and  signs  of  an  artist  should  be  made  the  subject  of  penal 
legislation,  has  been  left  till  last,  because,  though  doubtless  it 
is  perfectly  reasonable,  it  deals  with  a  matter  which  is 
generally  regarded  in  this  country  as  not  properly  within  the 
domain  of  copyright.  ^ 

The  future  extension  of  the  International  Union. — It  must  be 
remembered  that  the  objects  of  the  International  Union 
include  not  only  the  perfecting  of  its  own  system,  but  the 
extension  of  its  sphere  so  that  it  may  become  a  universal  code 
for  the  international  protection  of  copyright.  In  order  fully 
to  eflfect  this,  it  is,  of  course,  necessary  to  secure  the  adhe- 
sion of  every   country   which    is    at    present    outside    the 

*  Resolutionfl  expressed  at  Beme,  1896.— Z<?  Droit  cTAuteur,  1896,  p.  126. 

'  Only  one  English  copyright  statute  contains  a  disposition  on  the  matter, 
viz.  the  Fine  Arts  Copyright  Act  of  1862  (25  and  26  Vict.,  c.  68),  which  by 
Sec.  27  prohibits  fraudulent  signature,  etc.,  under  a  penalty  of  JS 10  or  double  the 
full  price  of  the  infringing  works,  together  with  the  forfeiture  of  the  latter. 
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Union :  but  the  abstention  of  the  less  civilised  States  does 
not  seriously  impair  the  value  of  the  Convention,  since  infringe- 
ment conmiitted  in  them  cannot  seriously  prejudice  the  foreign 
author.  The  International  Literary  and  Artistic  Association, 
at  its  Congress  of  Paris  in  1900,  declared  in  favour  of  the 
adoption  of  special  efforts  in  order  to  bring  about  the  accession 
of  the  following  States  :  Austria,  Denmark,^  the  United  States 
of  North  America,  Hungary,  Holland,  the  Spanish-American 
Republics,  Roumania,  Russia,  and  Sweden.*  When  these  have 
been  added  to  the  Union,  authors  will  receive  a  substantial 
measure  of  protection  in  every  country  in  which  piracy  can 
materially  affect  their  interests. 

The  Berne  Convention  and  a  Universal  Law. 

Since  the  mode  in  which  the  Convention  advances  invokes 
the  gradual  extension  of  the  minimum  international  protection 
which  it  is  incumbent  on  every  country  to  grant,  and  since  no 
State  is  likely  long  to  withhold  from  its  own  subjects  the  pro- 
tection it  accords  to  aliens,  the  domestic  systems  of  the  various 
countries  of  the  Union  tend  to  approximate  more  and  more  to 
that  of  the  Convention  and  to  each  other.  The  continuance 
of  such  a  process  would  finally  result  in  the  establishment  of 
an  absolute  identity  in  the  copyright  law  of  those  countries ; 
so  that  in  the  end  the  Convention  would  expand  into  a 
Universal  Law. 

A  Model  Law  drafted. — Of  course  the  possibility  of  the 
achievement  of  such  a  *  unification  of  laws'  lies  in  the  far 
distant  future ;  but  meanwhile  it  is  of  interest  to  note  that 
a  '  draft  model  law '  {projet  de  loi-type)  of  copyright  has  been 

^  Denmark  accepted  the  Convention  on  the  Ist  July,  1903. 
'^  See  Le  Droit  d'AuUur^  1900,  p.  107.    Sweden  accepted  the  Convention  on 
the  l8t  August,  1904. 
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drawn  up  by  M.  Georges  Maillard,  under  the  auspices  of  the 
Litemational  Literary  and  Artistic  Association.  This  Model 
Law  is  of  practical  importance,  since  it  indicates  the  lines 
upon  which  the  development  of  the  Convention,  as  well  as  that 
of  national  law,  may  be  expected  to  proceed.  In  the  opinion 
of  M.  Maillard  expressed  at  the  Congress  of  Paris  in  1900 
'this  project  is  in  no  way  visionary  and  theoretical.  Its 
aim  is  to  settle  the  principal  elements  of  a  law  upon  which 
imification  could  be  established  within  a  reasonable  time, 
namely  the  minimum  of  protection  that  it  is  advisable  to  ask 
at  the  present  time  for  authors  and  artists, — a  compromise 
upon  which  it  is  desirable  that  the  unification  of  laws  should 
henceforth  proceed.'  ^ 

The  adoption  of  this  Model  Law  by  the  International 
Literary  and  Artistic  Association  shows  that  this  society  has 
definitely  undertaken  to  promote  the  unification  desired  ;  and, 
though  the  difiiculties  are  immense,  there  seems  little  reason 
why  the  object  should  not  ultimately  be  realised.  In  the 
meantime,  the  influence  of  the  scheme  upon  national  and  inter- 
national legislation  cannot  but  be  for  good,  for  every  step  in 
the  direction  of  imiformity  involves  a  simplification  of  the 
author's  position,  and  a  substantial  gain  in  protection  for  him. 
A  translation  of  M.  Maillard's  Model  Law  is  given  in  full  in 
the  Appendix. 

»  See  Le  Droit  d'Autettr,  1900,  p.  98. 
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THE  MONTEVIDEO  CONVENTION,  1889,  AND 
OTHER  AMERICAN  CONVENTIONS. 


SECTION  I. 
THE  MONTEVIDEO  CONVENTION,  1889. 

Parties  to  the  Montevideo  Convention — Comparison  with  Berne 
Convention — ^The  Montevideo  Convention  does  not  create  an  Intematiooal 
Union — Law  of  country  of  origin  to  regulate  protection — Montevideo  Con- 
vention more  liberal  in  certain  matters — Certain  subjects  exclusivelj  dealt 
with  in  each  Convention — ^The  value  of  the  Montevideo  Conveotion. 

Parties  to  the  Montevideo  Conyentioii. — In  1888  a  CoDgreds 
of  South  American  States  was  held  at  Montevideo,  under  the 
auspices  of  the  Argentine  Republic  and  the  Republic  of 
Uruguay.  It  considered  many  subjects  of  international  law 
and  passed  some  notable  resolutions ;  and,  on  the  matter  of 
copyright  in  particular,  it  drew  up  an  important  Convention 
for  the  protection  of  literary  and  artistic  property.  This 
Convention  was  signed  by  the  delegates  of  the  following  seven 
States :  the  Argentine  Republic,  Paraguay,  Peru,  Uruguay, 
Brazil,  and  Chili.  Of  these,  the  last  two  have  not  yet  ratified 
the  agreement,  France  (1897),  Spain  (1899),  Italy  (1900), 
and  Belgium  (1903)  have  since  signified  their  adhesion,  by 
notice  sent  to  the  Argentine  Republic,  which  is  one  of  the 
two  States  appointed  by  Art.  13  to  receive  accessions  j  their 
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accession  takes  effect  only  with  regard  to  the  Argentine  Re- 
public and  Paraguay,  for  no  other  State  has  yet  accepted  it. 

Comparisan  with  Berne  Convention. — The  Montevideo  Con- 
vention probably  owes  its  existence,  as  it  certainly  owes  its 
form,  to  the  example  of  the  Convention  of  Berne.  It  is, 
however,  by  no  means  a  slavish  copy  of  its  predecessor.  On 
the  contrary,  it  sets  up  a  system  which  differs  from  that  of  the 
International  Union  in  several  essentials,  as  well  as  in  many 
points  of  detail.  These  may  be  gathered  from  a  comparison 
of  the  translation  of  its  text  which  is  given  in  the  Appendix 
with  that  of  the  Convention  of  Berne,  The  most  important 
are  as  follows  : — 

I.  The  Montevideo  Convention  does  not  create  an  International 
Union. — The  Montevideo  Convention  is  merely  an  ordinary 
treaty  ;  it  does  not  affect  to  create  an  International  Union. 
There  is  no  provision  made  for  the  establishment  of  an  Inter- 
national OfHce,  or  for  future  revisions.  States  which  intend 
to  accede  are  not  obliged  to  grant  by  their  domestic  law  the 
same  rights  as  those  secured  by  the  Convention.  There 
is  no  requirement  that  particular  arrangements  shall  be 
made  to  harmonise  with  the  principal  treaty.  Ratification 
need  not  be  simultaneous,  and  the  Convention  is  to  go  for- 
ward, no  matter  how  many  or  how  few  States  give  in  their 
ratifications  (Art.  13).  And  if  any  party  wishes  to  withdraw, 
it  is  required  (Art,  15)  to  give  two  years'  previous  notice  of 
its  intention,  diuring  which  period  efforts  are  to  be  made  to 
arrive  at  a  fresh  basis  of  agreement.  All  these  facts  are 
irreconcilable  with  the  conception  of  a  stable  Union,  to  or 
from  which  States  may  come  and  go  at  will  without  disturbing 
the  general  system. 

II.  Law  of  Country  of  Origin  to  regulate  protection. — The 
principle  adopted  as  the  basis  of  its  protection  by  the  Conven- 
tion of  Montevideo  may  be  stated  thus,  in  the  words  of  Art.  2  : 


468  AMERICAN   CONVENTIONS.  [Caap.fil 

'  The  author  of  every  literary  or  artistic  work  .  .  .  shall  enjoy 
in  the  signatory  States  the  rights  accorded  to  him  by  the  law 
of  the  State  in  which  the  first  publication  or  production  of  this 
work  shall  have  taken  place*'  This  makes  all  the  incidents  of 
protection  depend  on  the  law  of  the  coimtry  of  origin,^  while  the 
rule  of  the  Berne  Convention  is  that  each  country  shall  grant 
to  foreign  authors  the  same  rights  as  those  accorded  by  its 
domestic  law  to  natives. 

Just  as  the  latter  instrmnent,  however,  provides  that  the 
period  of  protection  granted  by  any  country  cannot  exceed 
that  of  the  country  of  origin,  the  Montevideo  Convention 
enacts  (Art.  4)  that  no  State  shall  be  obliged  to  grant  to 
foreign  works  a  longer  period  than  that  obtaining  under  its 
own  domestic  law :  so  that,  in  respect  of  the  term  of  copyright, 
the  ultimate  result  is  the  same  under  both  agreements,  i.e,  the 
author  enjoys  in  each  country  either  its  own  term  or  that  of 
the  country  of  origin,  whichever  is  the  shorter. 

Since,  under  the  Montevideo  Convention,  international 
protection  proceeds  according  to  the  rights  enjoyed  in  the 
country  of  origin,  there  is  no  need  for  that  instrument  to 
lay  down  any  specific  rule  as  to  formalities  :  for  the  non- 
fulfilment  by  the  author  of  domestic  formalities  relating  to 
copyright  of  necessity  prevents  him  from  gaining  full  rights 
in  the  country  of  origin,  and,  as  a  consequence,  deprives 
him  pro  tanto  of  international  protection.  There  is  a  good 
deal  to  be  said  for  the  adoption  in  a  treaty  of  the  law  of 
the  country  of  origin  as  a  standard  of  international  protection; 
but  in  practice  it  is  difficult  for  a  foreign  public  to  understand 
and  observe  such  a  law.  The  derangement  of  ideas  and 
principles  which  this  involves  is  more  easily  tolerated  in  the 

*  The  principle  is  idso  carried  out  in  the  Article  (No.  9)  dealing  with  adapta- 
tions, etc.,  which,  unlike  the  similar  Article  in  the  Berne  Convention,  docs  not 
pi-escribe  the  application  by  each  countiy  of  the  reserves  of  its  domestic  law* 
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Spanish-American  States,  with  their  unsettled  legal  convic- 
tions, than  it  would  be  in  Europe,  where  law  is  a  product  of 
gradual  growth,  and  the  various  national  systems  of  law  are 
firaily  rooted. 

in.  KonteYideo  Conyention  more  Liberal  in  certain  Hatters. 
— In  some  respects,  the  Montevideo  Convention  is  distinctly 
more  liberal  than  that  of  Berne,  and  has  marked  the  way  for 
the  future  development  of  the  latter.  It  protects  all  works 
published  in  the  Convention  territory,  without  any  condition 
as  to  the  nationality  of  their  author ;  it  assimUates  trans- 
lating right  to  the  ordinary  right  of  reproduction  (Art.  3)  ; 
it  enumerates  photographs  and  choregraphic  works  in  its 
general  definition  of  '  literary  and  artistic  works,'  contained 
in  Art.  5  ;  it  makes  (Art.  7)  indication  of  source  a  condition 
of  the  reproduction  of  newspaper  articles  ^ ;  and  it  does  not 
exempt  mechanical  musical  instruments  from  the  ordinary 
rales  as  to  infringements. 

IV.  Certain  Subjects  ezclnsively  dealt  with  in  each  Convention. 
—The  Montevideo  Convention  contains  definite  provisions  on 
certain  matters  which  the  Berne  Convention  only  deals  with  by 
implication,  and  omits  to  lay  down  rules  on  certain  matters  that 
the  latter  regulates  expressly.  Thus,  with  regard  to  lecturing 
right,  it  provides  (by  Art.  8)  for  the  free  reproduction  of 
speeches  delivered  in  public.  It  indicates  (Art.  11)  that 
the  cognisance  of  an  offence  properly  belongs  to  the  Courts 
of  the  country  in  which  it  has  been  committed,  and  that  the 
law  of  that  coimtry  is  the  law  to  be  applied.  On  the  other 
hand,  it  has  no  article  dealing  with  performing  right  or  with 
the  protection  of  unpublished  works. 

These   two  omissions,  indeed,  are    in  all  probability  due 

*  In  other  roBpects  its  rule  as  to  these  articles  is  less  favourable  to  authors  than 
^t  of  the  Berne  Convention ;  for,  subject  to  indication  of  source,  it  throws  them 
all  open  to  reproduction,  with  the  exception  of  those  treating  of  art  or  science, 
which  can  only  be  reproduced  when  unprovided  with  express  reservation. 
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rather  to  a  strict  limitation  of  the  agreement  to  the  sphere 
of  copyright  proper,  than  to  any  intention  to  regulate  the 
subjects  in  question  by  mere  implication,^  but  the  promotere 
of  the  Berne  Convention  have  not  been  so  particular. 

No  express  provision  on  the  matter  of  retroactivity  is  to  be 
found  in  the  Treaty  of  Montevideo ;  but  it  is  probable  that 
the  same  rule  may  be  deduced  from  Art.  2  of  that  agreement 
as  is  laid  down  in  Art.  14  of  the  Convention  of  Berne. 

The  Value  of  the  Hontevideo  Caavention. — It  mil  be  seen 
that  in  many  respects  the  Montevideo  Convention  constitutes 
an  advance  on  its  predecessor.  It  is,  on  the  whole,  consider- 
ably more  favourable  to  the  rights  of  authors  than  the  Act  of 
the  International  Union ;  but  it  may  be  suggested  that  readi- 
ness to  enter  into  such  an  agreement  does  not  necessarily 
connote  ability  to  enforce  it.  European  States  have,  however, 
nothing  to  lose  and  much  to  gain  by  accepting  it,  for,  though 
their  own  publishers  are  not  likely  to  reproduce  many  Spanish- 
American  works,  it  is  certain  that  a  piratical  trade  is  carried 
on  by  many  Spanish- American  publishers  in  European  worb, 
especially  in  copyright  music.^ 

^  Though  Le  Droit  tTAuteur  suggests  that  the  fonner  at  least  comes  under  the 
general  rule  of  Art.  2.— See  Ze  Droit  d'Auteur,  1899,  p.  63. 

*  Sullivan's  music  is  openly  and  habitually  performed  in  Buenos  Ayres  without 
the  consent  of  the  owners  of  the  copyright. 
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SECTION  n. 
OTHER  AMERICAN  CONVENTIONS, 

The  Central  American  Convention,  1897 — ^The  Congress  of  Guatemala — 
The  treatment  of  copyright  in  the  Convention — ^The  ratification  of  the 
Convention — ^The  Pan-American  Convention,  1902 — ^The  first  Conference 
of  1890--The  Convention  of  1902— The  Convention  is  founded  on  that 
of  Montevideo— Ratifications. 

The   Central  American  Convention,  1897. 

The  Congress  of  Guatemala.— Since  the  day  of  the  Monte- 
video Conrention,  America  has  produced  two  other  treaties 
running  to  some  extent  on  the  same  lines.  On  the  6th  June, 
1897,  a  *  Central- American  Juridical  Congress '  met  at 
Guatemala,  and  drew  up  six  treaties,  of  which  one  related  to 
industrial,  artistic,  and  literary  property.  This  had  been 
drafted  by  M.  A.  Gonzdlez  Saravia,  a  jurist  of  Salvador, 
and,  according  to  a  statement  made  by  him,  ^The  rules 
established  are  those  generally  accepted,  and  especially  those 
recorded  in  the  Convention  of  Paris  of  the  26th  March, 
1883,  the  Convention  of  Berne  in  1886,  and  the  Convention 
of  Montevideo.' 

The  preamble  of  this  Central  American  Convention,  which 
sufficiently  indicates  its  object,  runs  as  follows :  *  The 
Governments  of  Costa  Bica,  and  Guatemala,  and  that  of  the 
Greater  BepubUc  of  Central  America,  animated  by  the  wish 
to  lay  down  the  most  fitting  bases  for  the  unification  of  the 
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principles  regulating  literary,  artistic,  and  industrial  property 
in  Central  America,  and  to  make  the  existing  law  on  this 

subject  uniform have   agreed  to  conclude  the 

following  treaty.' 

The  Treatment  of  Copyright  in  the  Conyention.— As  regards 
copyright,  this  Convention  does  little  more  than  state  such 
leading  principles  as  that  the  author's  right  shall  be  protected, 
that  infringement  shall  be  forbidden,  and  that  subjects  of 
each  State  shall  be  protected  everywhere  in  the  Convention 
territory.  It  requires  the  fulfilment  of  the  conditions  and 
formalities  of  the  coimtry  of  origin,  and  limits  the  duration 
of  protection  by  the  term  given  in  the  country  of  origin.' 
Apart  from  its  lack  of  detailed  provisions,  this  treaty  differs 
from  the  Berne  and  Montevideo  Conventions  in  the  important 
respect  that  it  requires  each  State  to  set  up  a  national 
registry  of  titles,  marks,  and  patents,  and  to  publish  year  by 
year  the  entries  made  thereon. 

The  Ratification  of  the  Convention.— Political  troubles  in 
Central  America  hindered  the  acceptance  of  the  treaty  thus 
prepared.  In  January  1901,  however,  a  second  Central 
American  Juridical  Congress  met— this  time  at  San  Salvador 
— and  approved  the  Convention,  which  had  not  then  been 
ratified  by  any  of  its  signatories.  Since  that  date  Salvador 
(12th  May,  1901)^  and  Nicaragua  (2nd  September,  1901) 
have  ratified  it.'  If  the  ratifications  have  been  duly  com- 
municated, the  Convention  is  therefore  now  in  force  between 
these  States. 

1  The  full  text  is  set  out  in  X^  Droit  tPAtttettr,  1898,  p.  87,  and  also  in  the 
collection  of  treaties  published  by  the  International  Office. 
3  With  the  exception  of  Art.  12,  which  Salvador  would  not  accept, 
s  See  Z^  Droit  d'Autetir,  1903,  p.  106. 
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The  Pan-American  Convention,  1902. 

The  First  Conference  of  1890. — ^A  'Pan-American  Inter- 
national Conference'  was  held  at  Washington  in  1890,  at 
which  nearly  all  the  countries  of  America  were  represented. 
This  Conference  appointed  a  Committee  to  draw  up  treaties 
for  the  international  protection  of  intellectual  works  (literary 
and  artistic  works,  trade  marks  and  patents),  and  the  result 
was  a  Beconomendation  that  the  States  of  America  should 
become  parties  to  the  Montevideo  Convention.  The  report 
of  the  Committee  was  adopted  by  the  Conference,  but  as  yet 
no  American  States  other  than  the  original  signatories  have 
acceded  to  the  Montevideo  Convention.^ 

The  CoEYention  of  1902.— On  the  21st  October,  1901,  how- 
ever, a  second  Pan-American  Conference  met  at  Mexico,  and 
set  itself  to  examine  afresh  the  question  of  the  international 
protection  of  copyright.  The  labours  of  this  Conference 
resulted  in  the  elaboration  of  a  *  Convention  for  the  protection 
of  literary  and  artistic  works,'  dated  27th  January,  1902, 
which  was  signed  by  delegates  of  the  following  seventeen 
States :  the  Argentine  Republic,  Bolivia,  Chili,  Columbia, 
Costa  Rica,  Ecuador,  Guatemela,  Haiti,  Honduras,  Mexico, 
Nicaragua,  Paraguay,  Peru,  the  Republic  of  Dominica, 
Salvador,  the  United  States,  and  Uruguay — ^though  the  repre- 
sentatives of  Nicaragua,  Paraguay,  and  the  United  States 
signed  merely  provisionally.* 

The  Convention  fonnded  on  that  of  Hontevideo.— The  con- 
tracting States  were  formed  into  a  *  Union  for  the  purpose  of 
recognising  and  protecting  the  rights  of  literary  and  artistic 
property.'     Upon  reading   the   treaty  it   is  not  difficidt  to 

*  See  Le  Droit  d'Auteur,  1890,  p.  66,  for  an  account  of  this  first  Ckwiference. 

•  Seo  Xe  Droit  cC  Ai*tcur,  1902,  pp.  68,  69,  for  an  account  of  this  Conference. 
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perceiye  that  it  is  based  on  the  Convention  of  Montevideo; 
it  differs  from  this,  however,  in  the  two  important  respects 
that  it  requires  each  country  to  extend  its  own  domestic 
protection — ^not  that  of  the  country  of  origin — ^to  the  works  of 
foreign  authors  (Art.  6),  and  that  it  requires  a  request  for 
protection  and  a  deposit  of  two  copies  to  be  made  in  respect 
of  each  of  the  countries  in  which  protection  is  desired 
(Art.  4).i 

BatiflcationB. — Guatemala  was  the  first  State  to  ratify  the 
new  Convention,  which  it  did  by  a  Decree  of  the  24th  April, 
1902.  The  example  was  followed  by  Salvador  on  the  16th 
May,  1902,  and  by  Costa  Rica  on  the  13th  July,  1903  ;  while 
Paraguay  is  taking  steps  in  the  same  direction.  If  the 
requisite  communication  of  ratifications  has  been  duly  made, 
the  Convention  is  now  in  force  as  between  the  countries  which 
have  ratified  it. 

1  See  Le  Droit  cTAuteur,  1902,  pp.  82,  83,  for  the  full  text  of  the  Convention, 
which  is  also  given  in  the  Collection  of  Treaties  published  by  the  IntematiaDal 
Office. 
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National  Laws  the  Complement  of  the  Convention — ^The  English  Inter- 
national Acts — Sketch  of  the  Contents  of  this  Chapter. 

National  Laws  the  Complement  of  the  Conyention. — Up  to 
the  present  the  treatment  of  international  copyright  in  this 
work  has  been  detached  from  aU  reference  to  the  national 
laws  of  particular  countries,  except  by  way  of  particular 
illustration.  International  agreements  in  general  have  been 
analysed  and  their  various  elements  examined,  while  the 
Berne  Convention,  which  is  by  far  the  most  important  of  all 
existing  international  agreements  on  the  subject  of  copyright, 
has  been  considered  in  detail.  The  Convention  forms  a  great 
international  code  of  copyright  law,  which  many  countries  have 
bound  themselves  to  put  into  force,  and  therefore  its  provisions 
are  of  the  greatest  international  importance.  But  it  does 
not  follow  from  the  fact  that  a  coimtry  is  internationally 
bound  to  observe  them  that  these  provisions  are  necessanly 
law  in  that  country.     It  is  conceivable  that  a  country  may  be 


lat.  8e«.]  THE  SOURCES  OF  PROTECTION.  477 

internationally  bound  to  incorporate  them  into  its  law,  without 
in  practice  carrying  out  its  international  obligation  by  doing 
so.  Such  an  omission  rarely  occurs,  except  in  regard  to  small 
matters  of  detail.  Indeed,  it  is  not  at  all  unconmion  for  a 
State  to  go  beyond  the  provisions  of  the  Convention.  In 
order,  then,  to  exhaust  the  subject  of  international  copyright 
completely,  and  to  give  a  full  exposition  of  the  present  state 
of  international  protection  of  literary  and  artistic  works,  it 
would  be  necessary  to  enter  into  the  details  of  the  domestic 
law  of  every  civilised  country ;  the  details  not  only  of  *  the 
English  law  of  international  copyright,'  but  of  the  German 
law  of  international  copyright,  of  the  French  law  of  inter- 
national copyright,  and  of  that  part  of  every  copyright  code 
which  defines  the  protection  to  be  given  to  foreign  works. 

The  Bnglinh  Xntemational  Aots. — This,  however,  is  a  counsel 
of  perfection.  But  in  an  English  work  it  seems  necessary 
at  least  to  give  some  account  of  the  manner  in  which,  and  the 
conditions  imder  which,  foreign  copyright  works  are  protected 
by  the  English  law ;  so  far,  that  is,  as  there  is  any  account 
left  to  give,  beyond  that  already  contained  in  the  preceding 
Parts.  Great  Britain,  as  it  has  increased  the  area  of  its 
international  relations,  has  from  time  to  time  found  it  neces- 
sary to  frame  a  special  set  of  statutes,  in  order  to  make  it 
possible  for  the  benefits  of  the  domestic  law  to  be  extended 
to  foreign  works  ;  and  these  ^  International  Copyright  Acts ' 
will  here  be  our  chief  concern. 

With  the  ordinary  English  domestic  law  we  shall  have  little 
to  do,  except  in  so  far  as  relates  to  the  conditions  of  protec- 
tion. So  long  as  an  author,  of  whatever  nationality,  fulfils 
the  condition  of  first  publication  within  the  British  dominions^ 
he  gets  just  the  ordinary  protection  of  the  English  law,  no 

*  As  to  the  question  of  residence  at  the  time  of  publication,  see  Sec.  4  of  this 
Chapter. 
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more  and  no  less.  The  effect  of  the  international  Acts  is, 
put  shortly,  to  dispense  with  this  condition  for  works  belong- 
ing to  countries  with  which  Great  Britain  has  international 
arrangements,  ue.  the  fourteen  foreign  countries  of  the  Copy- 
right Union,^  Austria,  and  Hungary,  The  protection  given 
to  such  works  is  that  of  the  ordinary  domestic  law,  with 
certain  slight  modifications  made  in  riew  of  the  altered 
circumstances ;  thus,  where  the  term  of  protection  under  the 
ordinary  English  law  is  greater  than  that  given  in  the  foreign 
country  of  origin,  the  ordinary  English  term  is  cut  down 
to  that  which  is  accorded  in  the  latter  country.*  This  k 
in  accordance  with  the  Berne  Convention,  the  fundamental 
principle  of  which  is  that  authors  belonging  to  any  of  the 
countries  of  the  Union  shall  enjoy  in  the  other  countries  the 
same  rights  as  natives,  subject,  however,  to  the  proviso  that 
the  conditions  and  formalities  of  the  country  of  origin  must 
be  fulfilled,  and  that  the  term  of  protection  cannot  in  any 
country  exceed  that  given  in  the  country  of  origin.  Art.  1  of 
the  treaty  of  1893  with  Austria-Hungary  contains  a  provision 
which  is  substantially  the  same. 

It  will  be  seen,  then,  that  the  English  domestic  law  plays  a 
very  large  part  in  the  English  law  of  international  copyright. 
But  as  to  the  nature  of  the  protection  accorded  by  the  domestic 
law,  we  shall  have  little  to  say  ;  for  this  part  is  not  intended 
to  deal  with  the  whole  of  the  English  law  of  copyright,  but 
only  with  that  portion  of  it  which  bears  special  reference  to 
international  affairs. 

^  At  present  these  are :  Belgium,  Denmark,  France,  Germany,  Haiti,  Italy. 
Japan,  Luxemburg,  Monaco,  Norway,  Spain,  Sweden,  Switeerland,  and  Tunis. 

»  Cf.  Sec.  2,  (iii.)  of  the  International  Copyright  Act,  1886  :—*The  Inte^ 
national  Copyright  Acts,  and  an  order  made  thereunder,  shall  not  confer  on  any 
person  any  greater  right  or  longer  term  of  copyright  in  any  work  than  that 
enjoyed  in  the  foreign  country  in  which  such  work  was  first  produced,*  with  the 
proviso  to  the  same  effect  in  the  Order  in  Council  of  28th  Xorember,  1687, 
putting  in  force  the  Berne  Convention. 
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Sketch  of  the  Cantents  of  this  Chapter. — The  following  ib  an 
outline  of  the  Bubject-matter  of  this  chapter,  in  the  order  of 
treatment : — 

L  The  general  conditions  of  protection  under  the  ordinary 
domestic  law  are  treated  in  Section  1.  This  subject  has 
special  importance  for  foreigners,  in  that  it  embraces  a  state- 
ment of  the  circumstances  luider  which  they  can  obtain 
protection  without  having  recourse  to  the  special  provisions 
of  the  International  Acts.  As  has  already  been  indicated, 
all  works  published  in  the  British  dominions  are  protected  by 
the  ordinary  domestic  law,  which  looks  only  to  the  fact  that 
they  are  British  works,  without  seeking  to  enquire  into  the 
nationality  of  their  authors,^  The  domestic  law  is  based 
mainly  on  the  Literary  Copyright  Act  of  1842,  but  the 
common  law  stands  also  as  one  of  its  foundations.  The  inter- 
national part  of  the  code,  representing  as  it  does  an  artificial 
extension  of  the  scope  of  the  ordinary  law,  is  made  up  entirely 
of  statutes — ^the  *  International  Copyright  Acts ' — with  a  few 
judicial  decisions  which  illustrate  their  meaning.^  The  most 
important  of  these  statutes  is  the  International  Copyright  Act, 
1886,  which  paved  the  way  for  the  adoption  of  the  Berne 
Convention,  but  other  Acts,  of  dates  1844,  1852  and  1875 
respectively,  are  still  partly  in  force, 

II,  The  general  effect  of  these  International  Copyright 
Acts,  and  their  relation  to  each  other,  is  dealt  with  in 
Section  2.      They  give  permission  to  the  Crown  by  Orders  in 

*  There  is  one  reservation  which  ought  possibly  to  be  made  upon  this  state- 
ment, i,e»  there  is  some  shadow  of  authority  for  asserting  that  a  foreign  author,  in 
0rder  to  get  the  benefit  of  the  ordinary  domestic  law,  must  have  been  resident  in 
the  British  dominions  at  the  time  of  the  publication.    See  later.  Sec.  4. 

'  The  fact  that  the  English  copyright  law  is  made  up  partly  of  common 
law,  iUustrated  and  expounded  by  judicial  decisions,  and  partly  of  a  multi- 
tude of  statutes,  is  likely  to  prove  a  source  of  difficulty  to  the  foreigner, 
who  can  usually  find  the  whole  of  his  native  law  within  the  four  comers  of 
a  code. 
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Council  to  enter  into  agreements  upon  copyright  with  foreign 
oountries. 

III.  As  a  result,  England  has  become  a  party  to  the  Berne 
Convention  of  1886,^  to  the  Additional  Act  of  Paris  of  1896, 
which  revised  the  Convention  in  several  important  particulars, 
and  to  a  Treaty  of  1893  with  Austria-Hungary.  These 
agreements  are  discussed  in  Section  3. 

IV.  The  foreign  works  eligible  for  protection  and  the  con- 
ditions under  which  such  works  gain  copyright  under  the 
English  International  Acts,  as  supplemented  by  these  Con- 
ventions, form  the  subject-matter  of  Section  4.  The  rale 
seems  to  be  that  no  conditions  and  formalities  whatever 
need  be  fulfilled,  beyond  those  exacted  in  the  country  of 
origin  of  the  work. 

V.  The  rights  accorded  to  protected  foreign  works  are 
dealt  with  in  Section  5,  containing  an  accoimt  of  the 
modifications  in  the  substance  of  the  ordinary  domestic  pro- 
tection which  are  made  to  meet  the  special  requirements 
of  the  foreign  works  receiving  the  protection  of  the  Inter- 
national Copyright  Acts.  The  chief  of  these  will  be  seen  to 
be  that  a  special  term  of  translating  right  is  fixed  by  the 
International  Acts  for  protected  foreign  works. 

VI.  In  Section  6  the  duration  of  the  protection  accorded 
to  foreign  works  is  considered.  The  International  Acts  pro- 
vide that  such  works  shall  receive  in  England  no  greater 
right  or  longer  term  of  copyright  than  they  enjoy  in  their 
country  of  origin ;  but  apart  from  this  restriction,  they 
receive  the  same  term  of  protection  in  England  as  that 
accorded  to  domestic  works.  Under  the  English  law,  how- 
ever, different  classes  of   works  receive  different  periods  of 

^  The  relation  between  the  International  Copjrright  Act  of  1886,  the  Order  in 
Council  of  28th  November)  1887,  and  the  Berne  Conyention  stands  thus :  the 
Convention  was  legalised  in  England  by  the  Order  in  Council,  which  itaelf  drew 
its  authority  from  the  Act  of  1886. 
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copyright, — ^an  anomaly  which,  in  view  of  the  fact  that  most 
foreign  codes  give  one  and  the  same  period  to  works  of  all 
kinds,  it  is  difficult  for  an  alien  to  grasp.  It  has  therefore 
been  deemed  well  to  set  out  the  periods  which,  under  the 
English  domestic  law,  the  different  classes  of  works  actually 
get. 

VII.  The  remedies  open  to  the  authors  of  foreign  works, 
and  the  special  rules  of  procedure  applicable  to  them,  form 
the  subject  of  Section  7.  It  will  be  found,  however,  that 
over  this  department  the  domestic  law  holds  almost  uninter- 
rupted sway. 

VIII.  The  way  in  which  the  Act  of  1886,  the  Order  in 
Council  of  1887,  and  the  Berne  Convention  are  made  to  apply 
to  works  published  before  the  coming  into  force  of  the  Con- 
vention will  be  discussed  in  Section  8  imder  the  title  of  *  The 
retroactive  application  of  international  protection  in  England.' 


II 
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SECTION  I. 

THE  PROTECTION  OF  FOREIGNERS   UNDER  THE 
ORDINARY  ENGLISH  DOMESTIC  LAW. 

No  statutory  rule  as  to  fundamental  conditions  of  copyright— QnestioDs 
as  to  nationality  of  author  and  place  of  publication — Rules  as  to  conditiong 
of  literary  copyright — Rules  as  to  conditions  of  artistic  copyright  and 
performing  right — Historical  account  of  the  status  of  tlie  foreign  author 
under  the  ordinary  English  domestic  law — Domestic  Acts  protect  only 
British  works — Former  importance  of  residence  for  the  foreign  author- 
Decided  in  1854  that  Act  of  Anne  required  residence  of  foreign  author- 
Position  of  the  foreign  author  under  existing  law — Dictum  that  residence 
not  necessary  under  existing  law — Assurance  given  to  United  States  that  do 
residence  required — ^This  contradicts  Fine  Arts  Copyright  Act,  1862— 
Special  rules  for  works  of  art,  sculptures,  etc. 

Ho  Statatory  Bule  as  to  Fundamental  Conditions  of  CopyrigU. 
— Whilst  almost  every  English  statute  which  relates  to  copy- 
right has  had  something  to  say  about  those  formalities,  Uke 
registration,  which  must  be  fulfilled  before  works  possessing 
all  the  essential  elements  of  copyright  can  gain  an  effectual 
protection,  it  has  apparently  never  been  thought  necessary,  at 
least  in  the  domain  of  literary  copyright,  to  state  in  an  Act 
of  Parliament  what  are  the  fundamental  conditions  as  to 
originality  of  the  work,  nationality  of  the  author,  place  of 
publication,  etc.,  upon  which  the  very  claim  to  copyright — 
the  title  to  protection  upon  performance  of  the  necessary 
formalities— depends.  Accordingly,  it  is  in  judicial  decisions 
alone  that  information  as  to  the  laws  applying  to  these  impor- 
tant matters  can  be  found.  The  questions  of  nationality  and 
place  of  publication  are  all  that  concern  us  here;  and,  in 


8m.  i.]  UNDER  THE  ORDINAEY  DOMESTIC  LAW.  483 

respect  of  these,  the  points  that  have  been  raised  before 
the  Courts  have  been  various  in  character  and  variously 
decided. 

QnestiQns  as  to  Nationality  of  Author  and  Place  of  Publication. 
— ^Always  with  reference  to  literary  works,  it  has  been  asked 
whether,  in  order  that  copyright  in  a  work  may  be  obtained 
under  the  ordinary  domestic  law,  the  author  must  be  a  British 
subject,  and,  after  this  question  had  been  answered  in  the 
negative,  whether  he  must  be  resident  in  the  British 
dominions,  either  permanently  or  at  the  time  of  publication. 
The  Act  of  1842  makes  no  allusion  whatever  to  the  place 
in  which  the  work  must  be  first  published,  and  the  Courts 
have  had  to  determine  whether  the  first  publication  was  re- 
quired to  take  place  in  the  United  Kingdom  or  in  the  British 
dominions,  or  whether  no  such  limitation  was  intended  by 
the  statute.  And  after  it  had  been  settled,  under  the  law 
before  1886,  that  first  publication  in  the  United  Kingdom 
was  necessary,  it  was  suggested  that,  if  the  author  was  a 
British  subject,  he  should  be  exempted  from  this  condition 
and  allowed  to  get  copyright  under  the  domestic  Acts,  even 
if  he  had  first  published  his  work  abroad, 

Eules  as  to  Conditions  of  Literary  Copyright — The  result 
of  the  decisions  (as  to  domestic  literary  copyright)  on  these 
questions  of  the  nationality  of  the  author  and  the  work  may 
be  briefly  stated  as  follows  :  before  1886  first  publication  had 
to  take  place  in  the  United  Kingdom  ;  ^  but  the  International 
Copyright  Act,  1886  (sec.  8)  altered  this,  and  now  first  pub- 
lication anywhere  in  the  British  dominions  suffices.^  A 
British  author  is   not   exempt   from  this  requirement,   and 

1  Bweieaultv.  Delq/leld  (1863),  1  Hem.  and  Mil.  597;  Boucieault  v,  Chattntm 
(1866),  L.R.  5  Ch.D.  267. 

'  *  The  Copyright  Acts  shall,  subject  to  the  provisions  of  this  Act,  apply  to 
a  literary  or  artistic  work  first  produced  in  a  British  possession  in  like  manner 
as  tiiey  apply  to  a  work  first  produced  in  the  United  Kingdom.' 
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cannot  get  protection  if  he  first  publishes  abroad.^  And  a 
foreign  author  can  gain  protection  in  the  ordinary  way  by 
first  publishing  in  the  British  dominions,*  being  on  exactly 
the  same  footing  as  a  native  in  this  respect. 

Enles  as  to  Conditions  of  Artistic  Copyright  and  Perfinming 
Bight — The  conditions  as  to  nationality  which  afiect  the  copy- 
right in  other  classes  of  works  are  in  general  laid  down  by 
statute,  and  may  be  briefly  summarised  thus :  for  paintings, 
drawings,  and  photographs  the  place  of  making  or  pubhea- 
tion  does  not  matter,  but  the  artist  is  not  protected  imless  he 
is  a  British  subject.^  Engravings  and  prints  must  be  first 
published  in  the  British  dominions,  and  under  the  Engravings 
Copyright  Act,  1777  (sec.  1),  also  'engraved,  etched,  drawn, 
or  designed '  there;*  there  is  no  condition  as  to  the  nationality 
of  the  author.  Works  of  sculpture  must  be  first  published 
in  the  British  dominions,  and  the  author's  nationality  is  not 
taken  into  account.^     All  that  can  be  said  with  any  certainty 

^  That  is,  apart  from  any  international  agreement  which  may  exist  with  the 
country  of  publication.  The  reader  must  be  very  careful  to  note  that  this 
Section  dcaLs  only  with  the  English  domestic  law,  and  does  not  import  the  effect 
of  the  International  statutes. 

*  Probably  no  residence  is  required  ;  see  later  in  this  Section. 
'  Fine  Arts  Copyright  Act,  1862,  sec.  1. 

*  The  Act  of  1777  (sec.  1)  made  it  a  condition  that  the  work  should  be 
'  engraved,  etched,  drawn,  or  designed  *  in  Great  Britain.  The  EngniTings 
Copyright  Act,  1836  (sec.  1),  extended  the  provisions  of  the  earlier  Act  to 
Ireland,  and  (sec.  2}  gave  a  right  of  action  in  respect  of  engravings  and  prints 
published  in  any  part  of  Great  Britain.  This  requirement  of  publication  may  be 
considered  to  supersede  the  condition  of  the  earlier  Act  as  to  engraving,  etc. ;  or 
it  may  be  held  that  as  engraving,  etc.,  in  Great  Britain  was  an  express,  so 
publication  in  Great  Britain  was  a  tacit,  condition  of  protection  under  the  Act  of 
1777,  and  that  the  real  effect  of  the  Act  of  1836  was  not  to  supersede  either  of 
these  conditions  but  to  widen  the  scope  of  both  of  them  so  aa  to  take  in  Irsh 
works. 

^  The  Sculptures  Act  is  silent  on  the  questions  of  pDftce  of  publieation  and 
author's  nationality.  Hence  the  rule  is  deduced  by  analogy  from  the  judicial 
decisions  upon  literary  copyright ;  and  probably  the  same  doubt  still  lingen  as  in 
the  case  of  literary  copyright  on  the  point  whether  a  foreign  author  must  be 
resident  in  the  British  dominions  at  the  time  of  publication. 
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about  the  performing  right  in  musical  and  dramatic  works 
is  that,  when  the  play  or  piece  is  impublished  in  printed  form 
at  the  time  of  first  performance,  this  must  take  place  within 
the  British  dominions,  if  the  performing  right  is  to  be 
retained,  for,  imder  the  English  law,  performance  constitutes 
publication. 

Historical  account  of  the  Status  of  the  Foreign 

Author  under  the  ordinary  English 

Domestic  Law. 

The  Development  of  Literary  Copyright  is  of  historioal  interest. 
— It  will  be  seen  that,  taking  everything  into  account,  the 
English  domestic  law  of  copyright  is  very  complicated.  The 
only  rules  of  importance  which  have  grown  up  through  the 
medium  of  judicial  decisions  instead  of  being  arbitrarily 
fashioned  by  statute  are  those  relating  to  the  acquisition  of 
copyright  in  literary  works. 

The  history  of  the  rules  upon  other  branches  of  copy- 
right, though  short, — ^because  its  scope  would  be  confined 
to  the  narration  of  one  or  two  statutory  provisions, — ^would 
be  comparatively  uninstructive. 

Domestic  Acts  protect  only  British  Works. — Until  1886  the 
ordmary  domestic  protection  of  the  English  law  seems, 
naturally  enough,  to  have  been  restricted  to  works  first  pub- 
lished in  the  United  Kingdom.* 

In  dementi  v.  Walker  (1824)*  it  was  held  that  a  foreigner 
could  obtain  copyright  in  England,  only  when  he  had  added 
to  the  stock  of  learning  by  first  publishing  his  work  in  this 

*  Since  the  Act  of  1886  publication  in  the  British  dominionfi  suffices.  It  was, 
howeTer,  doubted  in  Meid  and  Others  v,  Maxicell  (1886),  2  T.L.R.  790,  whether 
a  British  subject  was  debaned  from  copyrij^ht  by  first  publication  abroad. 

*  amenti  v.  Walker,  2  B.  and  C.  861. 
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country.  And  in  Guichard  v,  Mori  (1831),^  where  music  had 
been  first  published  in  France  and  the  copyright  assigned 
to  the  plaintiff,  Lord  Lyndhurst  laid  it  down  that 
'The  policy  of  our  law  recognises  by  statutes,  express 
in  their  wording,  that  the  importation  of  foreign  inventions 
shall  be  encouraged  in  the  same  manner  as  the  inventions 
made  in  this  country  and  by  natives.  This  is  founded  as 
well  upon  reason,  sense,  and  justice  as  it  is  upon  policy.  It 
appears  that  this  piece  of  music  was  published  in  France  by 
Kalkbrenner,  or  someone  to  whom  he  sold  it,  so  long  ago  as 
in  1814,  six  years  before  the  sale  to  the  plaintiff.  There  can 
be  no  question  then  of  the  right  of  the  defendant  or  anyooe 
else  to  publish  it  in  this  country.' 

Former  importance  of  residence  for  the  foreign  author. — 
Publication  within  the  United  Kingdom  has  thus  from  the 
beginning  been  a  condition  of  protection ;  but  there  has 
always  been  some  doubt  as  to  whether  this  was  the  only 
condition  for  foreign  as  well  as  for  native  authors,  or  whether 
residence  in  the  British  dominions  at  the  time  of  publication 
was  also  required  of  the  former.  As  regards  the  old  Act  of 
Anne,  1709,  the  case  of  Jefferys  v,  Boosey^  which,  though 
decided  so  late  as  1854,  turned  upon  the  construction  of  that 
statute,  definitely  settled  that  some  such  residence  was  neces- 
sary ;  but,  before  that,  a  number  of  conflicting  decisions  had 
been  given  on  the  same  statute. 

In  Bach  v.  I^ngman  (1777)'  an  alien  resident  at  the  time 

of  publication   was    protected.     In   the  important   case  of 

D^Almaine  »•  Boosey  (1835)*  it  was  held  that  where,  before 

publication,  an  alien  had  assigned  his  work  to  a  subject  and 

the  latter  had  duly  made  first  publication  in  this  country, 

>  Guiehard  v,  Mori,  9  L.J.  (Ch.)  227. 
a  Jefferyi  v,  Boosetj,  4  H.C.L.  815. 
•'•  Jineh  r.  Longman,  2  Cowp.  623. 
*  D'Almaine  v,  Boosey,  1  Y.  and  C.  288. 
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he  would  get  copyright  in  the  work  which  the  Courts 
would  protect*  Commenting  on  this,  Serjeant  Talfourd^ 
pointed  out  that  it  went  a  great  way  towards  establishing 
the  principle  of  international  copyright,  and  urged  that  it 
was  highly  expedient  to  accord  protection  to  aliens.  It  is 
interesting  to  note  that  the  Act  of  1842,  which  was  the 
outcome  of  Talfourd's  determined  efforts  to  bring  about 
a  complete  revision  of  the  whole  of  the  English  law  of 
copyright,  makes  no  allusion  to  the  protection  of  aliens ; 
and,  in  the  subsequent  cases  which  fell  to  be  decided  under 
this  statute,  the  rules  laid  down  have  been  deduced  by  a 
somewhat  strained  inference  from  the  general  words  of  its 
preamble. 

The  next  case  to  D^Almaine  v.  Boosey  was  Bentley  v. 
Foster  (1839),*  in  which  it  was  decided  that  an  alien  com- 
posing his  work  abroad  and  making  no  assignment  to  a 
British  subject  was  entitled  to  copyright  if  he  first  published 
here,  on  the  groimd  that  *he  gave  the  British  public  the 
advantage  of  his  industry  and  knowledge  by  so  doing.'  In 
Chappell  V.  Purday  (1845)'  Pollock,  C.B.,  having  investigated 
the  previous  cases,  ruled  that  a  foreigner  first  publishing  in 
England  was  to  be  protected.  In  Cocks  v.  JV^rrfay  (1848),^ 
where  the  alien  author  is  definitely  stated  to  be  absent  at 
the  time  of  publication,  the  same  rule  was  laid  down  ;  as  also 
in  Boosey  v,  Davidson  (1849)*  and  in  Buxton  v.  James  (1851)^ 
(where  the  publication  was  simultaneous  with  publication 
in    a  foreign   country  and    the    copyright  was  assigned   to 

'  In  his  gpeech  on  the  Bill  which  ultimately  became  law  as  the  Copyright  Act 
of  1842. 
'  BentUy  v,  Foiter,  10  Sim.  329. 

*  ChappeU  p,  Purday,  14  M  and  W.  303,  320. 

*  Cock9  V.  Piirday,  5  C.  B.  860. 

»  Boouy  V.  Davidson,  18  L.J.  (Q.B.)  174 ;  13  Q.B.  257. 

*  Buxiim  V,  Jametf  5  DeG.  and  Sm.  80 ;  16  Jur.  16. 
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a  British  subject).  In  Ollendorf  v,  Black^  the  foreign 
author  was  present  when  his  work  was  published  and  he  was 
protected. 

So  far  it  is  clear  that  no  condition  of  residence  was 
imposed;  and  the  consideration  of  assignment  to  a  British 
subject,  upon  which  in  some  cases  stress  was  laid,  does  not 
seem  on  the  whole  to  have  been  material  to  the  decisions. 
It  may  be  stated  at  once  that  it  is  now  considered  as  of 
no  importance.  The  Courts  regard  the  copyright  as  first 
vesting  in  the  author,  and  if  through  some  personal  incapacity 
at  the  time  of  publication  he  is  imable  to  acquire  it,  it  cannot 
come  into  being  at  all. 

The  first  case  in  which  an  alien  was  deprived  of  protection 
on  the  ground  of  non-residence  was  Boosey  v,  Purday  (1849).' 
Here  the  Court  of  Exchequer  went  back  on  it«  previous 
decisions,  and  refused  copyright  to  an  alien  who,  though  he 
had  first  published  his  work  in  England,  was  absent  at  the 
time  of  publication,  the  view  taken  by  the  judge  being 
that  the  cultivation  of  the  intellect  of  its  own  subjects  was 
the  aim  of  the  law,  rather  than  the  first  publication  of  foreign 
books  here.  ;In  this  case  Pollock,  C.B.,  said  :  *  Our  opinion 
is  that  the  legislature  must  be  considered  prima  facie  to  mean 
to  legislate  for  its  own  subjects,  or  those  who  owe  obedience 
to  its  laws ;  and,  consequently,  that  the  Acts  apply  prima 
facie  to  British  subjects  only,  in  some  sense  of  that  term 
which  would  include  subjects  by  birth  or  residence,  being 
authors.  .  .  .  The  object  of  the  legislature  clearly  is  not 
to  encourage  the  importation  of  foreign  books  and  their 
first  publication  in  England  as  a  benefit  to  this  country, 
but  to  promote  the  cultivation  of  the  intellect  of  its  own 
subjects.' 

»  OlUndorfv,  Black,  4  DeG.  and  Sm.  209 ;  14  Jur.  1088 ;  20  L.J.  (Ch.)  165. 
»  Boosey  v.  Purday,   4  Ex.  145. 
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Bedded  in  1854  that  Aot  of  Anne  reqnired  Beddenoe  of  Foreign 
Author. — The  last  great  case  decided  on  the  Act  of  Anne  was 
Jefferys  v.  Boosey  (1854),^  which  was  carried  to  the  House  of 
Lords,  and  in  which  protection  was  refused  to  an  alien  resident 
abroad  at  the  time  of  publication.  Lord  Cranworth  remarked 
that  'Where  an  exclusive  privilege  is  given  to  a  particular 
class  at  the  expense  of  the  rest  of  Her  Majesty's  subjects,  that 
privilege  must  be  taken  to  have  been  a  national  object ;  and  the 
privileged  class  to  be  confined  to  a  portion  of  the  community 
for  the  general  advantage  of  which  the  enactment  is  made. 
When  I  say  that  the  legislature  must  primd  facie  be  taken 
to  legislate  only  for  its  own  subjects  I  must  be  taken  to 
include  under  the  word  "  subjects "  all  persons  who  are 
within  the  Queen's  dominions  and  who  thus  owe  to  her 
a  temporary  allegiance.  ...  If  publication,  which  is  (so 
to  say)  the  overt  act  establishing  authorship,  takes  place 
here,  the  author  is  then  a  British  subject,  wherever  he  may 
in  fact  have  composed  his  work.  But  if,  at  the  time  when 
copyright  commences  by  publication,  the  foreign  author  is 
not  in  this  coimtry,  he  is  not  in  my  opinion  a  person 
whose  interests  the  statute  meant  to  protect.' 

The  allusion  to  the  place  where  the  author  composes  his 
work  bears  reference  to  an  untenable  contention  put  forward 
in  this  and  several  of  the  earlier  cases,  to  the  effect  that  it  was 
one  of  the  conditions  of  protection  that  the  work  should  have 
been  composed,  as  well  as  published,  in  this  country.  This 
contention  is  now  quite  obsolete. 

As  Lord  Cranworth  put  it,  in  another  passage  of  the  same 
judgment :  '  The  law  does  not  require  or  permit  any  investiga- 
tion into  a  subject  which  would  obviously  for  the  most  part 
baffle  all  inquiry,  namely  how  far  the  actiml  composition  of 
the  work  itself  had  in  the  mind  of  its  author  taken  place  here 

1  Jeferi/t  V.  Bootey,  4  H.L.C.  815. 
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or  abroad.'  The  impossibility  of  determining  from  mthout 
what  goes  on  in  a  man's  mind  at  any  particular  time  or  place 
is  a  sufficient  answer  to  those  who  would  give  prominence  to 
the  fact  of  composition,  in  deciding  the  claim  of  a  work  to 
protection  in  a  given  coimtry. 

Position    of   the   Foreign   Author   under 
EXISTING    Law. 

Dictnm  that  Residence  not  necessary  imder  existing  Law.— 
The  rules  laid  down  in  these  cases,  based  as  they  were  upon  the 
Act  of  Anne,  are  of  no  independent  validity  at  the  present  dav, 
since  that  Act  is  now  quite  superseded  by  the  Copyright  Act 
of  1842  ;  but  so  far  as  the  two  statutes  are  analogous — so  far, 
that  is,  as  it  is  not  evident  that  a  change  in  the  law  was  con- 
templated by  the  latter  Act — the  interpretations  of  the  earlier 
one  serve  to  throw  an  auxiliary  light  upon  the  existing  law. 

Up  to  the  present,  the  only  case  turning  on  the  question  of 
the  rights  of  aliens  which  has  been  decided  on  the  Copyright 
Act  of  1842  is  Routledge  v.  Low  (1868)  ;  ^  and  in  this,  though 
it  was  unnecessary  to  the  decision  of  the  case,  certain  judges 
expressed  the  opinion  that  an  alien,  even  if  resident  abroad, 
gets  copyright  in  this  country  by  first  publication.  Miss 
Cummins,  an  American  subject,  wrote  a  book  entitled 
Haunted  Hearts^  and  while  it  was  still  in  manuscript  assigned 
it  to  Messrs.  Low,  the  English  publishers.  The  book  was  subse- 
quently published  by  this  firm,  at  a  time  when  Miss  Cummins 
was  temporarily  resident  at  Montreal,  it  being  admitted  that 
she  had  gone  to  reside  in  Canada  simply  with  the  idea  of 
enabling  her  assignees  to  acquire  English  copyright  in  the 
work.  The  defendant  firm  pirated  the  book  and,  upon  ap- 
plication by  Messrs.  Low,  Kindersley,  V.C.,  granted  an 
injunction. 

1  Routledffe  v.  LoWy  L.R.  3  H.L.  100. 
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The  case  was  taken  to  the  Court  of  Appeal  and  thence 
to  the  House  of  Lords,  which  finally  decided  in  favoiur  of 
the  plaintiffs,  on  the  ground  that  residence  in  the  British 
dominions  at  the  time  of  publication  was  sufficient  to  enable 
an  alien  to  obtain  copyright  in  works  published  here. 

Indeed,  Lords  Cairns  and  Westbury  went  further  than  this, 
holding  that  no  residence  at  all  was  necessary.  According 
to  Lord  Westbury,  '  The  Act  appears  to  have  been  dictated 
by  a  wise  and  liberal  spirit,  and  in  the  same  spirit  it  should 
be  interpreted,  adhering  of  course  to  the  settled  rules  of  legal 
construction.  The  preamble  is  in  my  opinion  quite  incon- 
sistent with  the  conclusion  that  the  protection  given  by  the 
statute  was  intended  to  be  confined  to  the  works  of 
British  authors.  On  the  contrary,  it  seems  to  contain  an 
invitation  to  men  of  learning  in  every  country  to  make  the 
United  Kingdom  the  place  of  first  publication  of  their  works, 
and  an  extended  term  of  copyright  throughout  the  whole  of 
the  British  dominions  is  the  reward  of  their  so  doing. 

'So  interpreted  and  applied,  the  Act  is  auxiliary  to  the 
advancement  of  learning  in  this  country.  The  real  condition 
of  obtaining  its  advantage  is  the  first  publication  by  the 
author  of  his  work  in  the  United  Kingdom.  Nothing  renders 
necessary  his  bodily  presence  here  at  the  time,  and  I  find  it 
impossible  to  discover  any  reason  why  it  should  be  required  or 
what  it  can  add  to  the  merits  of  first  publication. 

'  It  was  asked  in  Jefferys  v.  Boosey^  why  should  the  Act 
(meaning  the  statute  of  Anne)  be  supposed  to  have  been 
passed  for  the  benefit  of  foreign  authors  ?  But  if  the  like 
question  be  repeated  with  reference  to  the  present  Act,  the 
answer  is,  in  the  language  of  the  preamble,  that  the  Act  is 
intended  "  to  afford  greater  encouragement  to  the  production 
of  literary  works  of  lasting  benefit  to  the  world  "  ;  a  purpose 
which  has   no   limitation   of    person   or   place.  ...  If   the 
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intrinsic  merits  of  the  reasoning  on  which  Jefferyt  v.  Bwtty 
was  decided  be  considered  (and  which  we  are  at  liberty  to 
do,  for  it  does  not  apply  to  this  case  as  a  binding  authority)  I 
must  frankly  admit  that  it  by  no  means  commands  my  assent* 

AssiiTanoe  given  to  XTnited  States  that  no  Besidence  reqoirei— 
The  attempted  distinction  between  the  purposes  of  the  Act 
of  Anne,  itself  passed,  be  it  noted,  ^  for  the  encouragement  of 
learning,'  and  those  of  the  Act  of  1842,  may  or  may  not  be 
valid ;  however  this  may  be,  in  1891  the  law  officers  of  the 
Crown  followed  the  obiter  dicta  of  Lords  Cairns  and  Westbury 
in  advising  Lord  Salisbury,  then  Foreign  Secretary,  that 
residence  in  the  British  dominions  was  not  a  necessary 
condition  for  the  acquisition  of  English  copyright  by  a 
foreigner.  Supported  by  this  authority  Lord  Salisbury  gave 
to  the  United  States  an  assurance  to  the  same  effect,^  in  order 
to  satisfy  the  requirements  of  the  American  Chace  Act  of 
1891  ;  as  a  consequence  the  benefits  of  this  Act  were  soon 
afterwards  extended  to  Great  Britain  by  a  Proclamation  of  the 
President  of  the  United  States,  dated  1st  July,  1891.  If  inany 
subsequent  case  the  Courts  should  refuse  to  support  the  opinion 
expressed  by  Lords  Cairns  and  Westbury,  it  is  obvious  that  a 
serious  disturbance  in  our  international  relations  would  result ; 
but,  of  course,  this  consideration  does  not  affect  the  point  of 
law,  which  must  still  be  regarded  as  unsettled. 

The  Assoranoe  contradicts  Fine  Arts  Copyright  Act,  1868.— 
As  regards  works  of  the  fine  arts,  the  assurance,  though  given 
in  good  faith,  is  imdoubtedly  wrong.      Under  the  Fine  Arte 

^  It  is  worthy  of  note  that  the  first  communication  made  by  Lord  Salisbuir 
was  wordod  as  foUowB :  *  Her  Majeety^s  Gktvemment  is  informed  that  the  Iln^ish 
statutes  {his  anglaiseti)  grant  copyiight  protection  to  a  foreigner  upon  the  fint  puUi- 
cation  of  his  work  in  any  part  of  Her  Majesty's  dominions . . .  ,*  and  that  a  few  days 
later  this  was  replaced  by  a  second  declaration  in  which  the  words  *■  the  copyright 
law  (legislation  mr  le  droit  (Tauteur)  in  force  in  all  the  British  possessions  *  were 
substituted  for  *the  English  statutes,'  the  rest  of  the  wording  remaining  un- 
changed.—8eo  Le  Droit  d^Autmr^  1891,  p.  96. 
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Copyright  Act,  1862,  it  is  made  a  condition  of  copyright  in 
paintings,  drawings,  and  photographs  that  the  author  shall  be 
either  a  British  subject  or  resident  within  the  dominions  of 
the  Crown.  This  has  been  expressly  laid  down  in  the  case  of 
Geissendorfer  v,  Mendelssohn^^  where  a  floral  border  for 
certain  cards  designed  by  defendant  had  been  painted  by  a 
German  artist  resident  in  Germany.  The  border  was  entered 
on  the  copyright  register,  and  plaintiff  succeeded  in  getting 
the  entry  expunged,  on  the  groimd  that  the  author  of  the 
work  was  neither  a  British  subject  nor  resident  within  the 
British  dominions.  Besidence  in  the  British  dominions  is 
therefore  plainly  essential  for  an  American  citizen  who 
wishes  to  get  protection  in  England  for  any  such  work,  and 
in  this  respect  the  United  States  has  good  ground  of  com- 
plaint. 

Special  Rules  for  Works  of  Art,  Sculptures,  etc. — This  is  only 
one  instance  of  the  difficulties  arising  from  the  fact  that  the 
English  law  has  different  sets  of  rules  for  literary  works, 
works  of  art,  sculptures,  etc.  The  historical  sketch  given 
al)ove  has  been  limited  to  literary  works ;  but  a  general 
account  of  the  existing  conditions  of  protection  for  all 
classes  of  works  is  given  in  Section  4  of  this  chapter. 

»  Geisamdorfer  v.  Mendehwhn,  13  T.L,R.  91. 
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SECTION  n. 
THE  INTERNATIONAL   COPYRIGHT  ACTS. 

The  purpose  of  tlie  International  Acts — Act  of  1838  provided  for  reci- 
procity— Act  of  1844  widened  international  protection — ^Protection  refused 
to  British  authors  for  works  previously  puhlished  abroad — ^PublicatioD  of 
a  play  may  take  place  without  printing — ^First  publication  in  British  domin- 
ions essential  to  copyright — ^The  International  Act  of  1852 — ^Translating 
right  protected — Stage  adaptations  and  newspaper  articles  under  the  1852 
Act — A  translation,  to  rank  as  such,  must  be  complete — Stage  adaptations 
are  prohibited  by  Act  of  1875— Act  of  1886  enforces  Berne  Convention- 
Extension  of  translating  right — ^*The  International  Copyright  Acts'— 
Orders  in  Council  issued  under  International  Acts — ^The  House  of  Lords 
Bill. 

The  purpose  of  the  Xntemational  Acts. — The  ordinary  protec- 
tion of  the  English  law  is  thus  limited  to  works  which  have 
been  first  published  in  the  British  dominions.  Such  works  are 
regarded  as  English,  and  it  is  part  of  the  national  policy  of 
Great  Britain  to  protect  them,  irrespective  of  the  nationality 
of  their  author.^  They  come  immediately  within  the  sphere  of 
the  English  domestic  law.  Works  published  abroad,  on  the 
other  hand,  do  not  gain  any  protection  in  England  unless 
special  provision  has  been  made  in  their  behalf.  A  series  of 
International  Acts,  however,  has  enabled  the  Crown  to  enter 
into  diplomatic  arrangements  with  foreign  countries,  providing 
for  the  protection  of  foreign  works  in  England  upon  condition 
of  reciprocity.     The  matter  is  now  almost  entirely  regulated 

*  Subject  however  to  the  possible  doubt,  previously  discussed,  as  to  whether 
residence  at  the  time  of  publication  is  necessary  in  the  case  of  such  fordgn 
authors  aa  belong  to  countries  with  which  we  have  no  international  agreement  in 
force. 
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by  an  Act  of  1886,  but  parts  of  the  earlier  Acts  of  1844, 1852, 
and  1875  are  still  in  force. 

Act  of  1838  provided  for  Seciprocity. — The  first  Inter- 
national Copyright  Act  was  passed  in  1838.  A  few  years 
after  it  had  been  definitely  laid  down  in  Guichard  v.  Mori^ 
that  if  a  foreigner  first  published  his  work  abroad  it  was 
open  to  anyone  to  reproduce  it  in  England,  even  though  the 
author  had  assigned  the  right  to  publish  in  this  country  to 
some  definite  person,  this  Act  empowered  the  Crown  to 
issue  Orders  in  Council  directing  that  authors  of  books  first 
pubUshed  in  a  foreign  country  which  granted  reciprocal  pro- 
tection to  British  books  should  have  copyright  within  the 
British  dominions.  Thus,  like  later  International  Acts,  this 
statute  did  not  extend  English  copyright  indiscriminately  to 
all  alien  authors,  but  only  to  those  belonging  to  countries  with 
which  special  arrangements  had  been  made. 

Act  of  1844  widened  Intemational  Protection. — The  Act  of 
1838  was  defective  in  that  it  applied  solely  to  books ;  and, 
moreover,  after  the  enactment  in  1842  of  the  (domestic) 
Literary  Copyright  Act,  which  extended  the  term  of  copy- 
right for  British  works,  it  was  thought  desirable  to  enable 
authors  of  foreign  works  to  gain  the  benefit  of  this  extended 
term. 

Accordingly,  the  Act  of  1838  was  repealed  by  an  Act  of 
1844  (7  Vict.,  c.  12),  entitled  *An  Act  to  amend  the  law 
relating  to  Intemational  Copyright,'  embracing  within  its 
scope  books,  prints,  works  of  sculpture,  and  any  other  works 
of  art  which  should  be  defined  in  Orders  in  Coimcil  issued 
under  the  Act. 

The  new  Act  (sec.  2)  enabled  the  Queen  by  Order  in 
Council  to  direct  that  authors  of  works  first  published  in 
foreign  countries  should  have  copyright  therein  for  any  period 
1  Guichard V,  Moti  (1831),  9  L.J.  (Ch)  227. 
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not  exceeding  the  English  domestic  term.  It  provided 
(sec.  19)  that  authors  of  works  first  published  out  of  the 
British  dominions  were  not  to  have  any  copyright  otherwise 
than  under  the  Act.  The  Copyright  Amendment  Act,  1842, 
was  to  apply  to  books  to  which  the  Order  related,  save  so  far 
as  excepted  by  the  Order ;  the  delivery  of  copies  of  foreign 
books  at  the  British  Museum  and  other  libraries  was  not 
required,  but  a  special  registration  and  delivery  of  one  copy  at 
Stationers'  Hall  was  provided  for.  It  was  enacted  (sec.  18) 
that  nothing  in  the  Act  was  to  be  construed  to  prevent  the 
printing,  publication,  or  sale  of  any  translation  of  any  hook 
entitled  to  protection  thereunder. 

In  virtue  of  these  provisions  of  the  Act  of  1844,  a  large 
niunber  of  Orders  was  promulgated,  and  many  copyright 
treaties  were  made  between  England  and  other  countries  of 
Europe. 

Protection  refiued  to  British  Authors  for  works  previoiuly 
Published  abroad. — Two  important  cases  arose  out  of  the  rule 
of  Section  19 — that  no  author  of  a  work  first  published  abroad 
was  to  have  copyright  except  imder  the  Act.  In  the  first — 
Boucicault  v.  Delq/ield  (IS6S)  ^ — ^the  plaintiflT,  a  British  subject, 
first  represented  a  printed  play  of  which  he  was  the  author 
at  New  York,  and  produced  it  in  London  afterwards.  Now 
the  public  performance  of  a  play,  though  not  pubUcation 
under  the  American  law,  constitutes  publication  in  the  eye 
of  the  English  law.  Accordingly  it  was  held  that  Section  19  of 
the  1844  Act  prevented  the  plaintiflF  from  obtaining  copyright 
or  performing  right  in  England,  the  Court  refusing  to  Kmit 
the  operation  of  the  provision  to  the  case  of  aliens.  This  in 
spite  of  the  fact  that,  as  no  arrangement  for  reciprocal  pro- 
tection then  existed  between  Great  Britain  and  the  United 
States,  it  was  quite  impossible  for  the  plaintifi*,  having  aheady 
^  Boudeault  v.  Delq/uldf  1  H.  and  M.  597. 
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first  performed  his  play  abroad,  to  fulfil  the  requirements  of 
the  statute. 

According  to  Wood,  V.C.,  *  The  object  of  the  legislature 
seems  to  have  been  in  these  cases  to  secure  in  this  coimtry 
the  benefit  of  the  first  publication,  and  to  extend  to  any  other 
country  the  same  benefit,  only  on  certain  conditions,  namely, 
that  reciprocity  shall  be  afforded  and  that  the  representation 
shaD  take  place  for  the  first  time  in  England,  which  may  be 
published  afterwards  in  another  coimtry.' 

FnblieatLon  of  a  Play  may  take  plaoe  without  Printlng.^In 
this  case  the  play  had  been  printed  in  America  before  it  was 
performed.  But  a  few  years  later,  in  producing  another  play 
— The  Shaughraun — ^in  New  York,  Mr.  Boucicault,  thinking 
perhaps  that  the  printing  was  an  essential  part  of  publication 
within  the  meaning  of  the  International  Act,  took  care  not  to 
print.  The  play  having  been  reproduced  in  England  by 
Chatterton,  Boucicault  brought  an  action  against  him,  but 
was  again  imsuccessful,  the  Court  holding  that  the  case  was 
not  distinguishable  from  Boucicault  v.  Delafield}  Hence, 
according  to  the  English  view,  publication  may  take  place 
without  either  printing  or  issuing  to  the  public  in  printed 
form. 

First  Publication  in  British  Dominions  essential  to  Copyright. 
— ^These  two  cases  clearly  established  the  rule  that  first 
publication  within  the  United  Kingdom'  is  essential  for  the 
acquisition  of  copyright  in  England,  even  if  the  author  of  the 
work  is  a  British  subject ;  and  this  is  the  state  of  the  law  at 
the  present  time,  except,  of  course,  as  regards  authors  belong- 
ing to  countries  with  which  we  have  copyright  treaties  in 
force. 

Some  doubt,  however,  as  to  whether  first  publication  in 

^BweicauUv,  Chattertm  (1886),  5  Oh.  D.  267. 
'  Or,  smoe  1886,  within  the  British  Dominions. 


498       ENGLISH  PROTECTION  OF  FOREIGN  AUTHORS     [Cfcap.l 

this  country  was  required  of  authors  who  were  British  sub- 
jects, was  raised  hj  an  obiter  dictum  in  the  case  of  Reid  r. 
Maxwell  (1886).^  Captain  Mayne  Reid  had  written  a  novel 
entitled  The  Finger  of  Fate  for  Messrs.  Ward,  Lock,  and 
Tyler,  the  English  firm.  The  latter  published  it  in  monthly 
instalments  in  The  Boys*  Own  Magazine^  Captain  Majne 
Reid  retaining  the  copyright.  After  the  first  few  instalments 
had  appeared  in  this  magazine,  the  story  began  to  run  in  an 
American  weekly  paper  called  The  Fireside  Companion^  in 
virtue  of  an  assignment  by  the  author  of  his  American  rights. 
In  the  course  of  time,  the  American  publication  outstripped 
the  English  one,  so  that,  while  the  first  part  of  the  story  first 
appeared  in  England  before  any  instalment  had  appeared  in 
America,  the  story  had  been  completed  in  America  some 
months  before  its  completion  here.  The  novel  as  a  whole 
was  reprinted  in  England  by  Messrs.  Maxwell,  and  published 
by  them  under  the  title  The  Star  of  Empire ;  and  Messrs. 
Ward,  Lock,  and  Tyler,  through  Mrs.  Reid,  the  author's 
representative,  sought  an  injimction  against  the  alleged  in- 
fringement. 

It  was  contended  for  the  defence  that  the  work  had  first 
appeared  in  America,  and  therefore  that  there  never  had  been, 
and  could  not  be,  any  English  copyright  in  it.  The  Vioe- 
Chancellor,  however,  granted  the  injunction,  and  he  was 
upheld  by  the  Court  of  Appeal,  the  Judges  considering  that 
the  publication  of  the  first  part  of  a  tale  was  in  efiect  the 
publication  of  the  tale  itself,^  and  that,  even  on  the  contrary 
assumption,  the  injunction  was  undoubtedly  right  as  to  the  first 

^  Reid  V.  Maxwell,  T.L.R.  790. 

2  This  view  of  the  law  is  to  some  extent  supported  by  Sec.  19  of  the  Copyright 
Act,  1842,  which  providee  that  the  proprietor  of  a  woric  puhlished  in  parta  shall 
be  entitled  to  all  the  benefits  of  registration,  on  entering  in  the  roister  the  title 
of  the  work  so  published,  and  the  time  of  the  first  publication  of  the  fint  part 
thereof.    Only  the  first  number  of  the  work  was  actually  registered. 
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and  greater  part  of  the  novel,  which  had  in  fact  been  first 
published  in  England. 

They  also  inclined  to  think  that,  even  if  the  work  or  any 
part  of  it  had  first  appeared  in  the  United  States,  the  author 
would  not  necessarily  have  been  deprived  of  his  copyright 
in  Great  Britain.  But  in  giving  this  opinion,  they  do  not 
seem  to  have  taken  into  consideration  Sec.  19  of  the  Act 
of  1844,  the  wording  of  which  is  in  direct  conflict  with  it. 
Hence  the  obiter  dictum  has  little  value,  and  may  be  neglected. 
Whatever  the  nationality  of  the  author,  it  is— except  in  cases 
where  the  rules  of  International  Copyright  apply — incum- 
bent on  him  to  make  first  publication  within  the  British 
Dominions.^ 

The  Xntemational  Act  of  1852. — After  the  Act  of  1844, 
an  Act  of  1852  was  passed  Ho  extend  and  explain  the  Inter- 
national Copyright  Acts  and  to  carry  into  effect  a  Convention 
with  France  on  the  subject  of  copyright.'  A  treaty  had 
lately  been  made  with  France,  and  the  powers  given  by  the 
earlier  Act  were  not  sufficient  to  enable  the  Crown  to  enforce 
it.  This  brought  to  light  certain  defects  in  the  Act  of  1844, 
and  resulted  in  the  making  of  some  important  modifications  of 
the  law  as  laid  down  in  that  statute. 

TraiLdating  Eight  Protected. — The  chief  innovation  effected 
by  the  Act  of  1852  was  in  respect  of  translating  right.  It 
will  be  remembered  that  the  Act  of  1844  expressly  stated 
that  it  did  not  prohibit  the  making  of  translations  from 
protected  foreign  works  ;^  but  the  Act  of  1852  (sec.  2) 
enabled  the  Crown  to  make  provision  for  the  protection  of 

*  Before  the  International  Copyriglit  Act,  1886,  it  would  have  been  necessaiy 
to  read  '  United  Kingdom '  instead  of  *•  British  Dominions.* 

^  'Provided  always,  that  nothing  in  this  Act  contained  shall  be  construed 
to  prevent  the  printing,  publication,  or  sale  of  any  translation  of  any  book 
the  author  whereof  and  his  assigns  may  be  entitled  to  the  benefit  of  this  Act.' — 
Act  of  1844,  sec.  8. 
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authors  of  foreign  works  against  imauthorised  translations,  for 
a  period  which  was  not  to  exceed  five  years  from  the  publica- 
tion of  a  translation  by  the  author  himself ;  it  being  made 
a  condition  of  protection  that  the  author  should  b^n  to 
publish  his  translation  within  one  year  from  the  registration 
of  the  original  work,  and  should  complete  the  publication  within 
three  years  from  that  time  (sec.  8,  sub-sec.  3).  Sec.  4  of 
the  Act  of  1852  extended  the  benefit  of  this  provision  to  the 
performing  right  in  foreign  plays,  which  might  by  Order  in 
Council  be  protected  against  performances  in  translation  for 
a  term  not  exceeding  five  years  from  the  publication  or  repre- 
sentation of  an  authorised  translation ;  here,  however,  a 
condition  that  the  authorised  translation  should  be  published 
within  three  months  from  the  registration  of  the  original  work 
made  the  protection  of  little  practical  use. 

Stage  Adaptations  and  Newspaper  AiticleB  under  the  1852  Act 
— The  Act  also  provided  (sec.  6)  that  nothing  in  the  Act 
should  be  so  construed  as  to  prevent  fair  imitations  or  adapta- 
tions to  the  English  stage  of  any  dramatic  piece  or  musical 
composition  published  in  any  foreign  country.  Sec.  7  allowed 
articles  of  political  discussion  appearing  in  foreign  journals  to 
be  re-published  or  translated  on  condition  that  the  source 
whence  they  are  taken  should  be  indicated ;  other  articles 
might  be  reproduced  in  the  absence  of  express  reservation 
of  the  copyright  and  the  translating  right. 

A  Translation,  to  rank  as  such,  must  be  complete. — It  wiU 
be  seen  that  the  plea  of  *  fair  adaptation,*  if  made  good, 
formed  a  good  defence  to  any  action  for  infringement  of 
copyright  in  a  protected  foreign  work.  But  in  cases  where 
the  foreign  author  had  not  secured  an  exclusive  translating 
right  imder  the  statute,  by  publishing  a  translation  in  Eng- 
lish of  his  work  within  three  months  from  publication,  the 
plaintiff  would  be  unable  to  establish  his  own  title  and  so  on 
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special  plea  of  adaptation  would  be  necessary  for  the  defence. 
In  the  case  of  Wood  v.  Chart  (1870),^  the  conditions  on  which 
the  exclusive  translating  right  depended  were  discussed.  In 
this  case  Frou-Frou^  a  French  play,  had  been  duly  registered 
in  England.  It  was  translated  into  English  with  the  author's 
sanction  under  the  title  Like  to  Like,  and  the  translation  was 
also  registered.  The  latter  was  not  a  verbatim  rendering  of 
the  original  play,  but  had  been  altered  to  suit  English  con- 
ditions ;  thus  the  scene  was  laid  in  England,  the  names  were 
changed  to  English  names,  and  the  dialogue  was  modified  in 
certain  respects,  a  number  of  speeches  and  passages  being 
omitted,  especially  in  the  first  act.  Substantially,  however, 
the  play  remained  unchanged  ;  the  defendants  having  made  an 
unauthorised  English  version  of  Frou-Frou  and  performed  it, 
the  plaintiffs,  the  assignees  of  the  original  author,  sought  an 
injunction;  but  this  was  refused,  on  the  ground  that  Like  to 
Like  was  not  a  translation  within  the  meaning  of  Sec.  2  of  the 
Act. 

James,  V.C.,  held  that  it  was  a  condition  of  protection  that 
a  work  which  purported  to  be  a  translation  must  be  in  effect  a 
translation  full  and  complete.  In  the  case  of  dramatic  pieces 
the  publication  of  the  translation  was  required  by  the  statute  to 
take  place  within  three  calendar  months  of  the  registration  of 
the  original  work  ;  and  on  this  provision,  the  Vice-ChanceUor, 
comparing  it  with  the  rule  that  for  a  book  the  publication  of 
the  translation  must  commence  within  one  year,  and  be  com- 
pleted within  three  years,  from  registration,  said  :  *  I  do  not 
think  it  is  possible  to  say  that  this  means  that  anything 
which  the  author  shall  sanction  as  a  translation  must  be  pub- 
lished within  three  calendar  months  ;  but  that  the  translation 
which  has  been  authorised  and  sanctioned  by  the  author  shall 
be  published  within  that  time.  .  .  .  What  the  Act  required 

1   JFood  V.  Chart,  10  Eq.  193. 
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for  Bome  Bufficient  reason  .  .  .  when  it  required  that  a 
translation  should  be  made  accessible  to  the  English  people, 
was  that  the  English  people  should  have  the  opportunity  of 
knowing  the  French  work  as  accurately  as  it  was  possible 
to  know  a  French  work  by  the  medium  of  a  version  in 
English.' 

Stage  Adaptations  are  Prohibited  by  the  Act  of  1875.— B7 
the  International  Copyright  Act  of  1875  (38  Vict.  c.  12), 
however,  the  Crown  was  empowered,  where  any  Order  in 
Council  was  made  under  the  International  Copyright  Acts,  to 
direct  that  the  Section  of  the  Act  of  1852  permitting  fair 
imitations  and  adaptations  to  the  English  stage  should  not 
apply  ;  and  such  a  direction  was  in  fact  made  in  the  Order  in 
Council  of  November  28th,  1887,^  which  put  in  force  the 
Berne  Convention  throughout  the  British  dominions.  Never- 
theless, the  rule  laid  down  in  fVood  v.  Chart  is  still  good,  so 
far  as  it  decides  that  a  translation,  in  order  to  gain  protection 
as  such,  must  be  complete  and  literal. 

Aot  of  1886  enforces  Berne  Conv^tion. — The  greatest  step 
in  the  development  of  the  English  law  of  copyright  which 
has  taken^  place  since  the  passing  of  the  Act  of  1842  is 
undoubtedly  the  International  Copyright  Act  of  1886  (49 
and  50  Vict.  c.  33^  This  empowered  the  Crown  by  Orders 
in  Council  to  adopt  the  Convention,  except  as  to  some  few 
points,  on  which  the  language  of  the  Statute  diverges  from 
that  of  the  Convention.  In  1886  the  Convention  was  signed 
and  the  International  Copyright  Union  was  formed;  and  in 
November  1887  the  English  Order  in  Council  adopting  the 
Convention  was  issued.  This  Order  came  into  operation 
before  the  end  of  the  year. 

Extension  of  Translating  Bight — In   respect  of    translating 
right,  the   1886  Act  makes  an  important  extension  of  the 
^  See  Sec.  6  of  the  Order. 
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tenn  of  protection  given  by  the  Act  of  1852.  It  enacts  that 
the  term  of  translating  right  shall  equal  the  whole  duration 
of  the  right  in  the  original  work,  subject  to  the  proviso  that 
an  authorised  translation  in  English  must  be  published  within 
ten  years  from  the  publication  of  the  original.  This  was  in 
advance  of  the  Berne  Convention  of  1886  (which  gave  only 
a  ten  years'  term),  but  the  Act  of  Paris  has  now  brought 
the  two  sets  of  enactments  into  line. 

'The  Xntemational  Copyright  Acts.'— The  Act  of  1886,^  in 
its  preamble,  recites  that  a  draft  International  Convention 
had  been  agreed  to  at  Berne  in  1885,  that  the  Convention 
could  not  be  carried  into  effect  in  the  British  dominions 
without  the  authority  of  Parliament,  and  that  it  was 
expedient  to  enable  the  Queen  to  accede  to  it.  Sec.  1 
refers  to  a  Schedule  in  which  the  International  Copyright 
Acts  of  1844,  1852,  and  1875  are  named,  and  enacts  that 
these  Acts  shall  be  construed  with  the  Act  of  1886,  and 
the  whole  four  together  cited  as  'The  International  Copy- 
right Acts  1844  to  1886.'  Sections  14,  17,  and  18  of  the 
Act  of  1844^  are,  however,  repealed,  together  with  Sections 
1  to  5,  8,  and  11  of  the  Act  of  1852.» 

Accordingly,  it  is  by  the  Act  of  1886  and  the  earlier 
Acts  of  1844,  1852,  and  1875  (so  far  as  these  remain  in 
force),  together  with  the  Orders  in  Council  issued  there- 
under, that  our  international  relations  are  regulated  at  the 
present  day. 

'  For  the  text  and  a  synopeis  of  this  Act  see  AppcncUx. 

-  Sees.  U  and  17  dealt  with  matters  that  are  merely  formal ;  8cc.  18,  providing 
that  nothing  in  the  Act  should  be  constmed  to  prevent  unauthorised  translations, 
had  already  been  practically  superseded  by  the  Act  of  1875. 

'  Sees.  1  to  5  dealt  with  the  five  years'  copyright  in  authorised  translations 
whidi  was  provided  for  by  this  Act ;  Sec.  8  stated  the  conditions  and  formalities 
to  be  fulfilled  in  order  that  protection  for  this  term  might  be  gained. 

The  1886  Act  also  repeals  Sec.  12  of  the  Fine  Arts  Copyright  Act  of  1862  so 
far  as  it  *  incorporates  any  enactment  repealed  by  this  Act  *  (of  1886). 
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The  following  Acts,  and  parts  of  Acts,  constitute  ^the 
International  Copyright  Acts/  as  at  present  in  force : 

(1)  The  Act  of  1844,  Sections  2  to  13, 15, 16, 19,  and  20. 
Of  these.  Sections  2  to  5  define  the  protection  to  be  giYen 
under  Orders  in  Council,  applying  the  Literary  Copyright 
Act,  the  Engraving  Copyright  Acts,  the  Sculpture  Copyright 
Acts,  and  the  Dramatic  Literary  Copyright  Act  respectively, 
to  the  various  classes  of  works  protected.  Sections  6,  8,  9, 
11,  and  12  relate  to  registration  and  delivery  of  copies, 
Section  7  to  anonymous  works,  and  Section  10  prohibits  Uie 
importation  of  foreign  reprints  of  protected  foreign  works. 
Section  13  provides  that  Orders  in  Council  may  specify 
different  periods  for  different  foreign  countries  and  for  difierent 
classes  of  works.  Sections  15  and  16  define  the  conditions  to 
be  observed  by  the  Crown  in  issuing  Orders  in  Council; 
Section  19  provides  that  works  first  published  in  foreign 
countries  may  gain  copyright  only  under  the  International 
Acts,  and  Section  20  is  the  definition  claiise. 

(2)  The  Act  of  1852,  Sections  6,  7,  9,  10,  and  14.  Of 
these,  Section  6  provides  that  the  Act  shall  not  be  constaned 
to  prevent  fair  adaptations  to  the  English  stage^  and  Section  7 
allows  the  conditional  reproduction  of  foreign  newspaper 
articles ;  while  Section  9  prohibits  the  importation  of  pirated 
copies,  Section  10  enacts  that  the  Acts  of  1844  and  1852  shall 
be  read  together,  and  Section  14  declares  that  the  (domestic) 
Engravings  Acts  apply  to  lithographs. 

(3)  The  Act  of  1875,  which  enables  the  Crown,  in  issuing 
an  Order  in  Council,  to  direct  that  Section  6  of  the  Act  of 
1852,  permitting  adaptations  of  foreign  works  to  the  English 
stage,  shall  not  apply.     And 

(4)  The  Act  of  1886,  of  which  practically  the  whole  is  in 
force.     The  details  of  this  statute  are  treated  in  this  chapter. 

It  must  be  noted  that  important  parts  of  the  earlier  Acts 
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are  left  unrepealed ;  it  has,  indeed,  been  necessary  to  make 
reference  back  to  the  Act  of  1844  in  several  important  cases 
that  have  recently  arisen.^  Moreover,  though  the  compre- 
hensive Copyright  Bill  lately  before  the  House  of  Lords 
confers  very  extensive  powers  on  the  Crown  in  connection 
with  the  enforcement  of  the  Berne  Convention  and  the  making 
of  international  arrangements  with  countries  outside  the  Copy- 
right Union,  yet  it  repeals  no  part  of  *The  International 
Copyright  Acts.'  ^ 

Orders  in  Coimoil  issued  under  International  Acts. — The 
English  Order  in  Council  of  1887,  taking  effect  in  virtue 
of  the  permission  given  by  the  Act  of  1886,  revoked  (sec.  7) 
all  existing  Orders  in  Council,  with  a  proviso  that  such  revoca- 
tion should  not  affect  subsisting  rights.^  The  Order  (sec.  1) 
put  the  Convention  into  force  throughout  the  British  dominions, 
and  (sec.  2)  named  the  coimtries  to  which  the  Order  was  to 
apply.  The  countries  named  are  those  which  then  constituted 
the  Union;  but  as  new  countries  have  come  in  or  old  ones 
dropped  out,  fresh  Orders  have  been  issued. 

The  House  of  Lords  BilL — The  International  Copyright  Act 
of  1886,  with  the  subsequent  Orders  in  Council,  completes 
English  international  copyright  legislation  up  to  the  present 
time,  but  Bills  based  on  the  Report  of  the  Copyright  Commis- 
sion of  1876,  which  embody  large  alterations  in  the  general 
law  of  copyright,  though  they  make  little  change  in  the  inter- 
national part  of  that  law,  are  brought  before  the  House  of 
Lords  almost  annually. 

1  £.g.  Ttshlmm  v,  HoUing»head  (1891),  2  Ch.  371 ;  Hanfttaengl  v,  Eolloway 
(1893),  2  Q.B.  1  ;  and  Hanfstaengl  v.  American  Tobacco  Co,  (1895),  1  Q.B.  347 ; 
for  which  see  later,  Sec.  4  of  this  Chapter. 

'  See  Sec.  52  of  the  Bill  and  the  Schedule. 

^  This  produced  an  anomalous  result  with  regard  to  the  treaties  in  force  between 
Great  Britaia  and  various  German  States.  The  revocation  of  the  Orders  in  Council 
enforcing  these  being  merely  a  unilateral  Act,  Germany  regarded  the  treaties 
as  still  sabeisting,  and  they  were  not  denounced  by  that  country  until  1898. 
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SECTION  III. 

COUNTRIES     WHICH    HAVE    INTERNATIONAL 
ARRANGEMENTS   WITH  GREAT  BRITAIN. 

THE   PRESENT   BASIS    OF   OUR   INTERNATIONAL 
RELATIONS. 

Importance  of  the  Berae  Convention  in  English  law — Discrepancies 
between  English  law  and  Convention — England  has  adopted  the  Additiooal 
Act  of  Paris — But  has  rejected  the  Interpretative  Declaration— Tbe 
revised  Convention  regulates  our  international  relations — ^The  provisions  of 
the  Berne  Convention — ^Each  country  to  grant  its  domestic  rights  to  foreign 
authors — Conditional  translating  right  during  whole  term  of  copyright- 
Conditional  reproduction  of  newspaper  and  magazine  articles — Performiog 
right — Adaptations,  arrangements  of  music,  etc — ^The  Vienna  Convection 
with  Austria-Hungary — Resembles  the  Berne  Convention — Relations  with 
United  States — American  authors  protected  in  England  under  condidoDS  of 
ordinary  domestic  law — ^Effect  of  projected  House  of  Lords  Copyright  Bill 
— ^Berne  Convention  to  be  adopted  without  modification — Extended  treaty- 
making  powers  to  be  conferred  on  the  Crown. 

The  importance  of  the  Berne  Convention  in  English  Law.— As 

has  been  pointed  out,  works  published  in  a  foreign  country 
have  no  immediate  and  direct  claim  to  the  protection  of  the 
English  law.  They  can  gain  copyright  in  England  only  if 
the  country  of  production  happens  to  be  one  to  which  an  Order 
in  Council  made  under  the  International  Copyright  Acts 
applies.  Austria-Hungary  is  the  only  country  outside  the 
International  Union  in  favour  of  which  such  an  Order  has  been 
made  ;  so  the  Berne  Convention  occupies  a  very  large  phce  in 
the  account  of  our  international  relations. 

The  Order  in  Council  of  the  28th  November,  1887,  which 
gave  effect  to  the  Convention  of  1886  creating  the  Inter- 
national Copyright  Union,  embraced  the  following  eight 
countries : — Belgium,  France,  Germany,  Haiti,  Italy,  Spain, 
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Switzerland,  and  Tunis,^  which,  together  with  Great  Britain, 
formed  the  International  Union  at  its  birth.  Luxemburg, 
Monaco,  Norway,  Japan,  Denmark,  and  Sweden  have  since 
joined  the  Union,  in  the  sequence  in  which  they  are  named,'  and 
in  each  case  an  Order  in  Council  has  been  issued  immediately 
after  the  accession,  for  the  purpose  of  extending  to  the  new- 
comer the  benefits  of  the  Convention.^  Great  Britain  has  thus 
not  been  backward  in  performing  its  treaty  obligations. 

It  must  be  understood  distinctly,  however,  that  the  Berne 
Convention  is  not,  as  such,  part  of  the  law  of  England.  The 
mere  fact  that  it  is  an  international  agreement  to  which  Great 
Britain  is  a  party  gives  it  no  claim  to  rank  as  law.  It  can 
only  do  this  because  and  so  far  as  it  has  been  incorporated  into 
the  statute  law  of  the  land,  ue,  in  "\drtue  of  the  International 
Copyright  Act  of  1886,  and  the  Orders  in  Council  issued  there- 
under. 

Ducrepandes  between  English  Law  and  Convention. — In  view 
of  the  fact  that  the  Act  of  1886  and  the  succeeding  Order  were 
passed  to  give  effect  to  the  Convention,  it  is  a  matter  for  regret 
that  it  was  not  possible  simply  to  enact,  in  the  words  of  Sec.  1 
of  the  Order  that  *  The  Convention  .  .  .  shall  .  .  .  have 
full  effect  throughout  Her  Majesty's  dominions,  and  all  persons 
are  enjoined  to  observe  the  same,'  and  to  make  provision  for 
the  enforcement  of  this  declaration,  without  making  those 
substantive  rules  for  international  protection,  which,  in  the 
result.  Live  had  the  effect  of  modifying  the  full  force  of  the 
Convention. 

The  most  serious  of  the  resulting  discrepancies  is  that,  while 
the  Convention  provides  that  works  shall  not  enjoy  the  protec- 
tion it  affords  in  any  country  after  the  copyright  in  them  has 

>  See  Sec.  2  of  the  Order. 

^  Montenegro  also  joined  the  Union,  in  1893,  but  withdrew  in  1900. 

'  The  Orders  in  Gooncil  relating  to  the  first  five  countries  are  dated  respec- 
tirely  10th  Aug.  1888,  16th  Oct.  1889,  Ist  Aug.  1896,  8th  Aug.  1899,  9th  Oct. 
1903;  that  for  Sweden  was  issued  on  the  12th  Doc.  1904. 
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expired  in  the  country  of  origin,  the  English  rule  is  that 
foreign  works  shall  enjoy  no  greaier  right  or  longer  term  of 
copyright  than  is  accorded  to  them  in  their  country  of  origin. 
The  Convention  limits  only  the  duration  of  protection  by  the 
law  of  the  country  of  origin ;  the  English  law  limits  both  the 
duration  and  the  content}  Still,  as  a  whole,  the  Berne  Con- 
vention is  substantially  incorporated  into  the  law  of  England.' 

England  has  adopted  the  Additional  Aot  of  Paris,  1888.— 
Great  Britain  accepted  the  Additional  Act  of  Paris,  drawn 
up  by  the  Conference  which  met  in  1896  for  the  purp(»e  of 
revising  the  Convention,  and  on  7th  March,  1898,  an  Order  in 
Council  was  issued  directing  that  ^  The  Additional  Act  to  the 
Berne  Convention  .  .  .  shall,  as  from  the  commencement  of 
this  Order,  have  full  effect  throughout  Her  Majesty's  dominions, 
and  all  persons  are  enjoined  to  observe  the  same.'  The  Order 
in  Council  goes  on  to  name  the  countries  to  which  it  applies. 

Of  the  members  of  the  Union  at  that  time,  Norway  and 
Haiti  alone  are  absent  from  the  list.  Norway  has  not  yet 
accepted  the  Additional  Act,  and  our  relations  with  that 
country  are  therefore  regulated  solely  by  the  original  Berne 
Convention.  Norwegians,  therefore,  are  entitled  to  ckim 
throughout  the  British  dominions  only  such  rights  as  were  con- 
ferred by  the  Convention  of  1886.®  The  same  now  applies  to 
subjects  of  Sweden,  which  country,  in  entering  the  Union 
in  1904,  accepted  the   Convention   without  tlie  amendments 


^  See  Art.  2  of  the  Convention ;  Sec.  2  (iii.)  of  the  Act  of  1886  ;  and  Sec.  3  of 
the  Order  in  Council. 

'  The  House  of  Lords  Copyright  Bill  makes  this  incorporation  more  complete, 
though  it  is  noteworthy  that  in  the  Bill  there  are  no  signs  of  an  attempt  to  repeal 
the  present  International  Acts. 

*  The  most  important  change  effected  by  the  Additional  Act  is  the  extennon  of 
the  term  of  translating  right  from  ten  years  to  equal  the  whole  duration  of  the 
right  in  the  original  work  (on  condition  that  it  is  exercised  within  ten  yean). 
Since,  however,  this  term  of  protection  was  conferred — ^in  advance  of  the  Con- 
vention of  that  time—by  the  English  Act  of  1886,  the  benefits  of  which  have 
been  extended  to  Norway,  Norwegians  do  not  lose  much  in  this  respect. 
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effected  by  the  Additional  Act  of  Paris.  Haiti,  however, 
accepted  the  Additional  Act  soon  after  it  had  been  ratified 
by  the  other  countries,  and  on  the  19th  May,  1898,  a  special 
Order  in  Council  was  issued  to  include  Haiti  among  the 
countries  to  which  the  amended  Convention  applies. 

England  has  rejeeted  the  Interpretatiye  Declaration. — On  the 
other  hand,  Great  Britain  refused  to  accept  the  *  Int.erpretative 
Declaration '  put  forward  by  the  Conference  of  Paris,  as  it  con- 
flicted with  the  English  domestic  law  in  two  important  respects. 
It  limited  the  meaning  of  ^  publication '  to  the  issuing  to  the 
public  in  printed  form,  whereas  in  the  view  of  the  English 
law  the  performance  of  a  dramatic  piece  constitutes  a  valid 
publication  ;  and  it  characterised  the  unauthorised  novelisation 
of  a  play  or  dramatisation  of  a  novel  as  an  unlawful  adapta- 
tion, whereas  in  England  the  dramatisation  of  a  novel  at  least 
is  a  perfectly  lawful  process,^  and  nowhere  in  the  law  is  Hie 
novelisation  of  a  drama  forbidden.  It  is  most  important  for 
foreign  dramatists  to  note  that  their  unprinted  plays  will  be 
regarded  by  Great  Britain  as  published  so  soon  as  they  have 
been  publicly  performed. 

The  Beviaed  Convention  reg^tes  our  International  relations, 
— ^As  regards  all  the  countries  of  the  Union  except  Norway, 
then,  the  Berne  Convention,  as  amended  by  the  Additional 
Act  of  Paris,  is  the  basis  of  England's  international  relations. 

>  But  dramatisation  umially  involveB  the  making  of  copies  of  some  part  of  the 
original  work,  which  is  a  breach  of  the  author's  copyright  (or  '  sole  right  of 
multiplying  copies').  A  copy  of  the  drama,  containing  of  course  the  passages 
taken  from  the  work,  has  to  be  made  for  the  Lord  Chamberlain,  and  it  is  usual  to 
make  copies  for  the  performers  as  well.  By  proceeding  against  the  dramatist  on 
the  ground  of  ^  multiplication  of  copies,*  the  process  of  dramatisation  can  there- 
fore be  stopped.  Thus  in  Wame  v,  Seebohm  (1888),  where  the  defendant  in 
dramatising  Little  Lord  FauntUroy  had  found  it  necessary  to  make  four  copies  of 
his  dramatised  version,  the  plaintiff  obtained  an  injunction. 
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The  Convention  has  already  been  discussed  at  length,  bnt 
it  may  be  well  to  recapitulate  some  of  its  most  important  rules, 
with  special  reference  to  their  effect  upon  the  protection  of 
foreign  works  in  England. 


The  Pbovisions  of  the  Berne  Convention. 

Each  Coimtry  to  grant  its  Domestic  Eights  to  Foreign  Auihon. 
— Under  Arts.  2  and  3,  Great  Britain  is  obliged  to  give  to 
authors  of  works  published  in  the  other  countries  of  the 
Union,  viz.  Belgium,  Denmark,  France,  Germany,  Haiti, 
Italy,  Japan,  Luxemburg,  Monaco,  Norway,  Spain,  Sweden, 
Switzerland,  and  Tunis,  the  same  rights  as  it  gives  to  its  own 
subjects,  irrespective  of  the  nationality  of  the  authors  them- 
selves.^ The  enjoyment  of  these  rights  is  made  subject  to  the 
performance  of  the  conditions  and  formalities  of  the  country 
of  origin  of  the  work  ;  and  where  the  term  in  the  country  of 
origin  is  less  than  the  term  in  the  country  in  which  protection 
is  claimed,  copyright  in  the  latter  country  is  to  expire  when 
it  expires  in  the  country  of  origin. 

Conditional  Translating  Bight  during  the  whole  term  of 
Copyright. — The  rules  as  to  the  protection  of  the  author 
against  translations  are  contained  in  Art.  5  of  the  Convention. 
Under  this  Article,  Great  Britain  and  the  other  Union 
countries  are  bound  to  accord  to  foreign  authors  the  exclusive 
right  of  making  or  authorising  the  translation  of  their  works 
during  the  whole  duration  of  the  copyright  in  the  original 
work,  with  a  proviso  that,  if  in  any  language  an  authorised 
translation  has  not  been  published  within  ten  years  from  the 

^  Under  the  original  Convention,  a  work  published  in  a  Union  country  hy  a 
non-Unionist  author  was  protected  in  the  other  Union  countries  only  through 
the  publisher,  but  since  the  Additional  Act  of  Paris  the  author  can  daim 
protection  in  his  own  name. 
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pablication  of  the  original  work,  the  exclusive  right  of  trans- 
lating shall  lapse  as  regards  that  language.^ 

Conditional  Beproduetion  of  Hewspaper  and  Hagadne  Artioles. 
— Newspaper  and  magazine  articles  are  dealt  with  by  Art.  7 
of  the  CJonvention,  which  provides  that  such  articles  shall  be  freely 
open  to  reproduction  in  other  periodicals  ;  provided,  however, 
(except  in  the  case  of  articles  of  political  discussion,  news  of 
the  day,  and  miscellaneous  items)  that  the  author  has  not  inserted 
a  notice  prohibiting  such  reproduction.  When  articles  are 
borrowed,  the  source  whence  they  are  taken  must  be  indicated. 

Performing-right  in  Bramatio  and  Dramatioo-musioal  Works 
is  secured  by  Art.  9  of  the  Convention,  as  also  in  musical 
works  where  a  notice  of  reservation  has.  been  given. 

Adaptations,  arrangements  of  mnsie,  and  other  unauthorised 
indirect  appropriations  of  literary  or  artistic  works  are  pro- 
hibited by  Art.  10. 


Thk  Vienna  Convention  with  Austria-Hungary. 

The  Treaty  resembles  the  Berne  Convention. — Austria-Hungary 
does  not  belong  to  the  International  Copyright  Union,  but  it 
has  a  separate  Convention  with  Great  Britain,  entered  into  at 
Vienna  on  the  24th  April,  1893,  which  was  put  into  force  in  the 
United  Kingdom,  most  of  the  Colonies,*  and  India,  by  Orders 
in  Council  dated  the  30th  April,  1894,  the  2nd  February,  1895, 
and  the  11th  May,  1895,  respectively.  This  treaty,  which, 
under  the  first  of  these  three  Orders,  takes  effect  as  from  the 
11th  May,  1894,  is  substantially  similar  to  the  Convention  of 
Berne.    Hence  Austrian  and  Hungarian  authors  will  find  their 

^  In  the  original  Convention,  however,  the  author's  exclusive  right  of  trans- 
lating was  limited  to  a  fixed  term  of  ten  years ;  the  rule  was  altered  into  the 
above  shape  by  the  Additional  Act. 

•  Le.  aU  except  Canada,  the  Cape  of  Good  Hope,  New  South  Wales,  and 
Tai 
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position  under  the  English  law  approximately  defined  by  the 
rules  laid  down  in  this  chapter  as  to  the  protection  of  Unionist 
authors.  The  Anstro-Hnngarian  treaty  is  to  remain  in  force 
for  at  least  ten  years  from  the  exchange  of  ratifications ;  and 
if  it  is  not  denounced  before  the  expiration  of  this  period  of 
ten  years,  it  is  to  continue  in  force  until  the  expiration  of  a 
year  from  the  day  on  which  either  party  shall  have  given 
notice  of  its  intention  to  denounce.^  Ratifications  were  duly 
exchanged  on  the  14th  April,  1894. 


Relations  with  the  United  States. 

American  Authors  Protected  in  England  under  oonditioiii  of 
ordinary  domestic  law. — ^The  United  States  is  notoriously  absent 
from  the  roll  of  the  International  Union.  It  has  steadfastly 
refused  to  protect  works  first  published  outside  its  own  territory. 
Until  quite  recently  it  refused  to  protect  even  works  first  pub- 
lished within  the  States,  unless  their  authors  were  American 
citizens.  But  now,  by  an  Act  of  1891,  it  has  made  provision  for 
a  sort  of  international  arrangement,  under  which  foreign  authors 
can  get  protection  for  works  published  in  the  States.  Great 
Britain  is  one  of  the  countries  that  have  given  to  the  American 
President  the  assurance  required  to  set  up  such  an  arrange- 
ment, ue.  that  it  '  permits  to  citizens  of  the  United  States  of 
America  the  benefit  of  copyright  on  substantially  the  same 
basis  as  its  own  citizens.'* 

This  assurance  involves  no  special  international  protection 
for  American  authors.  It  is  merely  a  declaration,  with  special 
reference  to  American  authors,  of  the  universally  applicable 
rule  of  the  English  domestic  law  relating  to  literary  copyright 
— that  so  long  as  first  publication  of  the  work  is  made  in  the 

'  See  Art.  10  of  the  ConTentton. 
>  See  Chaee  Act,  1891,  sec.  13. 
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Brirish  dominions  an  alien  author^  is  entitled  to  English  copy- 
right. 

The  American  author  of  a  literary  work  is  treated  by 
England  on  the  same  footing  as  a  British  author,  and 
naturally  falls  under  the  ordinary  rule  which  makes  first 
publication  in  the  British  dominions  a  condition  of  protection. 
Moreover,  in  the  case  of  works  of  the  fine  arts,  where  it  is  a 
condition  of  the  English  domestic  law  that  the  author  .shall  be 
a  British  subject  or  resident  within  the  dominions  of  the  Crown,' 
the  American  author  (unless  resident)  is  altogether  debarred 
from  protection,  on  this  very  ground.  On  the  other  hand,  a 
British  author  who  seeks  protection  from  the  United  States  is 
required  to  fulfil  the  ordinary  conditions  of  the  law,  which 
involves  the  setting  of  the  type  within  the  United  States. 

The  relations  between  England  and  the  United  States,  there- 
fore, consist  simply  in  an  interchange  of  the  ordinary  domestic 
protection,  and  are  essentially  of  a  different  nature  from  Eng- 
land's relations  with  the  countries  of  the  Copyright  Union  and 
with  Austria-Hungary.  The  American  author  who  has  first 
(or  simultaneously)  published  a  book  in  the  British  dominions 
is  entitled  to  the  ordinary  domestic  copyright.  He  stands  in 
exactly  the  same  position  as  the  English  author  with  regard 
to  the  extent  of  the  protection,  the  formalities  to  be  fulfilled, 
and  all  the  other  incidents  of  copyright.  In  fact,  he  is  a 
British  author, — and  is  treated  as  such, — so  far  as  regards 
^fuch  books.  And,  similarly,  in  order  to  get  protection  for 
works  of  other  classes,  it  is  necessary  for  him  to  satisfy  the 
conditions  of  the  domestic  law  with  regard  to  such  works. 

*  It  15,  however,  not  yet  decided  by  authority  that  in  the  caae  of  an  alien 
aathor  lesidence  in  the  British  Dominions  at  the  time  of  publication  is  unneces- 
«iy ;  but  the  law  probably  stands  thus. 

'  Geumtdorfer  v.  Mendelsohn,  13  T.L.K.  91. 


LL 
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Effect  of  the  Projected  Housb  of  Lords  CJopyright  Biu. 

Berne  Convention  to  be  adopted  without  modifloation.— 
Owing  to  the  fact  that  in  England  a  treaty  which  invohes 
change  in  the  law  cannot  be  carried  out  without  a  special  Act 
of  Pariiament,  the  protection  given  by  Great  Britain  to 
Unionist  authors  falls  short  of,  and  is  at  variance  with,  the 
protection  required  by  the  Convention  in  one  or  two  small 
points  where  the  International  Copyright  Bill  of  1886  has 
failed  to  realise  the  full  intention  of  the  Convention.  The 
recent  House  of  Lords  Copyright  Bill  proposes  to  remedy  this. 
After  naming  the  countries  comprising  the  Copyright  Union,^ 
it  goes  on  to  adopt  the  Convention  as  a  whole  in  the  fullest 
possible  manner,*  and  to  enable  the  Crown  by  Order  in  Council 
to  make  regulations  for  the  better  carrying  into  effect  of  the 
Convention,  and  to  modify  the  Convention  in  pursuance  of  any 
further  international  arrangement  that  may  be  made. 

This  latter  power  is  obviously  one  of  considerable  importance 
if,  as  would  seem  to  be  the  case,  it  empowers  the  Crown  to 
enforce  any  further  international  agreements  effecting  rerisions 
in  the  Convention,  without  any  question  as  to  w^hether  or  not 
such  agreements  conflict  with  the  English  domestic  law. 

The  Bill  defines  the  Berne  Convention,  with  regard  to  all 
the  countries  of  the  Union  except  Norway,^  to  be  the  original 

'  Belgium,  France,  Germany,  Haiti,  Italy,  Japan,  Luxemburg,  Monao), 
Norway,  Spain,  Switzerland,  Tunis,  and  the  British  Dominions,  wi&  (nov) 
Denmark  and  Sweden. 

*  Sec.  42  of  the  1900  Bill  runs  aa  'follows:  *  His  Majesty  may  by  Order  in 
Council  direct  that  after  a  time  named  in  such  Order  the  Berne  Convention  shall 
have  the  force  of  law  throughout  His  Majesty^s  dominions  with  respect  to  boob, 
dramatic  and  musical  works,  and  lectures  published,  performed,  or  delivered  in 
any  foreign  country  of  the  Cop^iight  Union,  whether  such  publication,  perfoim* 
ance,  or  delivery  has  taken  place  before  or  takes  place  after  the  date  of  the  Onkr 
in  Council,  and  all  pei-sons  ai*e  rcquii'ed  to  obey  such  Convention  accordingly.* 

^  It  is  now  necessary  to  add  Sweden. 
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Convention  of  1886,  as  modified  by  the  Additional  Act  of  Paris, 
and,  with  regard  to  Norway,  to  be  the  original  Convention 
without  the  modification  made  by  the  Additional  Act  of  Paris. 

Extended  Treaty-Making  Powers  to  be  Conferred  on  the  Crown. 
—And,  as  regards  countries  which  do  not  belong  to  the  Inter- 
national Union,  it  is  provided  that  '  His  Majesty,  if  satisfied 
that  due  provision  has  been  made  in  such  State  for  the 
protection  of  books,  dramatic  and  musical  works,  and  lectures, 
.  .  .  published,  performed,  or  delivered  in  His  Majesty's 
dominions,  may,  by  Order  in  Council,  make  such  regulations 
as  may  be  thought  expedient  for  the  protection  in  His 
Majesty's  dominions  of  the  owners  of  copyright  in  corre- 
sponding works  published,  performed,  or  delivered,  in  such 
foreign  State.' 

This  would  seem  to  confer  on  the  Crown  much  more 
extended  powers  of  entering  into  international  relations  than 
those  which  it  possesses  at  present ;  for  hitherto  the  Crown 
has  not  been  able  'to  make  such  regulations  as  may  be 
thought  expedient,'  but  only  to  extend  to  foreigners  the  benefit 
of  the  domestic  and  international  statutes. 
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SECTION  IV. 

FOREIGN  WORKS  ELIGIBLE  FOR  PROTECTION. 

CONDITIONS    UNDER    WHICH   SUCH    WORKS   MAY 
GAIN   COPYRIGHT. 

In  England  a  treaty  is  not  an  independent  source  of  law — Englisli 
domestic  Acts  the  measure  of  international  protection — Special  inter- 
national rules  as  to  place  of  publication  and  formalities — English  con- 
ditions of  protection  for  works  published  abroad — Work  must  be  a  'literary 
or  artistic  work ' — Work  must  be  published  in  Austria,  Hungary,  or  a 
Union  country — Difficulties  connected  with  simultaneous  publication- 
Country  of  origin  defined  to  be  that  which  gives  shorter  term — Simultaneous 
publication  in  England  and  a  non-treaty  country — An  important  foreip 
view  of  simultaneous  publication  in  England  and  America — Constructive 
simultaneity  under  the  Copyright  Bill — Formalities  imposed  on  foreign 
works — ^I'he  decision  between  various  sets  of  formalities — Early  Inter- 
national Acts  imposed  special  formalities — Formalities  of  country  of  origin 
alone  now  required — Dictum  that  ordinary  domestic  formalities  are  also 
necessary  overruled — Doubt  whether  domestic  formalities  are  not  required 
for  engravings  and  sculptures. 

In  the  last  Section  we  discussed  the  treaties  and  arrange- 
ments in*  virtue  of  which  the  foreign  author  can  claim 
protection  in  England  as  a  matter  of  right.  The  actual  position 
of  a  protected  foreign  author  under  the  rules  of  the  English 
law  must  now  be  considered.  And  in  the  first  place  it  will  be 
well  to  treat  of  those  conditions  and  formalities  upon  which  the 
initial  acquisition  of  copyright  depends.  It  has  already  been 
indicated  that  foreign  authors  who  first  publish  their  works  in 
the  territory  of  the  International  Copyright  Union  are  entitled 
to  protection  in  England.  For  these  the  only  formalities  re- 
quired are  those  exacted  by  the  country  of  origin  of  the  work. 
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Outside  the  TJnion,  foreign  authors  can  gain  English  copyright 
only  by  first  publishing  their  (literary)  works  in  the  British 
dominions,  in  which  case  the  ordinary  domestic  law  applies, 
and  protection  will  be  given  upon  fulfilment  of  the  ordinary 
conditions  and  formalities  for  literary  works.  In  the  course  of 
this  Section  the  rules  relating  to  conditions  and  formalities  will 
bo  explained  in  detail. 

In  England  a  Treaty  is  not  an  Independent  Source  of  Law. 
—As  England  is  a  party  to  the  Berne  Convention,  the 
Additional  Act  of  Paris,  and  the  Convention  of  1893  with 
Austria-Hungary,  it  is  morally  bound  to  give  effect  to  the 
provisions  of  these  agreements.  Practically,  then,  the  protec- 
tion of  foreign  works  in  England  is  regulated  by  the  treaties 
mentioned  ;  but  it  must  be  pointed  out  that  no  one  of  them  in 
itself  would  be  regarded  by  the  English  Courts  as  a  source  of 
law.  They  are  law  in  England  only  in  so  far  as  they  have  Ijeen 
made  law  by  Orders  in  Council  taking  efEect  under  the  Inter- 
national Copyright  Acts.  It  is  to  these  statutes  that  we  must 
look  for  ultimate  authority. 

Engliflh  Domestic  Acts  the  measure  of  International  Protection. 
— ^The  measure  of  the  protection  that  works  of  the  favoured 
countries  are  to  receive  is,  with  certain  variations,  the  pro- 
tection of  the  English  domestic  statutes.  The  International 
Acts  do  little  else  than  extend  the  benefits  of  the  domestic  law 
to  certain  works  which  fail  to  satisfy  the  initial  conditions  of 
that  law — in  that  they  have  not  been  first  published  in  the 
British  dominions — ^and  which  therefore  do  not  fall  immediately 
under  its  protection.  The  copyright  granted  is  that  of  the 
domestic  Acts  ;  the  conditions  imposed  are  those  of  the  Inter- 
national Acts. 

It  may  be  asked  how  it  is  possible  for  Great  Britain, 
fettered  in  this  way  by  the  restraints  of  its  own  domestic  law, 
to  enter  an  International  Union,  or  to  induce  any  other  State 
to  conclude  an  ordinary  treaty  with  it.     The  answer  is  simple. 
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The  Beme  Convention  and  the  Convention  with  Austria- 
Hungary,  as  in  fact  the  majority  of  international  agreements 
relating  to  copyright,  are  based  on  the  principle  that  authors 
of  works  published  in  the  territory  of  one  of  the  contracKng 
States  shall  receive  from  the  others  the  same  rights  as  they 
accord  to  their  own  subjects,  not  the  rights  given  in  the 
country  of  origin  or  any  independent  set  of  rights. 

Such  treaties,  of  course,  contain  other  provisions  as  well, 
some  of  which  specify  the  exact  amount  of  protection  to  he 
given  in  respect  of  certain  classes  of  works  ;  but  the  object  of 
these  is  not  to  fix  a  high  maximum,  but  only  to  state  precisely 
some  definite  rule  for  matters  of  importance.  Hence,  as  a 
general  rule,  even  such  specific  provisions  do  not  come  into 
conflict  with  the  ordinary  English  domestic  law  as  applied  to 
aliens.  But,  where  necessary,  the  International  Acts  have 
made  provision  for  the  modification  of  the  domestic  rules  in 
their  application  to  protected  foreign  authors. 

Special  latemational  Rules  as  to  place  of  Publieation  and 
Formalities. — In  this  Section  we  have  to  do  with  the  conditions 
which  regulate  the  acquisition  and  enforcement  of  British 
copyright  for  foreign  works.  It  is  a  condition  of  domestic 
copyright  that  the  work  should  be  published  in  the  British 
dominions  ;  and  in  this  respect  it  was  obviously  necessary  to 
make  some  special  rule  for  international  copyright.  This  was 
done  by  the  International  Acts,  which  gave  power  to  the 
Crown  by  Order  in  Council  to  admit  to  protection  works 
published  in  foreign  countries  with  which  it  might  be 
desirable  to  make  international  arrangements. 

As  to  the  formalities  which  have  to  be  fulfilled  before  a 
copyright  which  has  been  validly  acquired  can  be  enforced, 
this  is  a  matter  which  might  conceivably  have  been  left  to  the 
domestic  statutes.  As  a  matter  of  fact,  however,  the  Inter- 
national Acts  contain  special  provisions  concerning  the  formali- 
ties to  be  fulfilled  by  the  author  of  a  foreign  work,  and  the 
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domestic  rules  do  not  apply  even  concurrently  with  these. 
The  principle  which  obtains  at  present  in  England  is  that  no 
formalities  need  be  fulfilled  in  respect  of  foreign  works 
beyond  those  imposed  in  their  country  of  origin. 


English  Conditions  of  Protection  for  Works 
Published  Abroad. 

Work  must  be  a  <  Literary  or  Artistic  Work.* — ^The  funda- 
mental condition  for  the  acquisition  of  copyright  in  England 
by  a  foreign  work  is  that  the  work  shall  be  one  to  which  the 
International  Copyright  Acts,  with  the  Orders  in  Council  made 
thereunder,  apply.  Such  a  work  must  therefore  be  a  literary 
or  artistic  work  ;  and  it  must  also  be  produced  in  a  country  to 
which  an  Order  in  Council  made  under  the  English  Inter- 
national Act  relates. 

'  Literary  and  artistic  work  '  is  defined  by  the  Act  of  1886 
(sec.  11)  as  including  *  every  book,  print,  lithograph,  article  of 
sculpture,  dramatic  piece,  musical  composition,  painting,  draw- 
ing, photograph,  and  other  work  of  literature  and  art  to  which 
the  Copyright  Acts,  or  the  International  Copyright  Acts,  as 
the  case  requires,  extend.'  This  differs  slightly  from  the 
definition  of  Art  4  of  the  Berne  Convention,^  but  the  dis- 
crepancy is  scarcely  likely  to  cause  any  difficulty  in  practice. 

*  'The  expreesion  "  literary  and  artistic  works  "  comprisee  books,  pamphlets, 
and  all  other  writings ;  dramatic  or  dramatico-musical  works,  and  musical 
compositions,  with  or  without  words ;  works  of  design,  painting,  sculpture, 
and  engraving ;  lithographs,  illustrations,  geographical  charts ;  plans,  sketches, 
and  plastic  works  relating  to  geogn^phy,  topography,  architecture,  or  to  the 
sciences  in  general ;  finally,  every  production  whatsoever  in  the  literary, 
scientific,  or  artistic  domain  which  can  be  published  by  any  mode  of  impression 
or  reproduction  whatever.'  The  effect  of  }§  1  and  2  of  the  Closing  Protocol  to 
the  Convention  is  to  add  works  of  architecture,  photographs,  and  choregraphic 
vorks  to  this  list. 
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If  a  doubt  arises  as  to  whether  any  work  is  a  literary  or 
artistic  work,  it  would,  of  course,  be  decided  by  the  definition 
of  the  English  International  Act  and  not  by  that  of  the  Con- 
vention ;  for  it  must  be  remembered  that,  although  the  Order 
in  Council  of  28th  November,  1887,  puts  the  Convention  in 
force,  the  Order  itself  takes  effect  only  by  virtue  of  the  Act 
of  1886,  and  is  therefore  subject  to  the  limitations  imposed  by 
the  provisions  of  that  Act. 

Work  must  be  Published  in  Austria,  Hungary,  or  a  TTnion  Caimtry. 
— In  order  to  gain  copyright,  the  foreign  literary  or  artistic 
work  must  have  been  produced  in  a  treaty  country,  ue.  in  one 
of  the  foreign  countries  of  the  Copyright  Union,^  in  Austria, 
or  in  Hungary.'  An  author  belonging  to  any  other  country, 
including  the  United  States,  must  publish  his  work  either  fir:«t 
or  simultaneously  in  the  British  dominions  or  some  treaty 
country. 

So  long  as  the  work  satisfies  this  condition  of  first  publica- 
tion in  a  treaty  country,  the  nationality  of  its  author'  does  not 
matter.  This  falls  in  with  Art.  3  of  the  Berne  Convention  (as 
revised  by  the  Additional  Act,  1896),  which  extends  the  benefit^ 
of  that  agreement  to  non-Unionist  authors  for  their  works  first 
published  on  Union  territory,  and  with  Art.  2,  which  deprives 
Unionist  authors  of  protection  for  works  first  published  outside 
the  Union. 

1  Sec.  3  of  the  Order  in  CJouncil  of  1887,  giving  effect  to  the  Berne  ConTention. 

'  Sec.  1  of  the  Treaty  of  1893  with  Austria-Hungaiy,  put  into  foroe  by  an 
Order  in  Council  of  30th  April,  1894. 

3  In  this  connection  it  may  be  noted  that  the  Act  of  1886  (eec.  11)  states  that 
*The  expression  "author"  means  the  author,  inventor,  designer,  engrsTer,  or 
maker  of  any  literary  or  artistic  work,  and  includes  any  person  claiming  through 
the  author ;  and  in  the  case  of  a  posthumous  work  means  the  proprietor  of  the 
manuscript  of  such  work,  and  any  jHjrson  claiming  through  him ;  and  in  the  case 
of  an  encyclopaedia,  review,  magazine,  periodical  work,  or  work  pablished  in  a 
series  of  books  and  parts,  includes  the  proprietor,  projector,  publisher,  or  con- 
ductor. .  .  The  expression  "  produced "  means,  as  the  case  requires,  publishotl 
or  made  or  performed  or  represented,  and  the  expression  "  production  "  is  to  be 
construed  accordingly.' 
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Even  under  the  1886  Convention,  if  the  author  of  a  work  pub- 
lished within  the  Union  was  not  himself  a  Unionist  subject,  the 
publisher  of  the  work  could  claim  protection.^  The  Additional 
Act  amended  the  Convention  so  as  to  give  the  author  a  claim 
to  protection  in  his  own  name;  and,  as  a  consequence,  the  Order 
in  Council  of  7th  March,  1898,  which  put  the  Additional  Act 
into  effect,  enacted  that  the  Article  of  the  earlier  Order  which 
limited  the  right  of  action  to  the  publisher  should  cease  to 
apply  to  all  the  countries  of  the  Union  except  Norway.* 


Difficulties  Connected  with  Simultaneous  Publication. 

Coimtry  of  Origin  defined  to  be  that  which  grves  Shorter 
Term.— When  a  work  is  produced  simultaneously  in  two  or 
more  countries  of  the  Copyright  Union,  for  the  purpose  of 
copyright  it  is  regarded  as  having  been  first  produced  in 
that  one  of  those  countries  in  which  the  term  of  copyright 
in  the  work  is  shortest.^  On  this  point  the  International  Act 
simply  repeats  the  rule  of  the  Berne  Convention.  The  English 
statute  further  adds  that,  where  simultaneous  publication  takes 
place  in  the  British  dominions  and  some  foreign  country  to 
which  an  Order  in  Council  applies,  and  the  latter  gives  the 
shorter  domestic  period,  the  copyright  in  the  British  dominions 

*  Accordingly,  Sec.  4  of  the  Order  in  Council  of  1887,  operating  in  virtue 
of  the  Act  of  1886,  sec.  2  (ii),  provided  that,  in  such  a  case,  the  author 
should  not  he  entitled  to  take  legal  proceedings  in  the  British  dominions  for 
protecting  the  copyright,  hut,  for  the  purpose  of  such  proceedings,  the  publisher 
should  he  deemed  to  be  entitled  to  the  copyright,  without  prejudice,  however,  to 
the  lights  of  the  author  and  publisher  as  between  themselves. 

*  *  The  fourth  article  of  the  hereinbefore  recited  Order  in  Council  of  the  28th 
day  of  November,  1887,  shall,  as  from  the  commencement  of  this  Order,  cease  to 
apply  to  the  foreign  countries  to  which  this  Order  extends.*  The  provisions  of 
the  Order  now  extend  to  aU  the  Union  countries,  except  Norway  and  Sweden. 

*  Sec.  3  (i)  of  the  International  Copyright  Act,  1886,  combined  with  Sec.  5  of 
the  Order  in  Council  of  1887. 
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is  to  be  regulated  by  the  International,  not  by  the  domestic, 
Acts.* 

Simnltaaeoiu  Publication  in  England  and  a  Hon-TrefttyCoimtry. 
— Where  the  British  dominions  is  one  of  the  places  of  simul- 
taneous publication  for  a  work,  and  a  country  with  which 
Great  Britain  has  no  copyright  treaty — i.e.  any  country  except 
Austria,  Hungary,  and  the  countries  of  the  Union,— is  the 
other,  the  work  has  no  claim  whatever  to  protection  under  the 
International  Acts,  but  it  still  gets  copyright,  in  this  case  mider 
the  domestic  statutes.  And  as  domestic  copyright  is  more 
valuable  in  some  respects  than  international,  a  work  simultane- 
ously published  in  England  and  a  non-treaty  country  may  be 
better  protected  throughout  the  British  dominions,  than  if  the 
foreign  country  were  a  member  of  the  International  Union  or 
had  other  treaty  relations  with  Great  Britain. 

Thus  a  work  simultaneously  published  in  the  British 
dominions  and  the  United  States  of  America  will  receive 
protection  in  the  former  country  for  the  ordinary  English 
period  of  forty-two  years  (or  author's  life  pbt^  seven  years) ; 
whereas,  if  the  United  States  belonged  to  the  International 
Union,  the  protection  would  be  regulated  by  the  Berne  Con- 
vention, and  would  continue  only  for  the  American  term  of 
twenty-eight  years  (with  a  conditional  extension  for  a  further 
fourteen). 

An  important  Foreign  View  of  SimultaneouB  PublicatLoa  in 
England  and  America. — The  question  whether  a  work  published 
simultaneously  in  the  British  dominions  and  in  a  foreign  non- 
union country  with  which  England  has  treaty  relations,  will 
be  protected  as  an  English  work  through  the  Copyright  Union, 
was  raised  in  the  Gorman  case  of  Osgood,  McHvaine  and  Co. 
V.  Fehsenfeld  (1897)  and  decided  in  the  affirmative.  Greneral 
Lew  Wallace's  novel,  TA^  Prince  of  India^  was  published 
simultaneously  in  Great   Britain  and  the  United  States.     If 

1  Sec.  3  (ii)  of  the  Act  of  1886. 
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considered  as  a  work  emanating  from  the  United  States,  a  non- 
union country,  this  conld  claim  no  protection  nnder  the  Berne 
Convention  ;  but  the  German  Courts,  regarding  Great  Britain 
as  the  country  of  origin,  accorded  it  international  protection 
against  an  unauthorised  translation.^  If  the  principle  on  which 
this  case  was  decided  is  to  be  adopted  by  the  English  Courts, 
works  published  simultaneously  in  a  foreign  treaty  country, 
e,g,  Austria,  and  a  foreign  country  with  which  we  have  no 
treaty,  e,ff.  Russia,  will  be  able  to  claim  the  benefit  of 
the  International  Acts  and  gain  protection  in  England. 
The  publication  in  the  treaty  country  will  vest  the  copy- 
right, and  the  publication  in  the  non-treaty  country  will  not 
vitiate  it. 

(kmstmotiye  Simultaneity  under  the  Copyright  BilL— The  chief 
diflBculty  in  all  matters  connected  with  simultaneous  publica- 
tion arises  when  it  is  attempted  to  determine  precisely  what 
the  law  requires  in  order  to  establish  the  simultaneity  demanded. 
The  possibility  of  attaining  a  literally  perfect  simultaneity  in 
two  different  countries  in  infinitely  small  *  ;  hence  to  require 
an  astronomically  accurate  correspondence  of  time  in  the  two 
publications  would  be  to  make  the  whole  law  as  to  simultaneous 
publication  a  mere  ideal  system  inapplicable  to  the  actual  facts. 
It  is  with  a  view  to  extending  the  letter  of  the  law  to  meet 
the  needs  of  practical  experience,  that  the  House  of  Lords 
Copyright  Bill  artificially  extends  the  meaning  of  '  simul- 
taneously' to  include  any  publication  made  within  fourteen 
days  of  the  actual  first  publication.  The  Bill  provides  that 
'  For  the  purposes  of  this  Act  publication  or  performance  out 


1  See  Ze  Droit  d'AuUur,  1898,  p.  46. 

*  The  exact  determination  of  simultaneity  is  practically  impoesible,  as  it  de- 
pends upon  personal  accuracy  and  a  scientific  knowledge  of  local  times  in  different 
longitudes.  If  an  approximately  literal  simultaneity  (by  the  clock)  is  to  be  pre- 
served, the  day  of  twentj'-four  hours  is  suggested  as  a  convenient  margin  for 
reckoning,  since  this  represents  the  maximum  difference  of  time  which  can  exist 
at  the  8ame  moment  in  the  different  places  of  the  world. 
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of  the  United  Kjngdora  within  fourteen  days^  after  publica- 
tion or  performance  within  the  United  Kingdom  shall  be 
doomed  to  be  simultaneous,  and  vice  versa. 

The  main  object  of  this  enactment  doubtless  has  to  do  with 
the  ordinary  domestic  protection — the  intention  is  to  assure 
this  protection  to  works  (especially  American  works)  published 
in  this  country  within  a  reasonable  interval  of  their  publication 
elsewhere  —but  it  would  have  some  effect  upon  international 
protection  as  well.  It  may  make  it  necessary  for  the  courts 
to  regard  works  as  simultaneously  published  if  they  appear 
in  Great  Britain  within  a  short  space  of  time  before  or  after 
they  have  been  published  in  a  foreign  treaty  country. 

If  this  view  were  adopted,  whether  the  works  in  question 
should  receive  the  ordinary  domestic  protection  or  the  modified 
protection  of  the  International  Acts  and  the  Orders  in  Council 
made  thereunder  would  be  decided,  not  according  to  the  place 
where  in  fact  first  publication  has  been  made,  but  under  the 
rule  that,  of  two  countries  of  simultaneous  publication,  the 
one  which  gives  the  shorter  period  is  to  be  considered  the 
country  of  origin. 


Formalities  Imposed  on  Foreign  Works. 

The  decision  between  yarious  Sets  of  Formalities. — If,  then,  a 
literary  or  artistic  work  has  been  first  produced  in  a  foreign 
treaty  country,*  it  possesses  the  essential  characteristics  neces- 
sary to  entitle  it  to  the  benefit  of  the  International  Acts.  But 
Great  Britain,  like  most  other  countries,  imposes  on  its  own 

1  This  period  would  admit  of  a  letter  reaching  England  from  tiie  United 
States,  and  even  after  the  work  had  been  *  copyrighted '  at  Washington  there 
would  still  bo  time  to  make  the  necessary  publication  in  England. 

'  Either  in  the  foreign  country  alone,  or  simultaneously  in  the  foreign  oountrr 
and  a  fomgn  non-treaty  country,  or  simultaneously  in  a  foreign  country  and  in 
Great  Britain  (but  in  this  case  only  where  the  foreign  country  gives  a  period  of 
protection  shorter  than  the  English). 
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works  certain  extrinsic  formalities,  e.g.  registration  and  deposit 
of  copies,  which  have  to  be  fulfilled  before  the  claim  to  copy- 
right can  be  enforced.^ 

Hence  the  question  arises — Should  a  foreign  work  which 
has  a  good  title  to  copjTight  under  the  International  Acts 
be  exempted  from  all  formalities  whatever  ?  Should  it  be  sub- 
jected to  the  English  formalities,  should  it  be  protected  in 
England  as  soon  as  it  has  fulfilled  the  formalities  prescril)ed  by 
the  law  of  its  own  country,  or,  finally,  should  it  be  made  to 
fulfil  both  the  English  formalities  and  those  of  its  own  country  ? 
There  are  obvious  objections  to  any  course  of  procedure  which 
exempts  the  foreign  work  from  fulfilling  the  requirements  of 
the  law  of  its  own  country  ;  it  would  be  an  anomaly  for  a  work 
which  had  failed  to  gain  copyright  in  its  own  country  to  be 
protected  by  a  foreign  country  under  an  international  arrange- 
ment. Hence  the  choice  lies  between  granting  protection  to  a 
work  on  the  simple  condition  that  it  has  established  its  claim  to 
copyright  before  its  own  law,  and  requiring  of  it  in  addition 
the  English  domestic  formalities.  To  some  extent  the  question 
is  one  of  expediency,  but  according  to  the  best  theory  of  inter- 
national copyright  the  exaction  of  any  other  conditions  than 
those  of  the  country  of  origin  is  out  of  place. 

Early  InteriLational  Acts  imposed  special  Formalities. — Great 
Britain,  having  adopted  this  view,  requires  in  respect  of  pro- 
tected foreign  works  the  fulfilment  of  no  other  conditions  and 
formalities  than  those  of  the  country  of  origin.  This  has  not 
always  been  so.  The  International  Act  of  1844  contained 
no  requirement  as  to  the  fulfilment  of  the  formalities  of  the 
country  of  origin,  and  it  imposed  certain  special  formalities  of 
registration  and  deposit.  The  registration  had  to  comprise  the 
title,  name  and  abode  of  the  author,  name  and  abode  of  the 

*  In  England  registration  is  not  a  condition  of  the  vesting  of  copyright,  but  it 
is  *  a  condition  precedent  to  suing.*  Dcj)osit  is  not  a  condition  of  copj-right  at 
all,  but  simply  an  independent  obligation  enforced  (by  the  Copyright  Acts) 
under  a  separate  penalty. 
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proprietor  of  the  copyright,  and  time  and  place  of  first  pub- 
lication ;  it  differed  from  the  ordinary  domestic  registration 
required  by  the  Copyright  Amendment  Act  of  1842  in  that  the 
latter  comprised  the  name  and  abode  of  the  publisher  instead 
of  those  of  the  author,  and.  did  not  include  the  place  as  well  as 
the  date  of  first  publication.  The  deposit  required  was  deposit 
of  one  copy  only.  * 

Formalities  of  Coimtry  of  Origin  alone  now  required.— The 
International  Copyright  Act  of  1886,  however,  in  combination 
with  the  Orders  in  Council  of  November  28th,  1887,  and 
April  30th,  1894,  adopting  the  Berne  Convention  and  the 
Convention  with  Austria-Hungary  respectively,  has  had  the 
effect  of  nullifying  the  requirements  of  the  Act  of  1844  as  to 
formalities.  The  Act  of  1886  (sec.  4,  sub-sec.  1)  provides 
that '  Where  an  Order  respecting  any  foreign  country  is  made 
under  the  International  Copyright  Acts,  the  provisions  of 
those  Acts  with  respect  to  the  registry  and  delivery  of  copies 
of  works'  shall  not  apply  to  works  produced  in  such  country 
except  so  far  as  provided  by  the  order.' 

The  Orders  in  Council  do  not  make  any  provision  at  all  for 
the  application  of  the  earlier  enactments  respecting  registration 
and  deposit,  so  that  as  far  as  our  present  international  relations 
are  concerned  these  enactments  may  be  left  out  of  acoonnt. 
The  Orders  in  Council  adopt  the  Berne  Convention  and  the 
Austro-Hungarian  Convention  respectively,  and  therefore  the 
rules  as  to  formalities  laid  down  in  these  treaties  apply, 
ue.  works  seeking  international  protection  must  first  fulfil  the 
conditions  and  formalities  of  their  country  of  origin.' 

^  See  the  International  Copyright  Act,  1844,  sec.  6. 

^  The  chief  of  these  provisions  are  contained  in  Sec.  6  of  the  Act  of  IM4. 
Sec.  8  of  the  Act  of  1852  makes  some  important  provisions  with  respect  to 
translations,  but  this  Section  is  repealed  by  the  Act  of  1886  (sec.  12). 

'  See  the  Berne  Convention,  Art.  2,  and  the  Austro-Hungarian  Convention, 
Art.  5.  The  provision  (Art.  5,  §  3)  of  this  latter  agreement  that  British  works 
seeking  protection  in  Hungary  must  fulfil  the  f onnalitiee  both  of  Great  Britain 
and  of  Hungary,  does  not  concern  us  here. 
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IMetiim  that  ordinary  domestic  formalities  are  also  necessary 
oTermled. — Not  long  ago,  a  question  arose  as  to  whether  these 
conditions  and  formalities  of  the  coontry  of  origin  were  all 
that  were  exacted  in  respect  of  foreign  literary  works,  or 
whether  the  Act  of  1886,  in  doing  away  with  the  formal 
requirements  of  the  earlier  International  Acts,  nevertheless 
left  standing  the  formal  requirements  of  the  domestic  law. 
It  was  argued  that  the  only  effect  of  the  International  Acts 
was  to  apply  the  domestic  Acts  to  foreign  works — that  the 
domestic  Acts  demanded  the  fulfilment  of  certain  formalities 
— and  that  therefore  the  special  formalities  which  were  formerly 
imposed  by  the  International  Acts  merely  stood  as  conditions 
precedent  to  the  application  of  the  domestic  Acts,  with  tlieir 
own  separate  set  of  formalities. 

In  Fishbum  v.  Hollingshead^  this  somewhat  subtle  view  was 
adopted  by  Stirling,  J.,  who  was  of  opinion  that  foreign  works 
were  bound  to  fulfil  the  requirements  of  the  national,  as  well 
as  those  of  the  international,  Acts  ;  and  that,  after  the  special 
international  formalities  had  been  abolished  by  the  Inter- 
national Copyright  Act,  1886,  the  national  formality  of 
registration  had  still  to  be  fulfilled.  In  this  case,  the  plaintiffs 
had  in  fact  registered  their  work — a  painting — under  the 
Fine  Arts  Copyright  Act,  1862,  and,  as  it  was  held  that  the 
registration  was  valid,  they  would  have  got  the  verdict  in  any 
case. 

The  view  of  Stirling,  J.,  was  dissented  from  by  Charles,  J., 
in  Hanfstaengl  v,  Holloway^^  and  over-ruled  by  the  Court  of 
Appeal  in  Uanfstaengl  v.  American  Tobacco  Co,^  so  that  the 
law  on  the  point  may  now  be  regarded  as  settled  in  the  sense 
that  no  registration  or   deposit  whatever,  except  that  which 


»  Fiihbum  V.  Hollingshend  (1891),  2  Ch.   371.     Cf.   CmkU  v.   Stiff  (1866), 
2  K.  and  J.  279. 

*  Hanfttaenglv,  Holloway  (1893),  2  Q.B.  1. 

3  Eaufitaettfflv,  American  Tobacco  Co.  (1895),  1  Q.B.  347. 
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may  be  prescribed  by  the  law  of  the  country  of  origin,  is 
necessary  for  foreign  literary  works.^ 

Doubt  whether  Domestic  Formalities  are  not  required  for  Sn- 
gravings  and  Sculptures. — With  regard  to  certain  classes  of 
literary  and  artistic  works,  i,e.  engravings  and  works  of  sculp- 
ture, the  domestic  law  of  Great  Britain  requires  the  perform- 
ance of  certain  formalities  other  than  the  registration  and 
deposit  which  are  held  to  have  been  abolished  for  foreign 
works  by  the  International  Acts.  As  regards  works  of  sculi)- 
ture,  the  Sculpture  Copyright  Act,  1814,^  requires  that  the 
proprietor  of  the  copyright  shall  cause  his  name  with  the  date 
(probably  the  date  of  first  publication  is  meant)  to  be  imposed 
on  the  sculpture  before  it  is  published.  As  regards  en- 
gravings, a  similar  requirement  is  made  by  the  Engramgs 
Copyright  Act  of  1734.^  And  in  Avamo  t\  Mudie  (1854),*  the 
only  case  which  has  yet  been  decided  on  the  point,  it  was  held 
that  a  French  print,  La  Moisson  Ahondante^  was  not  entitled  to 
protection  under  the  International  Act  of  1844,  since  the  name 
and  date  were  not  imposed  as  provided  by  the  Engravings  Act, 

The  ground  of  decision  in  Hanfstaenyl  v.  American  Tobacco 
Co,  was  simply  that,  for  the  case  of  foreign  works,  the  special 
provisions  made  by  the  International  Copyright  Act  of  1844 
with  regard  to  registration  and  deposit  had  superseded,  and 
so  by  implication  repealed,  the  provisions  made  by  the  domestic 
Copyright  Act  of  1842  with  regard  to  registration  and  deposit : 
and  that  when  the  formalities  prescribed  by  the  Act  of  1844 
were  done  away  with  under  the  Act  of  1886,  the  obligation  to 

*  It  was  undoubtedly  the  intention  of  the  Berne  Convention,  by  Art.  2,  to 
oblige  its  signatories  to  accept  this  principle.  There  was  some  ambiguity  about 
the  original  wording,  but  this  was  removed  in  1896  by  the  InteqipetativD 
Declaration  of  Paris.  Great  Britain  was  precluded  from  accepting  the  Declara- 
tion by  the  state  of  its  domestic  law  as  to  dramatisation,  and  its  viev  ol 
performance  as  constituting  publication. 

«  54  Geo.  III.,  c.  66,  sec.  1. 
5  8  Goo.  II.,  0.  13,  sec.  1. 

*  Avamo  t\  Mudie  (1854),  10  Welsby*s  Exchequer  Reports,  203. 
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perform  the  domestic  formalities  did  not  revive.  There  is  no 
very  good  ground  for  supposing  that  the  provisions  of  the  Act 
of  1844  as  to  the  registration  and  deposit  of  engravings  and 
the  registration  of  works  of  sculpture  were  meant  to  supersede 
the  provisions  of  the  domestic  Acts  requiring  the  imposition  of 
name  and  date  on  such  works,  this  being  a  formality  of  a  some- 
what different  character  ;  hence,  in  the  absence  of  decisive 
authority,  the  only  safe  course  is  to  assume  that  this  is  still 
necessary. 


MM 
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SECTION    V. 

CONTENT  OF  THE  PROTECTION  ACCORDED  TO 
FOREIGN  W0RK8. 

Translating  right  specially  protected  by  International  Acta — ^Present  rule 
as  to  translating  right  in  foreign  works — ^Translating  right  under  die  Beme 
Convention — ^Discrepancy  between  English  and  Convention  rule — ^Lawful 
translations  to  be  protected  as  original  works — ^ExamiJes  of  disdnctioo 
between  translating  right  and  copyright  in  translations — Calculation  of 
translating  period  for  works  published  by  instalments — Adaptations  for 
the  stage — ^Newspaper  and  magazine  articles — ^Performing  right— Edaca- 
tional  and  scientific  works,  and  chrestomathies — ^Mechanical  musical  instra- 
ments. 

The  protection  accorded  to  foreign  works  which  are  entitled 
to  the  benefit  of  the  International  Copyright  Acts  is  almost 
entirely  that  of  the  domestic  Copyright  Acts,  in  particular  the 
Copyright  Amendment  Act  of  1842,  This  was  secured  as  far 
back  as  1844  by  the  International  Copyright  Act  of  that  year, 
which  provides  for  the  extension  to  foreign  literarj*^  and  artistic 
works  of  *  all  and  singular  the  enactments  of  the  said  Copy- 
right Amendment  Act,'  of  the  Engraving  Copyright  Acts,  of 
the  Sculpture  Copyright  Acts,  and  of  the  Dramatic  Literary 
Property  Act^;  and  though  the  Act  of  1844  itself,  and  the 
subsequent  International  Acts,  have  made  sundry  provisions 
with  the  object  of  modifying  in  various  directions  the  incidents 
of  the  protection  resulting  from  this  general  rule,  the  rights 
granted  to  protected  foreign  works  are  still  substantially  the 
same  as  those  granted  to  native  works.     Hence  the  Order  in 

>  ^eQ  the  Act  of  1844  (sees.  3,  4,  and  5). 
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Council  of  November  28th,  1887  (sec.  3,  sub-sec.  1),  which 
put  in  force  the  Berne  Convention,  provides  that  *  The  author 
of  a  literary  or  artistic  work  •  .  .  first  produced  in  one  of 
the  foreign  countries  of  the  Copyright  Union  shall,  subject  as 
in  this  Order  and  in  the  International  Copyright  Acts  1844 
to  1886  mentioned,  have  .  .  .  throughout  Her  Majesty's 
Dominions  the  same  right  of  copyright  as  if  the  work  had 
been  first  produced  in  the  United  Kingdom,  and  shall  have 
such  right  during  the  same  period.' ' 

Translating  Right  undek  the  International  Acts. 
Copyright  in  Translations. 

Translating  Right  specially  protected  by  International  Acts. — 
In  respect  of  one  matter,  however,  which  concerns  the  sub- 
stance of  the  protection  given  rather  than  its  incidents,  most 
international  statutes  and  treaties  find  it  advisable  to  make 
specific  rules.  This  is  the  subject  of  translating  right.  Speak- 
ing generally,  it  may  be  said  that  a  literary  work  in  its  original 
untranslated  form  makes  little  or  no  appeal  to  the  public  of  a 
foreign  country.  Practically  its  only  chance  of  sale  in  such  a 
country  lies  in  the  publication  of  a  good  and  sufiicient  transla- 
tion into  the  foreign  tongue.  Hence  a  foreign  copyright  in  a 
book  is  somewhat  illusory  unless  it  carries  with  it  a  monopoly 
of  the  right  to  translate  ;  and  so  it  comes  about  that  this  right 
to  translate  is  always  regarded  as  of  supreme  international 
importance. 

Accordingly  the  English  International  Acts  have  dealt  fully 
with  the  question  of  translating  right  in  protected  foreign 
works.     The  Act  of  1844  gave  no  translating  right ;  indeed, 

*  Then,  however,  foUows  the  proviso  to  the  effect  that  the  author  shall  not  have 
any  greater  right  or  longer  term  of  copyright  in  the  woik  than  that  which  he 
enjoys  in  the  counfeiy  of  origin. 
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in  prohibiting  the  copying  of  such  works  in  the  ordinary  way, 
it  was  careful  to  guard  against  any  supposition  that  it  intended 
to  confer  upon  them  any  such  right,^ 

The  Act  of  1852  created  (sec,  2)  a  five  years'  exclusive 
translating  right,  and  was  almost  entirely  devoted  to  regidating 
the  conditions  and  incidents  of  this  right.  The  Act  provided 
(sec.  8)  that,  if  the  author  wished  to  enjoy  the  full  translating 
right,  he  should  publish  part  at  least  of  his  translation  within 
one  year,  and  the  whole  within  three  yeai's,  of  the  registration 
and  deposit  of  the  original  work. 

Present  Biile  as  to  Trandating  Right  in  Foreign  Worki.— 
The  Act  of  1886  (sec.  5)  extended  this  five  years'  translating 
right  to  cover  the  whole  duration  of  the  copyright  in  the 
original  work,  with  a  proviso  that  if  an  authorised  translation 
in  English  had  not  been  produced  within  t«n  clear  years  from 
the  publication  of  the  original,  the  right  to  prevent  the  making 
of  other  translations  should  cease.  This  Act  repealed  the 
provisions  of  the  Act  of  1852  with  regard  to  translating  right, 
and  also  repealed  Sec.  18  of  the  Act  of  1844,  freely  per- 
mitting translations  of  foreign  works,  which  had  not  been 
fully  abrogated  by  the  Act  of  1852.*     It  also  enacted  that 

*  Sec.  18  runs :  *  Provided  always,  and  be  it  enacted,  That  nothing  in  this  Act 
contained  shall  be  construed  to  prevent  the  printing,  publication,  or  sale  of  any 
translation  of  any  book,  the  author  whereof  and  his  assigns  may  be  entitled  to 
the  benefit  of  this  Act.' 

'  Sec.  5  of  the  Act  of  1886  runs  as  follows :  *  (1)  Where  a  work  being  a  book 
or  dramatic  piece  is  first  produced  in  a  foreign  country  to  which  an  Order  in 
Council  under  the  International  Copyright  Acts  applies,  the  author  or  publisher, 
as  the  case  may  be,  shall,  unless  otherwise  directed  by  the  order,  have  the  nme 
right  of  preventing  the  production  in  and  importation  into  the  United  Eingdom 
of  any  translation  not  authorised  by  him  of  the  said  work  as  he  has  of  preventing 
the  production  and  importation  of  the  original  work. 

*  (2)  Provided  that  if  after  the  expiration  of  ten  years,  or  any  other  tarn 
prescribed  by  the  order,  next  after  the  end  of  the  year  in  which  the  wmk,  or  in 
the  case  of  a  book  published  in  numbers  each  number  of  the  book,  was  &st 
produced,  an  authorised  translation  in  the  English  language  of  such  woik  or 
number  has  not  been  pixxluced,  the  said  right  to  prevent  the  production  in  and 
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lawful  translations  should  be  protected  as  if  they  were 
original  works. 

Translating  Right  imder  the  Berne  Convention. — These  pro- 
visions of  the  International  Copyright  Act,  1886,  were  in- 
tended to  carry  out  the  requirements  of  the  Berne  Convention, 
Arts.  5  and  6.  Of  these.  Art.  5  confers  on  works  pub- 
lished in  any  country  of  the  Union  an  exclusive  translating 
right  for  ten  clear  years  from  the  publication  of  the  original 
work,  and  Art.  6  provides  that '  authorised  translations  are  to 
be  protected  as  original  works.' 

In  1896,  however,  the  Additional  Act  of  Paris  altered 
Art.  5,  thus  extending  the  period  of  protection  against  the 
making  of  unauthorised  translations  to  cover  the  whole 
duration  of  the  right  in  the  original  work,  subject  to  the 
proviso  that  '  the  exclusive  right  of  translation  shall  cease  to 
exist  when  the  author  shall  not  have  made  use  of  it  within  a 
period  of  ten  years  from  the  first  publication  of  the  original 
work,  by  publishing  or  causing  to  be  published  in  one  of  the 
countries  of  the  Union,  a  translation  in  the  language  for  which 
protection  shall  be  claimed.' 

The  eflFect  of  this  amendment  is  to  confer  on  the  author 

an  absolute  right  to  prevent  others  from  translating  his  work 

in  any  language,  during  a  period  of  ten  years  from  publication, 

while  if  during  that  period  he  causes  a  translation  to  be  pulj- 

lishcd  in  any  language,  he  gets  a  further  right  to  prevent 

others  from  making  translations  into  that  language^  but  into 

that  language   only,    so    long   as    copyright   subsists  in  the 

original  work. 

importatioii  into  tho  United  Kingdom  of  an  unauthorised  translation  of  such 
work  shall  cease. 

•  (3)  The  law  relating  to  copyright,  including  this  Act,  shall  apply  to  a  law- 
ftdly  produced  translation  of  a  work  in  like  manner  as  if  it  were  an  original  work. 

'  (4)  Such  of  the  provisions  of  the  International  Copyright  Act,  1852,  relating 
to  translations  as  are  unrepealed  hy  this  Act,  shall  apply  in  like  manner  as  if 
they  were  re-enacted  in  this  section.' 
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Thus  the  author  of  a  French  work  published  in  France 
has  the  exchisive  privilege  of  translating  it  into  any  language 
or  languages  during  a  period  of  ten  years.  And  if  during 
that  time  he  has  produced  translations  in,  say,  German  and 
English,  he  will  be  protected  throughout  the  Union,  so  long 
as  his  copyright  in  the  original  work  endures,  against  ali 
other  translations  in  German  or  in  English,  though  it  will  be 
open  to  anyone  to  come  and  translate  it  into  any  language  t 

other  than  German  and  English. 

Discrepancy  between  English  and  Convention  Bole. — Now  it 
will  be  seen  that,  under  the  provisions  of  the  English  Inter- 
national Copyright  Act,  1886,  a  man  who  publishes  a  book  in 
a  Union  country  receives  in  England  the  same  monopoly  of 
translating  during  the  period  of  ten  clear  years  ;  but  that  tie 
condition  which  regulates  the  extension  of  this  period  to 
equal  the  whole  duration  of  the  copyright  in  the  original 
work  is  imder  the  English  law  simply  that  an  authorised 
translation  in  English  shall  have  appeared  within  the  t«n 
years'  period.  If  such  a  translation  has  been  published  before 
this  has  expired,  the  author  is  protected  in  England  against 
all  translations,  in  whatever  language  appearing. 

If  no  translation  In  English  has  been  published,  the  autiior 
will  not  be  protected  at  all  against  translations  published  after 
the  expiration  of  the  ten  years'  period,  notwithstanding  that 
during  that  time  he  may  have  published  translations  in,  say, 
Italian  and  Spanish,  and  thus  under  the  Convention  have 
gained  a  right  to  call  upon  all  the  countries  of  the  Union  to 
protect  him  against  other  translations  in  those  languages  so  long 
as  copyright  subsists  in  the  original  work.  As  Great  Britain 
has  made  no  attempt  to  bring  the  provisions  of  the  Act  of  1886 
into  line  with  the  revision  of  the  Convention  effected  by  the 
Additional  Act,  there  is  here  a  conflict  which,  although  not 
serious,  is  none  the  less  to  be  regretted. 
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The  Act,  however,  not  the  Convention  (except  in  so  far  as  this 
is  adopted  by  the  Act),  is  the  law  of  England,  and  all  that  can 
be  said  is  that  in  this  respect  England  has  failed  to  place  itself 
in  a  position  to  cany  out  its  international  duties.  The  English 
rule  seems  to  have  taken  shape  under  the  influence  of  a  desire 
on  the  part  of  the  legislature  to  have  foreign  works  made  acces- 
sible to  the  British  public ;  the  author  was  given  an  opportunity 
to  translate  his  work  into  English,  but  in  default  the  work 
was  thrown  open  to  aU  the  translators  in  the  world.  Still,  the 
English  public  benefits  little  even  by  a  translation  in  English, 
if  this  is  published  only  in  a  foreign  country  :  though  such  a 
translation  would  suflice  to  ensm*e  translating  right  under  the 
International  Act.^  jVIoreover,  a  certain  section  of  the  British 
public  would  benefit  by  a  translation  in  a  foreign  tongue,  if  the 
translation  were  published  in  this  country  ;  though  in  this  case 
the  statutory  requirements  would  not  be  satisfied. 

Lawfdl  Trandationi  to  be  Protected  as  Original  Works. — 
It  may  fairly  be  assumed  that  the  intention  of  Art.  6  of  the 
Berne  Convention*  is  carried  out  in  the  English  Act  of  1886 
(Art.  5,  sub-sec.  3),  which  enacts  that  *  the  law  relating  to  copy- 
right, including  this  Act,  shall  apply  to  a  lawfully-produced 

*  The  Act  of  1862,  which,  it  will  bo  remembered,  gave  a  five  years'  translating 
rig^t  on  condition  that  a  translation  was  produced  within  three  years  of  publica- 
tion, said  nothing  about  the  language  of  the  translation  (though  it  seemed  tacitly  to 
assume  that  it  can  only  be  English),  but  enacted  that  it  must  be  published  in  the 
British  dominions  (sec.  8,  sub-sec.  3).  The  Act  of  1886  says  nothing  as  to  the 
place  of  publication,  but  enacts  that  the  language  must  be  English  (sec.  5,  sub- 
sec.  2).  In  view  of  the  provisions  of  the  earlier  Act  and  of  the  general  policy  of 
the  law  there  is  perhaps  some  possibility  that  the  silence  of  the  Act  of  1886  as 
to  the  place  of  publication  will  be  construed  into  a  requirement  of  publication 
within  the  British  dominions. 

'  This  provides  that  *  Lawful  translations  are  protected  as  original  works. 
Hence  they  enjoy  the  protection  stipulated  for  in  Articles  2  and  3  as  regards  their 
unauthorised  reproduction  in  the  countries  of  the  Union.  It  is  understood  that,  in 
the  case  of  a  work  for  which  the  translating  right  has  fallen  into  the  public 
domain,  the  translator  cannot  oppose  the  translation  of  the  same  work  by  other 
writers.' 
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translation  of  a  work  in  like  manner  as  if  it  were  an  original 
work.'  The  effect  of  this  is  to  give  to  all  translations  lawfully 
made,  whether  by  the  author  during  his  term  of  exclusive 
translating  right,  or  by  other  persons  after  that  term  has 
expired,^  a  claim  to  protection  in  their  literary  form,  though 
not  in  their  matter,  as  if  they  were  original  works,  for  the 
same  period  as  that  enjoyed  by  original  works  ;  that  is  to  say, 
persons  who  wish  to  translate  the  original  work  are  not  to  be 
allowed  to  go  to  translations  which  have  already  been  made, 
and  simply  copy  them,  but  they  must  go  back  to  the  original 
work  and  carry  out  the  translation  by  their  own  unaided 
efforts. 

Of  course,  so  long  as  the  author's  exclusive  translating 
right  endures,  no  other  person  without  his  permission  can  make 
a  ^  lawful '  translation.  If  the  author  himself,  or  his  licensee, 
has  made  a  translation  during  this  period,  he  is  protectol 
against  all  other  translations,  whether  these  are  mere  copies 
of  his  own  or  fresh  translations  from  the  original  work,  so 
long  as  his  exclusive  translating  right  lasts.  After  that  has 
expired,  anyone  is  at  liberty  to  make  a  translation  direct 
from  the  original  work,  but  the  author's  right  in  the  literary 
form  of  his  translation  may  still  subsist,  and,  if  so,  the  author 
will  be  protected  against  servile  copies  of  his  own  translation.* 

Examples  of  distinotion  between  Translating  Bight  and  Copy- 
right in  Translations. — The  interaction  of  these  rules  as  to 
translating  right  and  the  protection  of  translations  may  best 
be  made  clear  by  a  few  examples.  Take  the  case  of  an 
author  who  publishes  a  French  work  in  France  in  1890.  If 
he  publishes  a  translation  in  English  in  any  year  before  1900, 
say  1895,  he  will  be  able,  under  the  Convention,  to  prevent 

*  Whether  or  not  the  >¥ork  itself  lias  fallen  into  the  public  domaui. 
^  I.e,  for  the  period  which,  on  the  assumption  that  the  translation  were  an 
original  work  at  the  time  of  its  publiaition,  would  still  be  left  to  run. 
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any  other  translation  in  that  language  from  being  published 
anywhere  in  the  Union  until  his  rights  in  the  original  work 
hare  expired,  that  is,  in  England,  until  1932,  when  forty-two 
years  *  will  have  passed  from  the  publication  of  the  original 
work.  Even  after  1932,  however,  he  will  be  able  to  prevent 
any  copies  {i.e.  of  the  text)  of  his  own  translation  from  being 
published  in  England  or  elsewhere  until  forty-two  years  from 
the  time  when  his  translation  itself  was  published,  i.e.  until 
1937,  though  he  will  have  no  power  to  interfere  with  persons 
who  go  straight  to  the  original  work  and  translate  it. 

If  the  author's  translation,  instead  of  being  a  translation 
into  English,  had  been  a  translation  into  German  or  any  other 
language,  the  same  rules  would  hold  good  under  the  Conven- 
tion, and  ought  also  to  obtain  in  England.  But  here  comes 
in  the  unfortunate  divergence  between  the  Convention  and  the 
English  Act  of  1886  ;  under  the  latter  statute  it  is  part  of 
the  condition  that  the  translation  shall  be  a  translation  in 
English,  so  that  in  England  the  author  loses  his  exclusive 
translating  right  altogether,  unless  he  has  published  a  trans- 
lation in  that  language  before  1900. 

If  he  has  fulfilled  this  condition,  as  in  the  example  given, 
by  publishing  a  translation  in  English  in  1895,  he  will  be 
protected  in  England  against  all  other  translations  in  any 
language  until  his  copyright  in  the  original  work  expires 
in  1932,  whereas  under  the  Convention  he  has  only  a  right 
to  claim  protection  against  other  translations  in  the  same 
language. 

If  the  original  work  had  been  first  published  in  Norway,^  a 
country  that  is  not  a  party  to  the  Additional  Act  of  Paris,  the 
author's  treaty  rights  woidd  have  to  be  determined  by  the 

'  For  tlie  sake  of  simplicity  the  alternative  English  period  of  author's  life  pita 
seven  years  has  been  disregarded ;  and  so  have  all  complications  which  relate  to 
the  cutting  down  of  the  English  term  by  the  term  given  in  the  country  of  origin. 

*  Or  Sweden. 
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original  Conyention  of  1886,  which  only  gave  a  fixed  trans- 
lating right — ^incapable  of  extension — for  ten  years,  not  by 
the  Convention  in  its  present  amended  form.  In  England, 
however,  the  translating  right  in  the  Norwegian  work  would 
remain  the  same,  as,  like  the  translating  right  given  in  re- 
spect of  works  published  in  other  countries  of  the  Union, 
it  is  defined,  not  by  the  Convention  pure  and  simple,  but 
by  the  International  Copyright  Act  of  1886  (sec.  5),  in  the 
application  of  wliich  no  difierence  has  been  made  between 
Norway  and  other  treaty  countries. 

To  go  back  to  the  first  example,  if  the  author  of  the 
French  work  published  in  1890  had  waited  till  after  1900  to 
publish  a  translation  in  English  he  could  not  after  that  year 
prevent  other  persons  from  publishing  a  translation  in  English, 
since  he  has  failed  to  fulfil  the  condition  upon  which  the 
extension  of  his  exclusive  translating  right  to  equal  the  whole 
duration  of  the  right  in  the  original  work  depends.  Hence, 
after  1900,  other  persons  than  the  author  may  translate.  All 
translations  then  made,  even  if  without  the  author^s  consent^ 
will  be  'lawfully  made,'  and  will  be  protected  in  all  the 
countries  of  the  Union  in  their  literary  form,  for  so  long  a 
period  as  if  they  were  themselves  original  works,  that  is,  in 
England,  for  forty-two  years  (or  author's  life  plus  seven 
years)  from  publication ;  during  that  time  no  one  will  be 
allowed  to  copy  their  literary  form,  though  anyone  will  be  at 
liberty  to  make  other  translations  from  the  original,  in  which 
the  same  subject-matter  will  appear  in  a  difierent  form. 

Calonlation  of  Translating  Period  for  works  pnbliihad  by 
instalments. — With  regard  to  the  period  of  ten  years  which  is 
exclusively  reserved  to  the  author  in  order  to  give  him  time 
to  exercise  his  right  of  making  translations,  the  Convention 
provides  that  for  works  published  by  instalments  the  ten 
years'  period  is  not  to  begin  to  count  until  the  publication  of 
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the  last  instalment.*  The  English  International  Act  of  1886 
(sec.  5,  sub-sec.  2),  however,  makes  the  period  begin  to  count 
separately  for  each  number  from  the  time  of  its  publication. 
Here  again  is  a  slight  divergence  between  the  rule  of  the 
Berne  Convention,  and  international  protection  as  actually 
given  in  England. 

Adaptation,  Performing  Right,  and  other 
Derivative  Rights. 

Adaptations  for  the  Stage. — There  are  several  matters  besides 
translations,  which  have  been  directly  dealt  with  by  the  Inter- 
national Copyright  Acts.  The  Act  of  1852  by  Sec.  6  expressly 
guarded  against  any  interpretation  of  its  provisions  which 
should  prohibit  fair  imitations  or  adaptations  to  the  Eng- 
lish stage  of  plays  and  musical  works  published  abroad.^  The 
Act  of  1875,  however,  permitted  the  Crown  to  direct  by 
Order  in  Council  that  this  Section  should  not  apply  to  any 
country  or  countries  which  should  receive  the  benefit  of  the 
International  Acts.'      The  Order  in  Council  of  November 

*  In  this  re8X>cct  the  (convention  distinguishes  between  works  published  by 
instalments,  each  volume  being  incomplete  in  itself,  e.g,  a  serial  story,  and  works 
published  in  series,  where  each  volume  is  complete  in  itself,  though  all  together 
form  a  connected  whole,  e.g,  the  reports  of  learned  societies.  The  full  text  of 
the  provisions  of  the  Convention  on  this  point  is  as  follows :  *  For  works  published 
by  instalments  the  period  of  ten  years  does  not  begin  to  run  until  the  publication 
of  the  last  instalment  of  the  original  work.  For  works  composed  of  several 
volumes  published  at  intervals,  as  well  as  for  rex>orts  or  papere  published  by 
literary  or  learned  societies  or  by  individuals,  each  volume,  report,  or  paper 
is,  with  regard  to  the  period  of  ten  years,  considered  as  a  separate  work.' 
It  wUl  be  seen  that,  under  the  rule  of  the  English  law,  there  is  no  need  to  make 
such  a  distinction. 

^  *  Nothing  herein  contained  shall  be  so  construed  as  to  prevent  fsiir  imitations 
or  adaptations  to  the  English  stage  of  any  dramatic  piece  or  musical  composition 
published  in  any  foreign  country.' 

'  '  In  any  case  in  which  .  .  .  any  Oixier  in  Council  has  been  or  may  hereafter 
be  made  for  the  purpose  of  extending  protection  to  the  translations  of  dramatic 
pieces  firat  publicly  represented  in  any  foreign  cx)!mtry,  it  shall  bo  lawful  for  Her 
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28th,  1887,  which  put  in  force  the  Berne  Convention,  makes 
such  a  direction  by  Section  6  ;  and  the  Convention  itself 
specially  proliibits  the  making  of  unauthorised  indirect  appro- 
priations of  literary  and  artistic  works,  such  as  adaptations, 
arrangements  of  music,  etc.^  Hence  unauthorised  adaptations 
and  arrangements  of  protected  foreign  plays  and  music  are 
now  illegal  in  England.  Here  again  it  may  be  repeated  that 
England  has  not  accepted  the  Interpretative  Declaration  of 
1896,  which  includes  the  dramatisation  of  novels  and  the 
novelisation  of  dramas  within  the  prohibition  of  the  Conven- 
tion ;  and  in  fact  these  processes  are  not  forbidden  by  the 
English  law. 

Newspaper  and  Hagazine  Artioles  are  dealt  with  by  Section  7 
of  the  International  Act  of  1852,  which  section  is  still  in 
force,  being  left  unrepealed  by  the  Act  of  1886,'  It  is 
provided  (1)  that  articles  of  political  discussion  which  may 
appear  in  foreign  newspapers  or  periodicals  may  be  repuWished 
in  newspapers  or  periodicals  in  this  country,  if  the  source 
whence  they  are  taken  is  acknowledged  ;  (2)  that  other  news- 
paper or  magazine  articles  may  be  republished  or  translated  in 
like  manner,  if  (a)  the  author  has  not  reserved  his  right  by 
express  notice  in  a  conspicuous  part  of  the  paper,  and  (ft)  the 
source  is  acknowledged.^ 

Majesty  by  Order  in  Council  to  direct  that  the  sixth  section  of  the  said  Act  ehkH 
not  apply  to  the  dramatic  pieces  to  which  protection  is  so  extended ;  and  there- 
upon the  said  recited  Act  shall  take  effect  with  respect  to  such  diamatic  pieces 
and  to  the  translations  thereof  as  if  the  said  sixth  section  of  the  Act  were 
hereby  repealed.' 

^  See  Art.  10  of  the  Berne  Convention. 

'  This  Act  repeals  certain  portions  only  of  the  earlier  Acts.  The  Act  of  18S6 
and  the  earlier  Acts  of  1844  and  1862  (so  far  as  unrepealed)  are  to  be  read 
together,  and  may  be  cited  as  the  *  International  Copyright  Acts.* 

3  Section  7  of  tlie  International  Act  of  1852  runs  thus:  * Notvnthstandiii^ 
anything  in  the  said  International  Copyright  Acts  or  in  this  Act  contained,  any 
article  of  political  discussion  which  has  been  published  in  any  newspaper  or 
I)eriodical  in  a  foreign  country  may,  if  the  source  from  which  the  same  is  taken 
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It  may  fairly  be  assumed  that  serial  novels  appearing  in 
periodicals  do  not  come  within  the  scope  of  this  permission, 
and  BO  are  not  under  any  circumstances  open  to  reproduction. 
If  this  is  so,  the  English  law  is  almost  in  line  with  the  rule 
contained  in  Art.  7  of  the  Berne  Convention.*  It  is  true  that 
the  Convention  mentions  news  of  the  day  and  miscellaneous 
items,  in  addition  to  articles  of  political  discussion,  as  open  to 
free  reproduction,*  but  these  are  probably  omitted  from  the 
provisions  of  the  English  Act  only  because  they  are  not  re- 
garded as  subjects  of  copyright  by  the  English  domestic  law.' 

be  acknowledged,  be  republished  or  translated  in  any  newspaper  or  periodical  in 
this  country ;  and  any  article  relating  to  any  other  subject  which  has  been  so 
published  as  aforesaid  may,  if  the  source  from  which  the  same  is  taken  be 
acknowledged,  be  republished  or  translated  in  like  manner,  unless  the  author  has 
signified  his  intention  of  preserving  the  Copyright  therein,  and  the  right  of 
translating  the  same,  in  some  conspicuous  part  of  the  newspaper  or  periodical  in 
which  the  same  was  first  published,  in  which  case  the  same  shall,  without  the 
formalities  required  by  the  next  following  section,  receive  the  same  protection 
aa  is  by  virtue  of  the  International  Cop3rright  Acts  or  this  Act  extended  to 
Books/ 

^  'Serial  novels  {romans-feuilletom)^  including  short  stories,  published  in  the 
newspapers  or  magazines  of  any  country  of  the  Union,  cannot  be  reproduced  in 
original  or  in  translation,  in  the  other  countries,  without  the  authorisation  of  the 
authors  or  their  representatives.  This  applies  equally  to  other  articles  in  news- 
papers or  magazines,  when  the  authors  or  publishers  have  expressly  declared  in 
the  newspaper  or  magSKine  in  which  they  have  published  them  that  they  forbid 
their  reproduction.  For  magazines  it  is  sufficient  if  the  prohibition  is  made  in 
a  general  manner  at  the  beginning  of  each  number.  In  the  absence  of  pro- 
hibition, reproduction  will  be  permitted  on  condition  of  indicating  the  source. 
No  prohibition  can  in  any  case  apply  to  articles  of  political  discussion,  news  of 
the  day,  or  miscellaneous  items  (notes  and  jottings).' 

^  Whether  the  Convention  requires  indication  of  source  in  these  cases  is  a 
doubtful  point. 

3  In  WaUer  v,  Steinkopf  (1892),  3  Ch.  489,  however,  it  was  held  that  the 
literary  form  in  which  news  is  conveyed  is  capable  of  copyright.  Moreover, 
news  procured  at  special  expense  has  been  protected  in  its  substance,  e.g.  in  the 
case  of  Fall  Mall  GazetU  v.  Evening  News  and  others^  1895,  where  the  Evening 
New*  and  other  papen  were  restrained  by  injunction  from  copying  the  scores  of 
an  Australian  cricket  match,  news  of  which  had  been  obtained  by  the  plaintiffs  at 
considerable  cost.  And  the  Copyright  Bill  recently  before  the  House  of  Lords 
provided  for  eighteen  hours'  protection  for  all  news  specially  and  indepen- 
dently obtained. 
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Performing  Bight — ^Dramatic  and  dramatico-musical  works, 
whether  publish^  in  the  Union  or  unpublished,  obtain  per- 
forming right  under  the  provisions  of  Art,  9  of  the  Convention. 
This  also  applies  to  musical  works,  but  here  it  is  made  a  con- 
dition of  the  retention  of  the  performing  right  in  pieces  issued 
in  printed  form  that  a  notice  of  reserv^ation  shall  be  placed  at 
the  beginning  of  the  work.  In  this  respect  the  English  law 
is  at  one  with  the  Convention. 

The  rules  of  the  English  domestic  law  relating  to  perform- 
ing right,  which,  in  virtue  of  the  International  Copyright  Acta 
and  the  Orders  in  Council  issued  thereunder,  are  extended  to 
all  works  first  published  (or  performed)'  in  any  country 
of  the  Union,  and  also  to  all  unpublished  works  belonging 
to  Unionist  authors,  are  a  fruitful  source  of  controversy ; 
but  according  to  the  general  acceptation  they  may  be  stated 
thus  : 

(1)  The  performing  right  in  plays  which  have  been  publicly 
performed,  whether  first  published  in  book  form  or  not,  is 
protected  under  the  Literary  Copyright  Act,  1842  (sec.  20), 
for  a  term  of  forty-tw^o  years,  or  author's  life  plus  seven 
years  (whichever  is  the  longer),  from  the  first  public  per- 
formance.^ 

*  In  the  English  law  perfonnanoe  is  regarded  as  publication.  On  the  Continmt 
and  in  the  United  States,  however,  a  work  is  not  considered  to  be  published  till 
it  has  been  issued  to  the  public  in  printed  form.  This  latter  view  has  been 
adopted  in  the  Interpretative  Declai-ation,  to  which  England  is  not  a  party. 

'  As  to  plays  published  in  book  form  before  public  performance,  it  is  possible 
that  this  period  of  performing  right,  like  the  tenn  of  ordinary  copyright,  begins 
to  run  from  the  day  of  publication  in  book  form ;  for  all  that  the  1842  Act  (sec.  30) 
has  to  say  is  that  the  first  public  representation  or  perfoimance  of  any  diainatic 
piece  or  musical  composition  shall  bo  deemed  equivalent,  in  the  constnictaoo  ci 
this  Act,  to  the  first  publication  of  any  book ;  thus  not  clearly  excluding  the 
view  that,  for  the  purpose  of  calculating  the  duration  of  performing  right, 
issuing  in  printed  form  is  an  alternative  form  of  publication.  The  earlier  Act  of 
1833,  in  conferring  statutory  performing  right  for  the  first  time,  dated  the  per- 
forming right  in  plays  first  published  in  book  form  fix)m  the  time  of  such 
publication.     The  whole  subject  is  enveloped  in  doubt. 
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(2)  The  performing  right  in  unperformed  plays  ^  which  have 
not  been  published  in  book  form  is  probably  of  perpetual 
duration  under  an  Act  of  1833,' 

(3)  The  performing  right  in  musical  compositions  follows 
the  above  rules,  except  that,  where  a  piece  is  published  in 
printed  form,  the  Copyright  (Musical  Compositions)  Act, 
1882,  makes  it  necessary  for  the  composer  to  place  a  notice 
of  reserration  on  every  copy  in  order  to  retain  his  performing 
right. 

(4)  These  rules  have  nothing  to  do  with  the  copyright  in 
the  printed  play  or  piece  of  music,  which  begins  and  ends 
independently.^ 

Sduoaticmal  Works.  Chrestomathies. — Under  Art.  8  of  the 
Berne  Convention,  it  is  left  to  each  country  to  regulate,  by  its 
domestic  law,  the  question  how  far  the  compilers  of  educa- 
tional and  scientific  works  and  chrestomathies  shall  be  granted 
permission  to  make  borrowings  from  other  copyright  works. 
In  the  English  law  no  such  right  is  recognised ;  though  in 
many  foreign  countries  regard  on  the  part  of  the  State  for 
the  interests  of  science,  literature,  and  education  has  been 
allowed  to  override  the  special  claims  of  the  author,  and  the 
law  permits  takings  of  the  kind  indicated  in  Art.  8  of  the 
Convention. 

Heehanical  Hmdcal  Instnunents. — The  manufacture  and  sale 
of  mechanical  musical  instruments  reproducing  copyright  airs 

*  At  first  fflght  it  is  difficult  to  see  why  an  author  should  keep  a  play  unper- 
foTmed,  if  the  performing  right  in  it  is  of  any  value.  It  may  be  suggested 
that  if  no  manager  can  he  found  to  produce  a  play,  even  with  the  author's 
oonflent,  no  one  is  likely  to  wish  to  produce  it  without  such  consent.  But  it 
must  be  remembered  that  even  a  marketable  play  is  always  written  some  time, 
great  or  small,  before  it  is  actually  perfonned ;  and  that  in  some  special  cases  the 
interval  may  designedly  be  very  large,  as  for  example  when  a  play  is  written 
eariy  in  view  of  an  approaching  coronation. 

»  The  Dramatic  Literary  Property  Act,  3  Will.  IV.,  c.  16,  sec.  1. 

3  Cf.,  however,  » .  2  on  previous  page. 
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IS  specially  permitted  by  §  3  of  the  Closing  Protocol  to  the 
Convention,  which  provides  that  these  processes  are  not  to 
be  considered  as  infringements.  In  view  of  the  fact  that  this 
Article  was  drawn  up  long  before  the  modern  development  of 
the  manufacture'  of  mechanical  musical  instruments, — ^long 
before  the  device  of  making  instruments  with  interchangeable 
parts,  which  enables  an  infinite  variety  of  tunes  to  be  played 
on  one  instrument,  became  generally  known — it  has  been 
doubted  whether  such  instruments — or  rather  the  tune-bearing 
and  interchangeable  discs,  roUs,  bands,  and  cylinders  which 
actually  contain  the  air — should  be  included  within  the  ex- 
emption. The  better  opinion,  however,  seems  to  be  that,  as 
there  is  no  express  limitation  of  the  scope  of  §  3  of  the 
Protocol,  they  must  be  included  in  it. 

In  the  English  domestic  case  of  Boosey  v.  fVhight^  at  any 
rate,  it  has  been  held  that  the  interchangeable  discs,  etc., 
can  only  be  regarded  as  part  of  the  instrument  to  which  they 
are  adapted,  so  that  it  is  no  infringement  of  the  copyright  in 
the  sheet  music  to  make  or  sell  them.  There  is  nothing  in 
the  Convention,  however,  as  there  is  certainly  nothing  in  the 
English  Law,  to  prevent  the  public  performance  upon  these 
mechanical  instruments  of  musical  airs  in  which  performing 
right  subsists  from  being  regarded  as  an  infringement  of  the 
performing  right ;  and  there  is  little  doubt  that  in  England  it 
would  be  so  regarded. 

Hence,  while  the  foreign  composer  has  no  remedy  if  an 
English  manufacturer  chooses  to  make  and  sell  discs,  rolls, 
bands,  or  cylinders  which,  when  inserted  in  their  appropriate 
instruments,  will  repi*oduce  his  copyright  music,  he  has  a  very 
good  remedy  if  any  purchaser  of  such  discs,  rolls,  bands,  or 
cylinders  does  actually  insert  them  and  by  this  means  per- 
forms his  music  in  public. 

>  Boo»eyv.  JVh.ffht  (1900),  1  Ch.  122, 
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SECTION  VI. 

DURATION  OF  THE  PROTECTION  ACCORDED  TO 
FOREIGN  WORKS. 

The  period  of  protection  given  in  England  varies  witli  the  nature  of  the 
work — ^Duration  of  international  protection  under  the  Convention — ^The 
English  rule  ;  *No  greater  right  or  longer  terra  of  Copyright* — Result  of 
the  divergence  hetween  English  Law  and  the  Convention — Remedies  in 
England  not  affected  by  law  of  country  of  origin — Rules  for  foreign 
author  seeking  protection  in  England — Duration  under  the  English  Law— 
The  determination  of  the  country  of  origin — Periods  granted  to  different 
classes  of  works. 

It  is  obvious  that  no  account  of  the  copyright  protection 
given  by  a  country  to  foreign  works  can  be  satisfactory  if  it 
stops  short  with  describing  the  contents  of  the  protection  that 
is  granted,  without  stating  how  long  that  protection  lasts. 
Since,  however,  every  country  in  the  Copyright  Union,  ex- 
cept Haiti,  gives  more  than  thirty  years'  protection,  the  exact 
duration  of  the  protection  given  by  each  State  is  not  a  subject 
of  very  great  international  interest,  for  there  are  compara- 
tively few  works  in  which  after  thirty  years  the  copyright 
remains  of  substantial  value.  Internationally,  the  author,  who 
receives  from  each  country  of  the  Union  the  period  of  pro- 
tection given  to  native  works  (subject  to  the  limitation  that 
it  must  not  exceed  the  period  given  in  the  country  of  origin 
of  the  work),  finds  himself  saddled  with  the  task  of  in- 
Testigating  the  domestic  law  of  a  number  of  foreign  nations 
in  order  to  ascertain  the  extent  of  his  rights.  As  regards  the 
nature  of  the  protection   he  gets,— the  infringements  he  is 

NN 
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secured  against, — ^he  may  fairly  take  his  own  law  as  a  guide, 
since  it  is  only  in  details  that  the  actual  contents  of  copyright 
vary  in  the  civilised  countries  of  the  world.  With  duration, 
however,  this  is  not  so ;  for  the  exact  term  of  protectioo  is 
almost  entirely  an  arbitrary  matter,  and  the  periods  given  vary 
considerably  in  the  different  countries  of  the  Union — ^from  the 
author's  life  plus  80  years  of  Spain  to  the  simple  life  period 
(with  the  alternative  of  40  years)  of  Italy .^ 

Period  of  Protection  given  in  England  varioB  with  the  nature 
of  the  work. — In  ascertaining  the  duration  of  his  international 
copyright  in  England,  the  foreign  author  is  especially  Ukel; 
to  become  involved  in  difficulties.  Most  of  the  countries  of 
the  Union,  having  codified  their  law,  give  one  period  of  pro- 
tection to  all  classes  of  copyright  works,  whether  literary, 
artistic,  musical,  or  dramatic'  In  Great  Britain,  on  the 
other  hand,  the  law  has  been  constructed  piece  by  piece  as 
the  various  classes  of  works  have  established  their  title  to 
recognition,  so  that  there  is  one  Act  for  literary  works,  another 
for  paintings,  drawings,  and  photographs,  another  for  prints 
and  engravings,  and  yet  another  for  works  of  sculpture ;  and 
these  Acts  have  not  yet  been  consolidated  into  a  code.'  As 
a  consequence  the  periods  of  protection  which  these  four 
classes  of  works  receive  differ  considerably  from  each  other, 
and  the  foreign  author  must  be  on  his  guard  against  the 
assumption  that  the  term  of  protection  for  artistic  works  is 
the  same  as  that  which  obtains  for  literary  works. 

*  In  Italy,  after  this  period  liae  expired,  there  are  forty  years  more  of  what  ts 
known  as  the  domaifie  public  payant,  under  which  anyone  may  reproduce  the  work 
at  will,  on  paying  to  the  author  a  i-oyalty  of  five  per  cent,  on  the  published  prii* 
of  each  copy. 

^  This  statement  does  not  hold  as  regards  performing  right  and  translating 
right,  the  duration  of  which  is  in  many  countries  of  the  Union  not  the  same  a* 
that  of  the  ordinary  copyright. 

^  The  House  of  Lords  Copyright  Bill  aims  at  codification ;  hut  even  here  thoo 
is  one  Bill  for  literary  copyright  and  another  for  artistic  copyright. 
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Doratioii  of  International  Protection  under  the  Convention. — 
The  rule  of  the  Berne  Convention  is  that  each  country  shall 
accord  to  the  authors  of  foreign  works  the  same  rights — ^for 
the  same  period — as  it  gives  to  natives,  subject  to  a  proviso 
that  in  no  country  is  the  term  of  protection  thus  given  to  ex- 
ceed that  which  is  accorded  in  the  country  of  origin  of  the  work.^ 

The  English  mle :  *  Ifo  greater  right  or  longer  term  of  (Jopy- 
rigfat* — Here  however  the  English  Act  of  1886,  no  doubt  by 
inadvertence,  has  departed  from  the  intention  of  the  Convention ; 
for  Sec.  2  (iii)  of  this  Statute  provides  that '  The  International 
Copyright  Acts  and  an  order  made  thereunder  shall  not  confer 
on  any  person  any  greater  right  or  longer  term  of  copyright  in 
any  work  than  that  enjoyed  in  the  foreign  coimtry  in  which  such 
work  was  first  produced.'  *  Now  the  object  of  the  Convention 
was  simply  to  limit  the  duration  of  the  international  protec- 
tion in  a  work  by  the  term  of  its  domestic  protection  in  the 
country  of  origin.  It  was  considered,  with  some  reason,  that 
when  a  work  had  ceased  to  enjoy  copyright  in  its  own  country 
its  author  could  hardly  expect  to  continue  to  get  protection  in 
foreign  countries  under  an  international  agreement.  The 
English  statute,  however,  by  its  employment  of  the  phrase 
'  greater  right  or  longer  term  of  copyright'  limits  the  protection 

*  Art.  2 :  *  Authors  belonging  to  one  of  the  coun tries  of  the  Union,  or  their 
lawful  representatives,  shall  enjoy  in  the  other  countries;  for  their  works,  whether 
unpublished  or  published  for  the  first  time  in  one  of  those  counti-ios,  the  rights 
which  the  respectiTe  laws  do  now  or  may  hereafter  grant  to  natives.  The 
enjoyment  of  those  rights  is  subjected  to  the  accomplishment  of  the  conditions 
and  formalities  prescribed  by  the  law  of  the  country  of  origin  of  the  work ;  it 
cannot  exceed,  in  the  other  countries,  the  duration  of  the  protection  granted  in  the 
said  country  of  origin.  The  country  of  first  publication  or,  if  that  publication 
lakes  place  simultaneously  in  several  countries  of  the  Union,  that  one  of  them  in 
which  the  shortest  period  of  protection  is  granted  by  law  is  considered  to  be  the 
coimtry  of  origin  of  the  work.  For  unpublished  works,  the  country  to  which  the 
autlior  belongs  is  considered  to  be  the  country  of  origin  of  the  work.  Posthu- 
JBOUB  works  are  included  among  the  works  protected.' 

2  This  wording  is  repeated  in  Sec.  3  of  the  Order  in  Council  of  28th  Nov., 
1887,  patting  in  force  the  Convention. 
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which  a  foreign  work  may  receive  in  England  by  the  domestic 
law  of  its  country  of  origin,  not  only  in  respect  of  duration, 
but  also  in  respect  of  the  contents  of  its  copyright. 

Sesult  of  the  Diyergence  between  English  Law  and  the  Con- 
yention. — So  that,  for  example,  if  the  law  is  construed  strictly, 
musical  and  dramatic  works  first  published  in  Japan  or  Luxem- 
burg cannot  claim  perfonning  right  in  this  country,  because 
Japan  and  Luxemburg  give  no  performing  right  to  their  own 
works ;  and  literary  works  first  published  in  Germany  are 
subject  to  the  appropriation  of  fragments  at  the  hands  of 
compilers'  of  English  scientific  or  educational  works,  because 
the  German  domestic  law  recognises  a  large  liberty  of  extract 
in  favour  of  independent  scientific  works  and  '  collections  con- 
taining works  of  a  considerable  number  of  authors  and  specifi- 
cally intended  for  use  in  churches  or  schools,  or  in  education, 
or  for  some  special  literary  purpose.'  ^ 

Remedies  in  England  not  affected  by  law  of  oonntsry  of  origin.— 
It  has  been  decided  by  Kekewich,  J.,  in  the  case  of  Baschet  r. 
London  Illustrated  Standard  Co,  (1900),-  that  the  rule  of  the 
International  Act  does  not  extend  to  remedies,  so  that,  where 
the  foreign  work  enjoys  in  its  country  of  origin  rights  of  the 
character  claimed  in  the  English  Courts,  it  docs  not  matter 
whether  the  remedy  sought  is  or  is  not  one  which  might  be 
obtained  in  the  country  of  origin.  In  this  case  an  injimction 
was  granted  against  the  infringement  by  an  English  paper  of 
a  number  of  pictures  and  photographs  which  had  appeared 
in  a  French  publication  entitled  La  Paywrama ;  and  the 
Coiu-t,  in  inflicting  penjilties,  held  that  these  must  he  asses:?ed 
on  the  English,  not  on  the  French,  scale.  In  delivering 
judgment  Kekewich,  J.,  said  :  *  The  principle  is  shortly  this^, 
— A  man  cannot  sue  here  in  respect  of  a  work  published  in 

^  Rco  Sec.  19  of  the  German  Literary  Cop}Tight  Act  of  19th  June,  1901. 
-^  liiUchH  r.  Loudim  Illmtrated  Standard  Co.  (1900),  1  Ch.  73. 
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the  country  of  origin, — in  this  case  France, — ^unless  he  proves 
that  he  is  entitled  to  protection  in  that  country  of  origin  ; 
and,  vice  versa,  a  man  cannot  sue  in  France  in  respect  of  a 
work  published  in  England  unless  he  proves  to  the  satisfaction 
of  the  French  Court  that  he  is  entitled  to  sue  in  England 
as  the  country  of  origin.  But  it  is  a  very  large  step  beyond 
that  to  say  that,  the  right  to  sue  once  admitted,  the  plaintiff 
is  to  have  no  other  remedies  in  the  country  in  which  he  sues 
than  he  would  have  in  the  country  of  origin.  Can  it  be 
contended  that,  sitting  here  as  an  English  judge,  I  am  only  to 
apply  the  remedies  of  the  French  Court,  and,  vice  versa,  that 
the  French  Court  can  only  grant  English  remedies,  however 
out  of  place  and  inapplicable  in  that  jurisdiction  ?  ' 

Rules  for  foreign  author  seeking  protection  in  England. — The 
position  of  the  foreign  Unionist  author  who  seeks  protec- 
tion in  England  is  therefore  this :  He  must  first  satisfy 
himself  that  under  the  law  of  the  country  in  which  his 
work  was  first  published,  he  has  a  good  right  of  the  kind 
which  he  is  about  to  claim,  and  that  that  right  has  not  yet 
expired  in  the  country  of  origin  ;  he  must  further  ascertain  ^ 
that  such  a  right  is  recognised  by  the  English  law,  and  still 
subsists  in  England.  It  is  not  quite  clear  whether  he 
must  also  make  sure  that  the  act  complained  of  is  an 
infringement  under  the  law  of  the  country  of  origin,  as 
well  as  under  the  English  law.  At  any  rate,  when  his 
right  to  redress  is  established,  he  can  go  to  the  English 
Courts  and  demand  any  suitable  remedy  of  the  English 
law.  In  other  words,  the  foreign  author  cannot  assert  in 
England  any  rights  of  which  he  is  not  in  present  enjoyment 
in  his  country  of  origin,  but  all  rights  which  he  does  so 
enjoy,  and    which   exist   under    the    English   domestic    law, 

*  I.e.  by  consulting  thn  English  domestic  law  as  modified  by  thn  Intei  national 

A<-ttt. 
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he  can  make  good  in  the   English  Courts   by  the  ordinary 
means  of  process. 

Duration  under  the  English  Law. — As  to  duration,  both 
under  the  Convention  and  under  the  English  International 
Acts,  the  foreign  author's  copyright  in  England  cannot  last 
longer  than  in  the  country  of  origin.  In  effect,  what  the 
foreign  author  gets  in  England  is  the  period  given  in  the 
country  of  origin  or  the  ordinary  English  period,  whichever  is 
the  shorter. 

In  theory,  the  term  of  protection  given  to  copyright  works 
in  England  is  shorter  than  that  given  in  any  other  country  of 
the  Union  ^  except  Italy  :  so  that  in  general  it  may  he  said 
that  the  limitation  of  the  English  term  by  that  of  the  country 
of  origin  cannot  apply.     As  a  rule  the  foreign  author  will 
receive  the  ordinary  English  term.    In  practice,  however,  some 
difficulty  is  caused  by  the  fact  that  the  English  law,  unlike 
that  of  any  other  Union  country  except  Italy  and  Haiti,  offers 
an  altei-native.     That  is,  to  confine  ourself  for  the  moment  to 
literary  copyright,  protection  is  given  either  for  the  author's 
life  plus  seven  j^ears,  or  for  forty^-two  years  from  publication, 
whichever  is  the  longer.     The  usual  period  of   protection  in 
foreign  countries  of  the  Union  is  life  plus  fifty  years,  which 
cannot  under   any  circumstances  fall  short  of  the   English 
period.    Where  this  is  so  there  is  no  trouble ;  but  in  Germany, 
Japan,  and  Switzerland  copyright  endures  for  the  author's  life 
plus  thirty  years,  without  any  alternative  period.     It  is  easy 
to  see  that  whether  this  term  is  actually  shorter  or  longer 
than  the  English  term  depends  entirely  upon  how  long  after 
publication  the  author  lives.     If  he  dies  within  twelve  years 
after  publication,  the  English  period  is  worth  more  than  the 
German  ;  if  not,  the   latter  is  the  more  valuable.     In  any 
case,    the   rule  of  the  Convention  and  of  the  English  AcU 

'  For  the  periodB  given  in  these  other  countries,  see  table  in  Appendix. 


Sec.  vi.]  DURATION  OF  PROTECTION.  551 

is  clear  enough — ^the  author's  rights  are  to  cease  in  England 
immediately  upon  their  expiration  in  the  country  of 
origin. 

The  Determination  of  the  Conntry  of  Origin. — In  view  of  the 
part  played  by  the  law  of  the  country  of  origin  in  deciding 
the  nature  and  extent  of  the  protection  accorded  in  England 
to  foreign  works,  T\dth  the  conditions  and  formalities  to  be 
fulfilled,  the  determination  of  the  country  of  origin  is  obviously 
a  matter  of  great  importance.  For  all  ordinary  purposes,  the 
definition  of  the  country  of  origin  as  the  country  of  first 
publication  states,  in  almost  truistic  form,  the  principle  which 
is  to  be  applied,  while  the  rule  of  the  Convention  that  for 
unpublished  works  the  country  of  origin  is  the  country  to 
which  the  author  belongs  is  likewise  simple  enough.  But 
what  when  a  work  is  published  simultaneously  in  two  or  more 
foreign  countries  of  the  Union,  or  in  Great  Britain  and  one  or 
more  of  such  foreign  countries  ?  In  this  case,  as  has  already 
been  stated,  the  country  which  gives  the  shortest  domestic 
period  is  treated  as  the  country  of  origin,^  both  by  the  Con- 
vention and  by  the  English  Order  in  Council  of  28th  Nov., 
1887,  which  in  this  respect  supplements  the  International 
Copyright  Act,  1886.^ 

Where  the  question  lies  between  Great  Britain  and  a 
foreign  treaty  country,  and  by  the  application  of  this  rule  the 
foreign  coimtry  is  the  coimtry  of  origin,  the  work  is,  for  all 
purposes  of  English  copyright,  to  be  deemed  a  foreign  work, 
not  a  British  one,  and  to  get  only  the  protection  of  the  Inter- 
national, not  that  of  the  domestic,  Acts.^ 

*  For  the  discnssion  of  a  number  of  difficulties  connected  with  the  determina- 
tion of  the  country  of  origin  in  certain  cases  of  simultaneous  publication,  see 
Part  111.,  Chap,  iii.,  sec.  3. 

*  See  Art.  2,  }  3,  of  the  Convention,  Sec.  6  of  the  Order  in  Council,  and 
Sec.  3  (i)  of  the  International  Act, 

^  See  Sec.  3,  sub-sec.  2  of  the  International  Copyright  Act,  1886.  Tliis  is  in 
accordance  with  the  Convention, 
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Periods  granted  to  different  dasses  of  works. — ^The  foreign 
author  must  be  guided  bj  the  above  rules  in  detennining  how 
far  he  is  entitled  to  the  periods  of  protection  granted  by  the 
English  law^  to  the  various  classes  of  domestic  works.  These 
periods  are  as  follows  : — 

(1)  Unpublished  works  receive  perpetual  protection— but 
it  is  to  be  remembered  that  in  England  the  public  performance 
of  a  play  or  of  a  piece  of  music  counts  as  publication.' 

(2)  For  works  published  in  the  lifetime  of  the  author  the 
following  periods  of  protection  apply  : 

(a)  Literary  works — ^the  author's  life  plus  seven  years,  or 
forty-two  years,  whichever  is  the  longer.' 

(i)  Paintings^  drawings^  and  photographs — the  artist's 
life  plus  seven  years,  without  any  alteniati?e 
period.* 

(c)  Engravings  and  prints — ^twenty-eight  years  from  pub- 
lication.' 

(rf)  Works  of  sculpture — ^fourteen  years  from  publication, 
with  a  prolongation  for  a  further  term  of  fourteen 
years  If  at  the  end  of  the  first  term  the  sculptor  stall 
lives  and  has  kept  the  copyright  in  his  own  hands.* 

(^)  Plays  and  pieces  of  music  are  protected  against  un- 
authorised reprinting  for  forty-two  years,  or  the 
author's  life  plus  seven  years,  whichever  is  the 
longer,  dating  from  publication  in  literary  form ; 
they  are  protected  against  unauthorised  perform- 
ance for  the  same  period,  but  in  this  case  the  term 


'  These,  with  the  Acts  upon  which  they  depend,  are  tahulatedin  the  Appendix. 
»  Sec.  20  of  the  Literary  Copyright  Act,  1842. 
s  Sec.  3  of  the  Ck)pyright  Act,  1842. 

*  Sec.  1  of  the  Fine  Arts  Copyright  Act,  1862. 

*  Sec.  6  of  the  Engrayings  Copyright  Act,  1766. 

«  Sees.  2  and  6  of  the  Sculpture  Copyright  Act,  1814. 
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dates  from  the  first  public  performance.*  If  never 
printed,  their  copyright  is  perpetual ;  if  never 
publicly  performed,  their  performing  right  is 
perpetual.* 
(/)  Translations^  lawfully  produced,  are  protected  in 
their  text  as  original  works.'  Foreign  original 
works  are  protected  against  all  unauthorised  trans- 
lations for  ten  years  from  publication ;  and  if  by 
the  end  of  that  time  the  author  has  caused  a  full 
translation  in  English  to  be  published,  the  protec- 
tion continues  until  the  expiration  of  the  copy- 
right in  the  original,^  after  which  the  author's 
translation^  may  still  enjoy  protection  in  its  text 
for  so  long  a  period  as  remains  of  the  term  which 
it  would  have  enjoyed  if  it  had  really  been  an 
original  work." 
(3)  Posthumous  literary  works  are  protected  for  forty-two 
years  from  publication.^     There  is  no  express  rule  laid  down 

^  Sec.  20  of  the  Copyright  Act,  1 842.  It  has  been  suggested  that  the  performing 
right  in  dramatic  and  musical  works  is  lost  altogether  if  they  are  published  in  book 
form  before  they  have  been  performed,  but  this  view  is  almost  certainly  incorrect. 

^  The  accepted  views  are  adopted  in  the  text,  but  they  are  very  much  subject 
to  doubt.  According  to  a  theory  which  has  considerable  plausibility,  the 
respective  periods  of  performing  right  and  of  copyright  both  begin  to  run  from 
the  same  date,  viz.,  that  of  first  publication  in  book  form  or  first  performance, 
whichever  takes  place  the  earlier. 

'  Sec.  5  (iii)  of  the  International  Copyright  Act,  1886.  Though  the  rest  of 
Sec.  5  relates  solely  to  foreign  works,  there  is  nothing  to  show  that  the  protection 
of  Sub-sec.  3  is  limited  to  translations  of  such  works. 

*  Sec.  6  (i),  (ii)  and  (iv). 

^  Or  translations  :  they  may  be  done  in  various  lang^ges. 

*  This  remainder  may  in  practice  be  nothing,  i,e,  where  the  author  does  the 
traoidation  himself  and  lives  more  than  thirty-five  years  after  the  publication  of 
the  translation,  in  which  case  his  rights  in  the  original  work  (including  his  right 
to  prevent  other  translations  from  being  made)  and  his  right  in  his  translation 
(t.*.  the  right  to  prevent  copies  of  that  particular  version  from  being  made)  will 
expire  together,  seven  years  after  his  death. 

^  Sec.  3  of  the  Copyright  Act,  1842 — ^in  effect  this  merely  amounts  to  a  state- 
ment of  the  fact  that  when  the  author  dies  before  his  work  is  published,  the 
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as  to  the  other  classes  of  posthumous  works,  but  no  doubt 
mutatis  mutandis^  the  ordinary  periods  of  protection  applj.^ 

period  of  forty-two  yean  from  publication  is  always  longer  than  tfac  aliaroaiive 
of  life  plut  seven  years. 

1  Thus,  paintings,  drawings,  and  photographs,  whenever  published,  cease  to  b( 
protected  seven  years  after  the  artistes  death — and  therefore  if  not  pnbliiifaiii 
within  seven  years  from  that  event  will,  when  they  are  published,  getnopn>- 
tection  at  all.  Engravings  and  prints  are  protected  for  twenty-eight  yean  from 
publication,  and  it  docs  not  matter  whether  publication  is  made  before  or  aft(T 
the  artistes  death.  Posthumous  works  of  sculpture  are  protected  for  fonrtan 
years  from  publication,  and  cannot  in  any  case  satisfy'  the  conditions  upon  vhiih 
the  prolongation  of  protection  for  a  further  term  of  fourteen  j'cars  depenik 
Performing  right,  when  it  exists  in  published  works,  will  follow  the  rdffl  o^ 
literary  copj^right  as  to  duration ;  and  the  same  may  be  said  of  the  oopyiight  w 
the  text  of  translations.  Unpublished  works  of  all  classes,  whether  the  aath«ir 
is  alive  or  not,  get  perpetual  protection. 
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SECTION  vn. 

INFRINGEMENTS  AND    REMEDIES   IN   RESPECT  OF 
FOREIGN  WORKS. 

EngliRh  Courts  wili  not  issue  injunctions  to  operate  in  foreign  countries 
— DiflPerent  kinds  of  infringements — Seizure  by  customs  officers — Customs 
requirements  for  seizure — Penalties  for  unlawful  importation  ;  injunctions 
—Remedy  against  unlawful  reprinting  by  injunction,  and  by  action  for 
damages  and  delivery  of  copies — Rules  of  procedure  for  the  foreign 
author. 

As  the  author  of  a  protected  foreign  work  gets  in  England 
no  greater  rights  than  those  which  he  enjoys  in  the  country  of 
origin,  it  may  be  supposed  that  no  act  can  be  regarded  as 
an  offence  against  his  English  copyright  unless  it  would 
constitute  an  offence  under  the  law  of  the  country  of  origin 
if  it  were  committed  in  that  country.  In  this  view,  before 
he  can  make  out  a  good  title  to  the  remedies  of  the  English 
Courts,  the  foreign  author  will  have  to  show  that  the  act 
he  complains  of  is  regarded  as  an  infringement  both  by  the 
English  law  and  by  the  law  of  the  coimtry  of  origin.^ 

English  C!oiirt8  will  not  issue  Injnnetions  to  operate  in  Foreign 
Countries. — And  at  the  outset,  it  is  necessary  to  point  out  that 
these  Courts  will  not  attempt  to  prevent  the  commission  of 
offences  against  copyright  by  British  subjects  in  foreign 
coimtries.     Thus  in  the  case  of  Morocco  Bound  Syndicate  v. 

'  This  has  not  yet  been  definitely  decided  by  the  English  Courts ;  for  it  is  one 
thing  to  say  that  the  works  will  not  be  protected  in  England  unless  they  are 
protected  in  the  country  of  orig^,  and  quite  another  to  say  that  works  will  only 
be  protected  in  England  against  acts  which  are  regarded  as  infringements  in  the 
coontiy  of  origin.    Cf.  Basehet  v.  London  Illustrated  Standard  Co,  (1900),  1  Ch.  73. 
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Harris  (1895)^  the  Chancery  Division  refused  to  restrain 
one  British  subject  from  infringing  the  English  perform- 
ing right  of  another  in  Germany,  on  the  ground  that  its 
jurisdiction  did  not  extend  so  far.  Moreover,  it  &iled  to 
see  how  an  English  injunction  could  be  enforced  in  Germany. 

In  this  case  the  defendant  had  announced  his  intention  of 
performing  the  plaintiffs'  play,  Morocco  Bounds  in  Germany, 
and  had  already  left  England  for  that  purpose  when  the 
injunction  was  sought.  In  support  of  their  case  the  plaintiffs 
produced  an  affidavit  from  a  German  Professor  of  Gottingen, 
who  stated  that  the  unauthorised  performance  was  an  infringe- 
ment according  to  German  law;  and  that  in  Germany  the 
appropriate  remedy  for  such  a  case  would  be  an  injunction. 
But  Kekewich,  J.,  refused  to  grant  redress,  saying,  'No 
doubt  it  is  part  of  the  duty  of  an  English  Court,  in  a  proper 
case,  to  enforce  German  law — that  is  to  say,  enforce  it  in 
England ;  and  the  German  Courts  Y^-ill,  similarly,  enforce 
English  law  in  Germany.  But  to  enforce  German  law  in 
Germany  is  no  more  a  part  of  the  duty  or  power  of  an  English 
Court  than  it  is  of  a  German  Court  to  enforce  English  law 
in  England,  If  the  defendants  are  not  in  England,  they  may 
set  any  such  judgment  at  defiance,  and  unless  they  come  to 
England,  there  will  be  no  means  of  enforcing  it  against  them.' 

This  case  illustrates  the  principle  that  the  appropriate  law 
to  apply  in  determining  the  question  of  infringement  is  the 
law  of  the  country  where  the  acts  complained  of  are  com- 
mitted ;  but  it  does  not  go  far  enough  to  decide  that  the 
English  Courts  will  never,  under  any  circumstances,  assume 
jurisdiction  over  offences  committed  abroad.  The  English 
Courts  will  not  enforce  German  law  in  a  foreign  country: 
but  it  does  not  follow  from  this  that  they  will  not  punish  an 
Englishman  in  England^  for  offences  previously  committed  in 

»  Morocco  Bound  Syftdicate  v.  Harris  (1895),  1  Ch.  634. 
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a  foreign  country,  as,  for  example,  where,  the  defendant  having 
returned  to  England,  the  plaintiff  asks  for  damages  against  him. 
For  such  offences,  according  to  the  rules  of  Private  Inter- 
national Law,^  the  appropriate  Coiui^  is  undoubtedly  that  of 
the  country  where  the  offence  was  committed  ;  but  as  yet  we 
have  no  authority  for  saying  that  the  English  Courts  have 
adopted  this  principle.  Indeed,  as  regards  the  remedy  by 
injunction,  it  is  decided  that  our  Courts  may  exercise  jurisdic- 
tion over  a  defendant  here,  even  in  respect  of  acts  committed, 
or  aboiit  to  be  committed,  abroad."  But,  of  course,  they  will 
not  attempt  to  enforce  this  remedy  in  a  foreign  country. 

A  limitation  of  jurisdiction  which  applies  to  offences  against 
the  domestic  rights  in  an  English  work  must  also  apply  to 
offences  against  rights  granted  to  foreign  works  imder  the 
International  Copyright  Acts ;  so  that  it  will  rarely  be 
advisable  for  a  foreign  author  to  come  to  England  for 
protection  against  injtu'ies  threatened — even  at  the  hands  of 
a  British  subject— outside  the  British  dominions. 

Different  kinds  of  Infringements. — The  ordinary  case  of 
infringement  is,  of  course,  the  reproduction  of  a  work,  or  the 
appropriation  of  the  whole  or  part  thereof,  without  the  author's 
consent.^  Protection  against  such  acts  is  of  the  very  essence 
of  copyright,  and  is  given  with  varying  degrees  of  complete- 
ness by  the  laws  of  all  civilised  nations.  It  is  sufficient  here 
to  indicate  the  existence  of  the  general  principle  in  England, 
without  attempting  to  show  how  its  scope  has  been  defined  by 
the  Courts.  The  English  law  differs  from  that  of  the  other 
countries  of  the  Union  only  in  details,  and  for  a  full  know- 
ledge of  the  details  of  the  protection  given  it  is  necessary 
to  dive  deep  into  the  domestic  law. 

>  Seo  Part  II.,  Chap,  iv.,  sec.  4. 

3  It  is  held  that  Equity  acta  in  personam — Cf.  JStcinp  v,  Orr  Ewing,  9  A.C.  34. 
3  Sec.  16  of  the  Copyright  Act  of  1842  forbids  the  uDauthorised  piinting  or 
causing^  to  be  printed  of  copjnright  books  in  any  part  of  the  BritiBh  dominions. 
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Besides  the  unauthorised  multiplication  of  copies,  the 
English  law  forbids  several  other  acts  in  the  nature  of  impor- 
tation and  sale.  Thus,  with  reference  to  books  reprinted 
abroad,  or  unlawfully  printed  in  the  British  dominions, 

(a)  importing,  or  causing  to  be  imported,^  for  sale  or 

hire,  from  parts  beyond  the  sea  ;  * 

(b)  knowingly  selling,  publishing,  or  exposing  to  sale 

or  hire,  or  causing  to  be  sold,  published,  or 
exposed;  and 

(c)  knowingly  having  in  one's  possession  for  sale  or 

hire; 
are  specially  forbidden   by  the  Copyright  Act,  1842  (sees. 
15  and  17). 

These  provisions  apply  to  foreign  protected  works  in  virtue 
of  the  general  principle  laid  down  by  the  International  Act 
of  1844  (sec.  3),  incorporating  'all  and  singular  the  enact- 
ments of  the  Copyright  Amendment  Act'  into  the  Inter- 
national code.^  Moreover,  Sec.  10  of  the  1844  Act  specially 
prohibits  the  importation  and  sale  of  copies  of  any  protected 
foreign  work,  when  such  copies  have  been  reprinted  in  any 
foreign  country  except  that  in  which  the  original  was  first 
published,  without  the  consent  of  the  owner  of  the  copyright^ 

^  Knowledge  ia  not  essential  to  this  offence.  Cf.  Cooper  r.  IFhittin^hmK 
(1880),  15  Ch.  D.  601. 

^  As  a.  general  principle,  free  importation  from  one  part  of  the  British 
dominions  to  another  is  allowed ;  bat,  since  1875,  copies  of  a  lawful  CaDadiui 
edition  of  a  British  work,  though  produced  by  a  Canadian  licensee,  may  not  be 
imported  into  the  United  Kingdom.  Moreover,  a  Canadian  Act  of  1900  enables 
the  Minister  of  Agriculture  to  prohibit  the  importation  into  Canada  of  copies, 
printed  outside  Canada,  of  any  British  (non-Canadian)  work  in  which  the  sole 
Canadian  rights  have  been  assigned  away.  Copies  of  the  original  Koglieh 
edition  of  the  work  would,  of  course,  be  included  in  such  a  prohibition. 

3  jpi«  Fitti  V.  George  and  Co.  (1896),  2  Oh.  866. 

«  The  text  of  Sec.  10  of  the  1844  Act  is  aa  follows:  *  All  copies  of  books 
wherein  there  shall  be  any  subsisting  copyright  under  or  by  virtue  of  this  Act, 
or  of  any  Order  in  Coundl  made  in  pursuance  thereof,  printed  or  reprinted  in 
any  foreign  country  except  that  in  which  such  books  were  first  published,  shall 


Sac.  Tii.]  REMEDIES   AND  PROCEDURE.  569 

In  the  case  of  Pitt  Pitts  v.  George  (1896)^  it  was  contended 
that  this  section  f  onned  a  complete  code  of  the  law  relating  to 
the  importation  of  miauthorised  copies  of  foreign  protected 
works,  so  that  the  importation  of  copies  unlawfully  printed  in 
the  foreign  country  of  origin  could  not  be  prevented ;  but 
the  Court  of  Appeal  held,  by  a  majority,  that  this  view  was 
inconsistent  with  the  section  incorporating  the  rules  of  the 
Literary  Copyright  Act,  1842.  Accordingly,  they  applied 
Sec.  17  of  the  latter  Act,  prohibiting  the  importation  of  all 
unauthorised  foreign  reprints,  to  the  works  complained  of. 

The  plaintiif  in  this  case  was  the  assignee  of  the  English 
rights  in  a  German  work,  and  he  was  protected  against  the 
importation  of  copies  lawfully  printed  in  Germany  by  the 
holders  of  the  German  copyright ;  the  Court  deciding  that, 
where  the  copyright  in  a  foreign  work  had  been  divided,  the 
words  *  the  proprietor  of  the  copyright '  in  Sec.  17  of  the  1842 
Act  indicated  the  owner  of  the  English  rights. 


be,  and  the  eamo  are  hereby  absolutely  prohibited  to  be  imported  into  any  part 
of  the  British  dominionB,  except  by  or  with  the  coniient  of  the  registered 
proprietor  of  the  copyright  thereof,  or  his  agent  authorised  in  writing,  and  if 
imported  contrary  to  this  prohibition  the  same  and  the  importers  thereof  shaU  be 
subject  to  the  enactments  in  force  relating  to  goods  prohibited  to  be  imported  by 
any  Act  relating  to  the  customs ;  and  as  respects  any  such  copies  so  prohibited 
to  be  imported,  and  also  as  respects  any  copies  unlawfully  printed  in  any  place 
whatsoever  of  any  books  wherein  there  shall  be  any  such  subsisting  copyright  as 
aforesaid,  any  person  who  shall  in  any  part  of  the  British  dominions  import 
such  prohibited  or  unlawfully  printed  copies,  or  who,  knowing  such  copies  to  be 
BO  unlawfully  imported  or  unlawfully  printed,  shall  sell,  publish,  or  expose  to  sale 
or  hire,  or  shall  cause  to  be  sold,  published,  or  exposed  to  sale  or  hii-e,  or  have 
in  his  possession  for  sale  or  hire,  any  such  copies  so  unlawfully  imported  or 
unlawfully  printed,  such  offender  shall  be  liable  to  a  special  action  on  the  case 
at  the  suit  of  the  proprietor  of  such  copyright,  to  be  brought  and  prosecuted  in 
the  same  courts  and  in  the  same  manner,  and  with  the  like  restrictions  upon  the 
proceedings  of  the  defendant,  as  arc  respectively  prescribed  in  the  said  Copyright 
Amendment  Act  with  relation  to  actions  thereby  authorised  to  be  brought  by 
proprietors  of  copyright  against  persons  importing  or  selling  books  unlawfully 
printed  in  the  British  dominions.' 

1  Fitt  FUU  r.  George  and  Co,  (1896),  2  Ch.  866. 
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Seunire  by  Ciuitomi  Ofloen. — ^By  the  Literary  Copyright  Act, 
1842  (sec.  17),  every  copy  reprinted  abroad  and  unkwfolly 
imported  or  otherwise  imlawfuUy  dealt  with  is  made  subject 
to  seizure  at  the  hands  of  the  customs  or  excise  officer,  and  a 
special  penalty  is  imposed  on  the  offender ;  and  by  the  Customs 
Law  Consolidation  Act,  1876  (sec.  42),  ilie  importation  of 
foreign  reprints  of  English  copyright  works  is  altogether  pro- 
hibited, and  it  is  made  part  of  the  duty  of  the  customs  officers 
to  carry  out  the  seizure  upon  the  entry  of  the  infringing  copies 
into  the  United  Kingdom.  In  their  origin,  of  course,  these 
provisions  related  only  to  copies  infringing  the  rights  of 
English  works,  but  the  International  Copyright  Acts,  together 
with  the  Revenue  Act,  1889  (sec.  1),  have  made  them  folly 
applicable  to  the  protection  of  foreign  works  which  enjoy 
copyright  in  this  coimtry.  The  foreign  author  has  thus  a 
full  right  to  prevent  the  importation  of  infringements  into  the 
United  Kingdom.^ 

Customs  Eequirements  for  Seizure In  order  to  have  the 

offending  reprints  seized  by  the  customs  officers  immediately 
on  their  arrival  in  the  country,  the  author  must,  howerer, 
comply  with  the  conditions  of  the  Customs  Consolidation  Act, 
1876  (sec.  42),  which  requires  that  he  shall  give  to  the 
Commissioner  of  Customs  a  notice  in  writing,  duly  declared, 
stating  that  copyright  subsists  in  the  work  in  question  and 
naming  the  date  when  it  will  expire.  The  provisions  of  the 
English  Law  as  to  seizure  are  fully  in  accordance'  with  Art. 
12  of  the  Berne  Convention.^ 

^  In  view  of  the  fact  that  foreign  reprints,  even  of  English  works,  may  he  fredy 
imported  (on  condition  that  a  royalty  shall  be  collected  for  the  anther)  into  nearly 
all  the  colonies  except  Canada,  it  is  impossible  to  say  *  into  the  British  domimoDB.' 

'  Except,  perhaps,  in  the  one  respect  that  seizure  cannot  nsoally  be  made  whm 
unauthorised  reprints  are  imported  into  the  Colonies,  if,  upon  entry,  the  tiitlior*8 
royalties  axe  duly  paid. 

'  *  Eveiy  infringing  work  is  subject  to  seizure  by  the  competent  authorities 
of  the  countries  of  the  Union  in  which  the  original  work  has  a  right  to  legal 
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Penalties  for  VnlawM  Importation;  IxgnnotionB.— Persons  who 
unlawfully  import  offending  foreign  reprints,  or  who  deal  with 
reprints  so  imported  in  any  of  the  ways  set  out  above,  are 
liable,  upon  conviction  before  two  Justices  of  the  Peace,  to 
a  penalty  of  £10  and  double  the  value  of  every  copy  so  un- 
lawfully dealt  with.*  The  author,  however,  need  not  wait 
until  an  actual  importation  has  given  him  the  right  to  put 
into  force  these  stringent  remedies,  but  may,  if  he  so  chooses, 
go  to  the  High  Court  and  obtain  an  injunction  on  proof  that 
an  unlawful  importation  is  threatened ;  for  it  has  been  held 
that  where  a  statutory  penalty  is  imposed,  the  remedy  by 
injunction  may  stUl  be  claimed.^ 

Remedy  against  nnlawfdl  reprinting  by  iqjimction,  and  by  action 
for  damages  and  delivery  of  copies. — For  the  more  ordinary 
offences  against  copyright  the  author  is  provided  with  two 
remedies.  He  may  seek  an  injunction  against  the  threatened 
or  continued  commission  of  an  offence ;  or  he  may  bring  an 
action  for  damages,  and  the  delivery  up  to  him  of  infringing 
copies.'  If  he  succeeds  in  his  action  for  damages,  he  will 
usually  get  a  perpetual  injunction  as  a  matter  of  course.  An 
interim  injunction  is  often  granted  pending  the  trial  of  the 
action  for  damages,  on  primd  facie  cause  shown  by  the  plaintiff; 
in  the  alternative,  the  Court  may  direct  the  defendant  to 
keep  an  account  of  his  profits,  so  that  the  amount  of  these 
may  be  taken  into  consideration  if  damages  are  awarded  in 
the  action.  It  is  noteworthy  that,  while  an  injunction  can  be 
obtained  only  in  the  High  Court,  an  action  can  be  brought 
in  any  Coiui;  of   Record,  including  a   Coimty  Court.      In 

protection.    The  seizure  will  take  place  confonnably  with  the  domestic  law  of 
each  conntiy.' 

^  Sec.  17  of  the  Copyright  Act  of  1842.  £5  of  the  penalty  goes  to  the  customs 
officer  who  makes  the  seizure,  and  £5  to  the  owner  of  the  copyright. 

2  Chop^t,  WhUHn^ham  (1880),  15  Gh.D.  501. 

'  The  Literary  Copyright  Act,  1842,  sees.  15  and  23. 

00 
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considering  whether  it  shall  grant  an  interim  injunction,  the 
Court  will  take  into  account  the  injury  which  the  granting 
or  refusing  the  injunction  may  do  to  the  parties  respectiTelj. 
Thus  it  may  refuse  to  issue  such  an  injunction  when  the 
plaintiff's  right  is  not  quite  clear,  and  the  temporary  restric- 
tion on  sale  would  cause  a  disproportionate  amount  of  loss  to 
the  defendant ;  or  when  the  defendant  would  be  able  to  pro- 
duce another  similar  work  from  original  sources  in  a  yery 
short  time.^ 

Eemedies  attaching  to  artistic  copyright,  perfbrming  rigU,  etc. 
— Broadly  speaking,  the  remedies  here  enumerated  as  applic- 
able to  infringements  of  copyright  in  literary  works  apply  also 
to  infringements  of  copyright  in  works  of  fine  art,  engravings, 
and  sculptures,  and  to  infringements  of  performing  right ;  but 
in  most  of  these  cases  penalties  are  exacted  upon  simple 
infringement,  not  only  upon  unlawful  importation. 

Bnles  of  Prooednre  &r  the  Foreign  Author. — On  the  principle 
that  procedure  follows  the  Court,  the  foreign  author  who 
comes  to  England  to  seek  a  remedy  must  obserre  the 
ordinary  rules  of  procedure  in  the  Enghsh  Courts.^ 

Art.  1 1  of  the  Berne  Convention '  provides  that  the  person 

1  Oox  V.  Zand  and  Water  Co.  (1869),  9  £q.  324. 

2  Though  registration  can  hardly  be  oonsidered  as  an  ordinazy  prooeasaal 
formality,  it  may  be  noted  here  that  for  foreign  protected  works  this  is  not 
'a  condition  precedent  to  suing,'  no  registration  whatever  being  required  for 
such  works. 

'  Art.  11  of  the  Convention  runs  thus :  '  In  order  that  the  authors  of  woils 
protected  by  the  present  Convention  may,  in  the  absence  of  proof  to  the  oob- 
tiary,  be  considered  as  such,  and  oonaequently  admitted  to  institute  prooeedingB 
against  infringements  before  the  courts  of  the  various  countries  of  the  Union,  it 
is  sufficient  for  their  name  to  be  indicated  on  the  work  in  the  accustomed 
manner.  For  anonymous  or  pseudonymous  works,  the  publisher  whose  name  b 
indicated  on  the  work  is  entitled  to  safeguard  the  rights  belonging  to  the  author. 
He  is,  without  further  proof,  reputed  the  lawful  representative  of  the  anonymoiis 
or  pseudonymous  author.  It  is  understood,  nevertiielesB,  that  the  oouits  may,  if 
necessary,  require  the  production  of  a  certificate  from  the  competent  authoritT, 
stating  that  the  formalities  prescribed,  according  to  Article  2,  by  the  law  of  tiw 
country  of  origin  have  been  fulfilled.' 
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whose  name  is  indicated  on  a  work  shall,  in  the  absence  of  proof 
to  the  contrary,  be  deemed  to  be  the  author  and  permitted 
to  take  proceedings  in  the  Courts  of  the  Union ;  while  for 
anonymous  and  pseudonymous  works  the  publisher  whose 
name  is  indicated  on  the  work  shall  be  entitled  to  act  as 
the  representative  of  the  author.  These  presumptions  relate 
only  to  the  fact  of  authorship,  and  are  not  to  prejudice  the 
right  of  the  Courts  to  demand  proof,  by  an  official  certificate, 
that  the  conditions  and  formalities  of  the  country  of  origin 
have  been  fulfilled,  as  required  by  Art.  2. 

There  is  nothing  in  the  English  Copyright  Acts  which 
expressly  authorises  the  Courts,  in  the  absence  of  registration, 
to  presume  that  the  person  whose  name  is  on  the  work  is  in 
fact  the  author  or  publisher  as  the  case  may  be,  and  in  our 
international  copyright  system  registration  finds  no  place. 
Nevertheless,  the  rule  of  Art.  II  of  the  Convention  is  in  effect 
realised  by  the  Literary  Copyright  Act  (sec.  16),  which 
enacts  that  the  defendant  in  any  action  relating  to  copyright 
shall  give  notice  in  writing  to  the  plaintiff  of  the  objections 
on  which  he  proposes  to  rely  ;  and,  further,  if  he  alleges  that 
the  plaintiff  is  not  the  true  owner  of  his  copyright,  that  he 
shall  specify  the  name  of  the  person  whom  he  alleges  to  be 
the  owner,  together  with  the  title  of  the  book  and  the  time  and 
place  of  publication. 

As  to  the  means  of  proof  that  the  conditions  and  formalities 
of  the  coimtry  of  origin  have  been  fulfilled,  the  International 
Copyright  Act,  1886  (sec.  7),  provides  that  where  it  is  neces- 
sary to  prove  the  existence  or  proprietorship  of  any  foreign 
protected  work,  an  extract  from  a  register,  or  a  certificate,  or 
other  document,  shall,  if  duly  authenticated,  be  admissible  in 
the  English  Courts  as  evidence  of  the  facts  named  therein.^ 

*  *  Where  it  in  neoessaiy  to  prove  the  existence  or  proprietorship  of  the  copy- 
light  of  any  work  first  produced  in  a  foreign  country  to  which  an  Order  in 
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Thus  the  production  of  such  an  extract,  certificate,  or  other 
document  from  his  own  country  is  for  the  foreign  author  the 
appropriate  means  for  the  proof  of  his  title  in  the  English 
Courts.  Where  no  formalities  are  required  in  the  foreign 
country  of  origin,  the  evidence  of  a  legal  expert  belonging  to 
that  country,  given  in  person  or  by  affidavit,  will  be  accepted 
as  proof  of  the  state  of  the  law.^ 

Council  under  the  International  Copyright  Acts  applies,  an  extract  from  a 
register,  or  a  certificate,  or  other  document  stating  the  existence  of  tb6  copy- 
right, or  the  person  who  is  the  proprietor  of  such  copyright,  or  is  for  the  puipoK 
of  any  legal  proceedings  in  the  United  Kingdom  deemed  to  be  entitled  to  soch 
copyright,  if  authenticated  by  the  official  seal  of  a  Minister  of  State  of  the  said 
foreign  country,  or  by  the  official  seal  or  the  signature  of  a  British  diplomatic  or 
consular  officer  acting  in  such  country,  shall  be  admissible  as  evidenoe  of  the 
facts  named  therein,  and  all  courts  shall  take  judicial  notice  of  every  sacfa 
official  seal  and  signature  as  is  in  this  section  mentioned,  and  shall  sdmit  in 
evidence,  without  proof,  the  documents  authenticated  by  it.' 

^  Cf.  Morocco  Bound  Syndicate  v.  Harris  (1895),  1  Ch.  534,  where  an  affida\it 
was  filed  by  Dr.  Cruesemann  of  Gottingen,  stating  that  the  perfomuuice  oom- 
plained  of  was  an  infringement  according  to  German  Law. 
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SECTION  vin. 

THE   BETBOACTIVE  APPLICATION  OF  INTER- 
NATIONAL   PROTECTION  IN  ENOLAND. 

The  general  principle  of  retroactivity — Subsisting  and  valuable  rights 
and  interests  protected — Courts  will  not  recreate  an  expired  right — 
Definition  of  'subsisting  and  valuable  rights  or  interests* — ^The  conditions 
of  retroactive  protection. 

The  General  Principle  of  Setroactiyity. — When  an  Order  in 
Council  is  issued  in  favour  of  a  foreign  country,  its  effect 
would  normally  be  limited  to  such  works  of  that  country  as 
should  be  first  published  after  the  date  of  its  coming  into 
force.  It  is,  however,  undesirable  to  draw  an  invidious  dis- 
tinction in  favour  of  such  works,  as  against  all  those  works 
published  before  that  date  which  are  still  in  enjoyment  of 
copyright  in  their  country  of  origin.^  Those  works  which 
would  stiU  get  protection  in  England  if  there  had  always  been 
an  Order  in  force  ought  to  get  protection  when  an  Order 
actually  comes  into  force ;  although  the  protection  which  is 
given  to  them  should  not  be  allowed  to  interfere  with  the 
subsisting  and  valuable  interests  which  may  have  been  lawfully 
created  in  tmauthorised  reproductions  before  the  coming  into 
force  of  the  new  Order.     Provision  has  accordingly  been  made 

^  The  number  of  these,  and  with  it  the  practical  importance  of  the  subject  of 
retroactivity,  is,  of  course,  decreasmg  year  by  year.  And  there  are  many 
works  in  which,  though  the  copyiight  still  subsists,  the  translating  right  has 
expired,  owing  to  neglect  on  the  part  of  the  author  to  publish  a  translation 
in  English  within  the  allotted  period  of  ten  years.  Retroactivity,  however, 
will  always  find  some  application  while  new  countries  continue  to  join  the 
lutematioDal  Union. 
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in  England — ^with  due  regard  for  the  latter  consideration— 
for  the  retroactive  application  of  Orders  in  Council  made 
under  the  International  Copyright  Acts. 

SnbsistuLg  and  Valuable  Sights  and  Interests  Proteetei— 
The  Berne  Convention,  while  recognising  the  general  principle 
of  retroactivity,^  left  each  country  to  decide  for  itself  under 
what  reservations  the  principle  should  be  put  into  practice.' 
And  in  England  some  qualifications  to  the  full  application  of 
the  principle  have  been  introduced,  in  order  to  safeguard  sub- 
sisting and  valuable  rights  and  interests  acquired  before 
protection  was  extended  to  foreign  works. 

The  International  Copyright  Act,  1886  (sec.  6),  after  enact- 
ing that,  where  an  Order  in  Council  is  made  with  respect  to  any 
foreign  coimtry,  works  published  before  the  date  at  which  it 
comes  into  force  shall  be  entitled  to  the  same  rights  and 
remedies  as  if  the  Order  had  been  in  force  at  the  time  when 
such  works  were  produced,  goes  on  to  make  a  reservation  in  tiie 
following  words  :  *  Provided  that  where  any  person  has  before 
the  date  of  the  publication  of  an  Order  in  Council  lawfully  pro- 
duced any  work  in  the  United  Kingdom,  nothing  in  this  section 
shall  diminish  or  prejudice  any  rights  or  interests  arising  from 

>  Art.  14. — *  The  present  Convention,  under  the  reservations  and  oonditiciis 
to  be  determined  by  a  common  agreement,  applies  to  all  works  which,  at  the 
time  of  its  coming  into  force,  have  not  yet  fallen  into  the  public  domain  in  their 
country  of  origin.* 

'  §  4  of  the  Closing  Protocol :  '  The  application  of  the  Berne  Convention  and 
of  the  present  Additional  Act  to  works  not  fallen  into  the  public  domain  in  their 
countiy  of  origin  at  the  time  of  the  coming  into  force  of  those  Acts,  shall 
take  effect  according  to  the  stipulations  relative  thereto  contained  in  special 
conventions  existing  or  to  be  concluded  for  the  purpose.  In  default  of  such 
stipulations  between  countries  of  the  Union,  the  respective  countries  shall  regu- 
late, each  for  itself,  by  domestic  legislation,  the  manner  in  which  the  prindi^ 
contained  in  Art.  14  is  to  be  applied.  The  stipulations  of  Art.  14  of  ^e  Bone 
Convention  and  of  this  paragraph  of  the  Closing  Protocol  apply  equaUy  to  the 
exclusive  right  of  translation,  as  granted  by  the  present  Additi<MULl  Act.  The 
above-mentioned  temporary  provisions  are  applicable  in  case  of  new 
to  the  Union.' 
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or  in  connection  with  such  production  which  are  subsisting 
and  valuable  at  the  said  date.' 

Courts  will  not  reereate  an  ei^ired  Sight — The  English 
Courts  have  held  that  the  rule  of  retroactivity  thus  laid 
down  does  not  apply  to  rights  which,  though  they  have  imder 
some  arrangement  made  before  1886  already  enjoyed  pro- 
tection, have  lapsed  before  the  coming  into  force  of  the  Order 
in  Coimcil;  even  when  the  Act  of  1886  so  extends  the 
term  of  protection  that,  if  that  Act  had  been  in  force  at 
the  time  when  such  works  were  first  produced,  they  would  stUl 
enjoy  the  rights  in  question  in  England. 

This  was  decided  in  the  case  of  Lauri  v.  Renad  (1892),^ 
where  protection  in  England  against  a  translation  was  claimed 
for  a  French  work  entitled  Le  Voyage  en  Suisse^  which  was 
still  in  enjoyment  of  copyright  in  its  country  of  origin.  The 
work  had  already  enjoyed  a  five  years'  translating  right  in 
England  under  the  International  Act  of  1852,  and  this  had 
expired  in  1884 ;  but  imder  the  Act  of  1886,  retroactively 
applied,  it  would  get  a  translating  right  equal  to  the  whole 
duration  of  the  copyright  in  the  original  work,  which  still  had 
fiome  years  to  run  in  England.  It  was  urged  that  the  rule 
of  retroactivity  must  be  enforced  in  this  sense,  but  the  Court 
refused  to  *  revive  or  re-create'  the  translating  right  which 
had  expired,  holding  that,  in  order  to  enable  them  to  do  this, 
express  words  in  the  statute  were  necessary.* 

Definition  of  '  Subsisting  and  valuable  Bights  or  Interests.' — 
Apart  from  this  one  question  as  to  the  revival  of  an  expired 
right,  the  Courts  have  been  chiefly  occupied  with  defining  the 
effect  of  the  reservation  in  favour  of  reproductions  lawfully 

1  Lauri  V.  Mmad  (1892),  3  Ch.  402. 

s  Kay,  L.  J.,  went  so  far  as  to  suggest  that  the  effect  of  the  role  as  to  retro* 
activity  was  to  be  limited  to  works  published  in  the  interval  between  the  passing 
of  tiie  Act  of  1886  and  the  coming  into  force  of  the  Order  in  Ck>uncil.  But  this 
opixiion  is  now  generally  disregarded. 
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made  ^  before  the  establishment  of  international  protection  m 
which  subsisting  and  valuable  rights  or  interests  have  been 
acquired. 

It  has  been  held  that  the  term  ^  rights '  applies  to  cases 
where  a  legal  right — an  *  exclusive  right  in  a  particular  per- 
son'— ^subsists,  e.g.  bj  the  translation  or  adaptation  of  the 
original,'  and  the  term  ^  interests '  to  cases  where  some  special 
claim,  over  and  above  that  of  the  ordinary  public,  has  been 
established  in  the  reproduction  of  the  original  work,  e.g.  by 
the  expenditure  of  capital  and  skill  upon  its  reproduction.' 

Where  capital  or  skill  has  thus  been  expended  it  does  not 
matter  how  small  the  amount  may  be.  Thus  in  Moul  r. 
Groenings  (1891),*  a  bandmaster  who,  having  purchased  for 
5s.  a  piece  of  music  called  ^  The  Caprice  Polka,'  which  was 
copyright  in  France,  and  &om  it  made  band  parts,  had 
instructed  his  band  in  it,  and  performed  it  on  Brighton  pier 
— ^all  before  6th  December,  1887, — ^was  held  to  have  obtained 
such  an  interest  as  to  afford  him  protection  trom  the  claims 
of  the  author  of  his  original  work.'  In  Schauer  r.  Field 
(1893),*  a  German  oil-painting  named  *Lisette'  had  been 
reproduced  by  photography  on  a  small  scale  by  the  defendants, 

^  Le.  <  without  oontravening  any  existing  copyright.'    Maul  and  Jfa^tw  r. 
Gromingt  (1891),  2  Q.B.  443,  per  A.  L.  Smith,  J. 
'  Pei'  A.  L.  Smith,  J.,  Moul  and  Mayeur  v,  Qroeningt, 
'  Per  Chitty,  J.,  in  Sehatter  v.  Field  (1893),  1  Ch.  35. 

*  Moul  and  Mayeur  V.  Oroeninge  (1891),  2  Q.B.  443. 

^  In  this  case  an  English  publisher  (Lafleur)  had,  before  the  coming  into  force 
of  the  Berne  Convention,  printed  and  published  the  French  polka  in  qaestioD 
and  the  bandmaster  had  bought  his  copy  of  this  pubUaher.  A.  L.  Smith,  J., 
in  the  Divisional  Court,  suggested  that  Lafleur's  interest  alone,  apart  from 
that  of  Groenings,  might  serve  as  a  defence  to  the  latter.  *  If  all  the 
bandmasters  in  the  Kingdom,'  he  said,  'are  to  be  preveiited  from  pUying 
the  polka,  it  might  be  that  Lafleur's  interest  in  his  unsold  copies,  if  such  there 
be,  would  be  seriously  affected,  and  it  seems  to  me  that  this  would  also  prevent 
this  action  from  succeeding  if  Lafleur  were  in  such  a  position  at  the  date  of  the 
order.' 

•  Sehauer  v.  Field  (1893),  1  Ch.  36. 
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and  registered  as  their  trade  mark ;  and  it  was  afterwards 
widely  employed  by  them  on  show  cards  and  trade  lists  for 
purposes  of  advertisement.  The  plaintiffs  limited  the  scope 
of  their  action  to  certain  show  cards  which  had  admittedly 
been  produced  subsequently  to  December,  1887.  But  the 
Court  held  that  the  defendants  had  a  valid  interest  in  the  trade 
mark  as  such,  and  in  its  use  for  purposes*  of  advertisement  by 
means  of  show  cards ;  it  refused  to  take  into  consideration 
the  date  at  which  the  show  cards  themselves  were  produced. 

The  interest  must  be  a  ^  direct,  subsisting,  pecuniary  interest,' 
as  was  laid  down  in  Moul  v.  Groenings  (1891)^  and  Hanfstaengl 
V.  Holhway  (1893).^  In  this  latter  case  the  defendant  had, 
before  the  coming  into  force  of  the  Order  in  Council,  repro- 
duced a  Gennan  picture,  'The  Guardian  Angel,'  by  photo- 
graphy, for  purposes  of  advertisement.  He  printed  copies 
from  fresh  stones  made  after  1887,  and  it  was  held  that  plain- 
tiff— the  owner  of  the  copyright  in  the  original  picture — ^was 
entitled  to  protection  against  these,  because  in  1887  the  de- 
fendant could  not  be  said  to  have  a  direct  subsisting  pecuniary 
interest  in  reproducing  the  picture  as  he  subsequently  did.^ 

The  Conditions  of  Betroactiye  Protection. — Hence  the  posi- 
tion of  the  foreign  author  with  regard  to  works  published 
before  the  coming  into  force  of  the  Order  in  Coimcil  relating 
to  the  country  of  first  publication^  is  this.  He  will  get  the 
protection  of  the  English  Law  on  the  conditions  : 

(a)  that  copyright  still  subsists  in  the  work  in  the 
country  of  origin ; 

1  Moulv,  Groenings  (1891),  2  Q.B.  443. 

2  Hanfataenglv.  HolUtway  (1893),  2  Q.B.  1. 

3  It  has  been  suggested  that  in  deciding  if  a  valid  right  or  interest  still  sub- 
sists,  the  Ck>urt  should  take  into  consideration  whether  the  edition  of  the  work 
last  lawfully  produced  before  the  application  of  retroactivity  has  been  exhausted, 
and  whether  the  producer  has  been  recouped  for  his  outlay. 

^  The  date  is  6th  December,  1887,  for  most  of  the  countries  of  the  Copyright 
Union,  t.^.  for  Belgium,  France,  Geimany,  Haiti,  Italy,  Spain,  Switzerland,  and 


670        ENGLISH  PROTECTION  OF  FOREIGN  AUTHORS.     [Chip.  I. 

(b)  that  if  the  Order  in  Council  and  the  International 

Acts  had  been  in  force  at  the  date  of  its  pro- 
duction, the  work  would  under  these  still  be  in 
enjojrment  of  English  copyright ;  and 

(c)  that  if  the  work  has  already  obtained  in  EDglaod 

a  right  of  the  character  claimed,  that  right  has 
not  yet  in  fact  lapsed  at  the  date  at  which  the 
Order  comes  into  force. 
The  protection  obtained  by  a  work  which  satisfies  these 
conditions  avails  against  all  reproductions,  except  those  which 
are  protected  by  (a)  legal  rights  or  special  interests^,  (b)  sub- 
sisting at  the  date  of  the  coming  into  ioxce  of  the  Order,  and 
(c)  of  some  pecimiary  value  at  that  time* 

Tunis;  10th  August,  1888,  for  Luxemburg;  15th  October,  1889,  forMoittoo; 
1st  August,  1896,  for  Norway ;  8th  August,  1899,  for  Japan;  9th  October,  1903, 
for  Denmark ;  and  12th  December,  1904,  for  Sweden.  Most  of  these  later 
Orders,  however,  operate  retroactiyely  from  the  actual  date  of  the  jiew  ooontrj's 
accession.  The  Copyright  Conyention  with  Austria-Hungary  was  put  in  force 
as  from  the  Uth  May,  1894.  The  amendments  in  th^  earlier  Orden  carried  oat 
by  the  Order  in  Ck>uncil  enforcing  the  Additional  Act  of  Fans  are.  made  to 
operate  retroactiTely  by  that  Order,  the  date  of  which  is  7tii  March^  1898.  Tim 
latter  Order  applied  to  all  the  above-mentioned  countries  except  Haiti,  Japea, 
Denmark,  Norway,  and  Sweden.  For  the  first  three  countries,  ho#ever,  sepaitte 
Orders  were  issued  on  19th  May,  1898,  8th  August,  1899,  and  9tbOctober,  1903, 
respectively.  The  benefits  of  the  Additional  Act  have  not  been  ext^ded  by 
Order  in  Council  to  Norway ;  but  by  the  Order  of  12th  December,  1904,  they 
are  applied  to  Sweden,  though  that  country  is  not  itself  a  party  to  the  Additional 
Act.  The  Order  in  Council  of  16th  May,  1893,  extending  the  benefits  of  tihe 
International  Copyright  Acts  to  Montenegro,  was  revoked  when  that  ooontiy 
announced  its  intention  of  withdrawing  from  the  International  Copyright 
Union,  by  another  Order  dated  9th  August,  1899. 
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ADDITIONAL    SECTION. 
THE  BIGHTS  OF  AN  ENGLISHMAN  ABROAD, 

Treaty  countries  accord  the  rights  of  their  domestic  law — ^The  English 
anthor's  rights  under  the  Berne  Convention  and  the  Vienna  Treaty — 
Fulfilment  of  English  conditions  and  formalities  required  hy  the  treaty 
countries — Conditions  exacted  hy  the  United  States — Possihle  qualifications 
of  general  rule  as  to  author's  rights — ^Translating  right — Lawful  transla- 
tionsr— Performing  right — ^Indirect  Appropriation  ;  Adaptations,  etc. — 
Newspaper  and  magazine  articles — ^The  right  of  extract  for  school  hooks, 
etc. — ^Mechanical  musical  instruments — ^Term  given  in  the  countries  of  the 
Union  ;  the  country  of  origin — ^Term  given  in  Hungary,  Austria,  and  the 
United  States — Simultaneous  puhlication  in  the  British  dominions  and  a 
foreign  country — Remedies  and  procedure — Retroactivity  of  treaties. 

It  will  have  been  seen  by  this  time  that  the  rights  accorded 
to  foreign  authors  in  England  are  by  no  means  inconsider- 
able. It  remains  in  conclusion  to  give  some  account  of  the 
rights  which  an  English  author^  enjoys  in  foreign  countries. 
From  the  practical  point  of  view  the  importance  of  these 
countries  depends  on  the  magnitude  of  the  demand  within 
them  for  English  works  in  original  or  in  translation.  The 
author  of  an  English  work  will  care  little  whether  or  not  that 
work  is  protected  in,  say,  Kussia  and  Turkey,  since  his  works 
are  not  likely  to  find  any  appreciable  sale  in  either  of  these 
countries.  On  the  other  hand,  in  the  great  literary  countries 
of  the  world  international  protection  is  exceedingly  valuable 
to  an  EngUsh  author, 

^  I,e.  an  author  who,  having  first  puhlishod  his  work  in  the  British  dominions, 
enjoys  the  domestic  protection  of  the  English  law. 
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In  particular  this  is  true  of  the  United  States  of  America, 
where  English  works  in  the  original  tongue  are  intelligible  to 
the  ordinary  native  public.  But  this  latter  country  has  not 
jet  come  to  recognise  the  principle  of  international  protection, 
in  spite  of  the  Chace  Act  of  1891 ;  that  statute  does  not 
protect  any  works  except  those  first  published  in  the  United 
States,  or  simultaneously  published  there  and  in  a  foreign 
State,  and  all  these  must  fulfil  in  other  respects  the  ordinary 
conditions  of  the  American  law.  Hence  the  English  author 
cannot  gain  copyright  in  the  United  States,  unless  he  inde- 
pendently assumes  the  additional  character  of  the  author  of 
an  American  work. 

Treaty  Countries  accord  the  rights  of  their  Somestie  Law.— 
The  basis  of  all  international  agreements  is  reciprocity  ;  and 
it  will  be  found  that  the  countries  to  whose  authors  Great 
Britain  extends  her  own  domestic  protection,  in  return  extend 
their  domestic  protection  to  the  authors  of  English  works. 
Thus  an  English  author  will  gain  in  each  of  the  countries  of 
the  International  Copyright  Union, — ^in  Belgium,  Denmark, 
France,  Germany,  Haiti,  Italy,  Japan,  Luxemburg,  Monaco, 
Norway,  Spain,  Sweden,  Switzerland,  and  Tunis, — ^and  in 
addition  in  Austria  and  Hungary,  all  the  rights  which  those 
countries  respectively  accord  to  their  own  native  authors. 
And,  since  in  most  foreign  States  an  international  treaty 
ipso  facto  becomes  law,  without  need  of  any  special  statutory 
legislation  to  carry  it  into  effect,  he  will  usually  get  these 
rights  without  any  such  exceptions  as  are  created  in  England, 
where  the  International  Acts  have  failed  to  carry  out  the  full 
intention  of  the  treaties  which  they  enforce.  There  is  in  such 
countries  no  room  for  the  discrepancies  which  exist  between 
the  English  law  and  the  Berne  Convention,  as  a  consequence  of 
the  imperfect  re-enactment  of  some  of  the  provisions  of  the 
latter  agreement  in  the  International  Copyright  Act  of  1886. 
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The  English  Author's  Sights  under  the  Berne  Convention  and 
the  Vienna  Treaty.^Speaking  generally,  then,  the  English 
author  has  only  to  consult  the  Berne  Convention  and  the 
Vienna  Treaty  with  Austria-Hungary,  in  order  to  ascertain 
his  foreign  rights.  That  is,  his  foreign  international  rights — 
for,  apart  altogether  from  treaty  relations,  many  States  protect 
an  author,  if  only  his  work  is  first  published  in  their  territory 
and  the  conditions  and  formalities  of  the  domestic  law  are 
fulfilled ;  even  in  the  United  States,  where  the  author's 
nationality  is  still  of  considerable  importance,  English  authors, 
as  we  have  seen,  are  admitted  to  copyright  under  such  a  rule. 
Here,  however,  we  are  mainly  concerned  with  the  rights 
which  a  work  published  in  the  British  dominions  will  obtain  in 
foreign  countries.^ 

In  France,  Belgium,  and  Luxemburg  such  a  work  receiyes 
under  the  domestic  law  the  same  rights  as  are  accorded  to 
native  works,  but  in  other  countries  its  protection  depends 
entirely  upon  the  provisions  of  treaties  which  Great  Britain 
may  have  concluded  with  them.  Of  such  treaties  the  Berne 
Convention  of  1886  and  the  Vienna  Treaty  of  1893  with 
Austria-Hungary  are  the  only  two  now  in  force.  No  treaty 
with  the  United  States  exists,  and  works  first  published  in 
the  British  dominions  are  not  protected  in  that  country. 

As  the  treaties  relating  to  copyright  which  are  actually  in 
force  between  Great  Britain  and  foreign  countries  all  embody 
the  principle  of  reciprocity,  the  protection  of  English  works 
in  such  countries,  considered  apart  &om  the  details  of  the 
various  domestic  codes,  follows  the  same  principles  as  the  pro- 
tection of  foreign  works  in  England ;  and  of  these  principles 

*  Under  the  Berne  Convention,  the  right  of  unpublished  works  to  protection  is 
regulated  by  the  nationality  of  the  author,  so  that,  as  long  as  the  work  of  an 
TSngliflhman  remains  unpublished,  it  is  protected  throughout  the  Union.  A 
published  work  is  only  protected  by  the  Convention  if  the  first  publication  took 
place  in  one  of  the  countries  of  the  Union. 
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a  general  knowledge  may  be  obtained  bj  a  perusal  of  the  pre- 
ceding Sections  of  this  chapter,  with  the  exception,  howeyer, 
of  Sections  1  and  2,  which  describe  matters  peculiar  to  inter- 
national protection  as  granted  in  England. 

FuLBIment  of  English  Conditions  and  Formalities  required  by 
the  Treaty  Countries. — The  general  rule,  as  stated  above,  is 
that  in  each  of  the  treaty  countries  the  author  of  a  work 
published  in  the  British  dominions^  gets  the  same  rights  as  a 
native.  In  order  to  be  eligible  for  copyright  at  all,  the  work 
must,  of  course,  be  a  literary  or  artistic  work.  The  only 
other  condition  of  protection  is  that  it  shall  have  fulfilled 
the  conditions  and  formaUties  of  the  country  of  origin,  i.e, 
that  it  shall  have  been  duly  registered  in  England.^  Deposit 
of  copies,  though  provision  is  made  for  it  in  the  English 
Copyright  Acts,  has  strictly  nothing  to  do  with  copyright, 
since  the  question  whether  it  has  been  carried  out  can  in  no 
way  affect  the  vesting  of  protection  or  the  right  of  action ; 
the  duty  of  deposit  is  in  fact  an  independent  obligation, 
enforced  by  a  separate  penalty.  Hence,  from  the  point  of  view 
of  international  protection,  there  is  no  need  for  the  English 
author  to  make  the  deposit  required  by  the  English  Copyright 
Acts. 

No  country  of  the  Union  now  requires  the  fulfilment  of  any 
formalities  beyond  those  of  the  country  of  origin.  It  is 
probable  that  these  alone  were  contemplated  by  Art.  2  of  the 
Convention   of    1886,   but  in   imposing  the  conditions   and 

'  Or  the  English  author  of  an  unpublished  work. 

'  In  view  of  the  fact  that  in  England  registration  is  not  a  condition  of  the 
vesting  of  copyright,  but  only  a  condition  precedent  to  suing,  it  is  doabtfnl 
whether,  even  if  he  does  not  register,  the  author  of  an  English  work  is  not 
entitled  to  the  benefit  of  the  Convention.  In  practice  it  would  always  be  safer 
to  carry  out  the  registration.  Moreover,  registration  would  be  found  useful  in  the 
event  of  litigation  in  a  foreign  country,  since  an  official  extract  from  the  register 
would  doubtless  be  accepted  by  the  Courts  as  a  certificate  of  title  in  the  country 
of  origin  under  Art.  11  of  the  Convention. 
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fonnalities  of  the  country  of  origin  this  Article  made  no 
express  provision  that  no  others  should  be  imposed.  The 
Interpretative  Declaration  of  1896,^  however,  made  it  clear 
that  this  inference  was  drawn  by  all  the  countries  of  the  Union 
except  Great  Britain.'  Hence  there  can  be  no  reasonable 
doubt  that  an  English  author  who  has  duly  registered  in 
England  is  entitled  to  protection  throughout  the  Union  with- 
out further  formalities. 

With  regard  to  protection  in  Austria  a  similar  rule  is 
expressly  laid  down  by  the  Treaty  of  1893  (Art.  6).  For 
protection  in  Hungary  it  is  required  that  both  the  English 
conditions  and  formalities  and  those  prescribed  by  the  law  of 
Hungary  shall  be  fulfilled.' 

Conditions  exacted  by  the  Vnited  States. — In  the  United 
States  the  English  author  receives  no  special  international 
protection,  though  since  the  international  arrangement  of 
1891  his  alien  nationality  no  longer  debars  him  from  obtain- 
ing protection  upon  satisfying  the  ordinary  domestic  con- 
ditions and  formalities.  The  American  law  requires  that  the 
work  shall  be  first  (or  simultaneously)  published,  and  the  type 
set  (or  the  negative  or  drawing  on  stone  made),  within  the 
limits  of  the  United  States  ;  while  a  printed  copy  of  the  title- 
page,  and  also  two  copies  of  the  work  itself  must,  on  or  before 
the  day  of  publication,  be  deposited  at  the  office  of  the  Librarian 
of  Congress,  and  every  copy  of  every  edition  of  the  work  must 
bear  a  notice  of  the  existence  and  date  of  copyright.  If  the 
work  is  a  work  of  the  fine  arts — a  painting,  drawing,  or 

^  daiise  I  of  the  Interpretative  Declaration :  *  With  reference  to  the  terms  of 
Art.  2,  {  2  of  the  Convention,  the  protection  assured  by  the  aforesaid  Acts 
depends  solely  upon  the  accomplishment,  in  the  country  of  origin  of  the  work,  of 
the  oonditiona  and  formalities  prescribed  by  the  law  of  that  country.' 

>  As  to  Great  Britain,  the  case  of  Hanfitaengl  v,  EoUoujay  (1893),  2  Q.B.  1, 
has  set  np  the  role  that  no  further  fonnalities  than  those  of  the  country  of  origin 
are  required. 

*  See  Art.  5,  }  3  of  the  Treaty. 
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statue — ^the  type-setting  condition  cannot,  of  course,  apply ; 
and,  instead  of  the  title-page  and  copies  of  the  work,  the 
author  is  required  to  deliyer  a  description  or  model  of  the 
work  (according  to  its  nature),  and  a  photograph  thereof, 
respectively. 

PoHible  ftualifioatioas  of  general  rule  as  to  Author's  Bighti. 
— The  author  of  an  English  work  gets  in  each  foreign  treaty 
country  all  the  rights  which  that  country  accords  to  native, 
as  extended  or  otherwise  modified  by  the  Berne  Convention 
or  the  Vienna  Treaty,  subject  to  such  qualifications  as  may  be 
induced  by  the  failure  of  any  State  to  give  full  effect  to  those 
agreements. 

Translating  Bight — Thus,  under  Art.  5  of  the  Berne  Conven- 
tion, the  English  author  is  entitled  to  claim  from  every  Union 
country,  whatever  its  own  domestic  rules,  a  translating  right 
equal  to  the  whole  duration  of  his  right  in  the  original  work, 
subject  to  the  condition  that  he  shall  have  produced  a  transla- 
tion in  the  language  for  which  he  claims  protection  within  ten 
years  from  the  publication  of  the  original.  But  this,  the  rule 
of  the  Additional  Act  of  Paris,  does  not  hold  as  regards  Nor- 
way and  Sweden ;  those  countries,  following  the  Convention 
of  1886,  give  only  a  ten  years  translating  right. 

In  Austria  and  Hungary,  the  English  author  gets  a  trans- 
lating right  equal  to  the  full  duration  of  his  right  in  the 
original  work,  unqualified  by  any  condition  of  translating 
within  ten  years.^  In  the  United  States  when  a  copyright 
in  a  work  has  once  been  obtained  it  will  carry  with  it  the 

1  See  Art.  2  of  the  Conrention  with  AuBtria-Hungaxy :  '  The  right  of  tnnala- 
tion  forming  part  of  the  copyright,  the  protection  of  the  right  of  trasslatioa  is 
assured  under  the  conditions  laid  down  hy  this  CSonvention.'  The  Article  goes  on 
to  make  it  a  condition  for  the  full  protection  of  the  translating  right  in  Austrian 
and  Hungarian  works  that  a  translation  in  English  shall  be  produced  within 
ten  clear  years  from  publication,  but  it  in  no  way  limits  the  translating  right  in 
English  works. 
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exclusive  right  to  dramatise  and  to  translate  the  work 
during  the  whole  duration  of  the  right  in  the  original.^ 

LawM  TraadatioiLB. — Passing  from  the  author's  right  to 
prohibit  the  translating  of  the  original  work  to  the  right  of 
the  person  who  has  made  a  lawful  translation^  to  prevent  this 
from  being  copied,  we  see  that  in  all  the  countries  of  the  Union, 
as  well  as  in  Austria  and  Hungary,  the  English  translator 
gets  protection  in  his  translation  as  if  it  were  an  original 
work.'  Examples  of  the  way  in  which  the  author's  translating 
right  and  the  translator's  copyright  often  coincide  in  whole  or 
part  are  given  in  Section  6  above. 

Performing  Bight — Under  Art.  9  of  the  Berne  Convention, 
the  English  composer  may  claim  protection  for  his  per- 
forming right  in  musical  and  dramatic  works  from  those 
countries  of  the  Union  which  themselves  recognise  such  a 
right*  ;  but,  as  to  printed  music,  this  is  subject  to  the  con- 
dition that  each  copy  must  be  provided  with  a  notice  of  reser- 
vation, if  the  performing  right  is  to  be  retained.*^  In  the  United 
States  the  right  of  representation  is  included  in  copyright  by 
a  special  Act  of  1856. 

Indirect  Appropriation ;  Adaptations,  etc. — Speaking  generally, 
the  English  author  has  a  right  in  each  country  of  the  Union, 


>  See  Sec.  4952  of  the  American  Revised  Statutes. 

*  A  translation  is  lawful  if  (a)  made  by  the  author  of  the  original  work,  {b)  made 
by  another  with  the  author*s  consent,  or  {e)  made  by  anyone  after  the  author's 
exciuBive  right  of  translating  the  original  work  has  expired. 

3  Art.  6  of  the  Berne  Convention  and  Art.  3  of  the  Convention  with  Austria- 
Hungary. 

*  He  has  a  similar  claim  to  protection  in  Austria  and  Hungary ,  though  no  specific 
mention  of  performing  right  is  made  in  the  Austro-Hungarian  Convention.  Cf . 
Art.  1  of  that  Convention  with  Art.  8,  which  preserves  subsisting  interests  in  the 
performance  of  dramatic  or  musical  works. 

<  Opinion  within  the  Union,  however,  is  strongly  in  favour  of  abolishing  the 
requirement  of  notice  of  reservation  so  soon  as  this  may  be  pi-acticablc.  See 
Beconunendation  No.  2  of  the  Paris  Conference,  IS96. ^Actes  de  la  Conference  de 
Paris,  p.  229. 

P  P 
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in  Austria,  and  in  Hungary,  to  be  protected  against  all  torm 
of  literary  and  artistic  appropriation  which  are  deemed  to  be 
infringements  by  the  law  of  the  country  from  which  he  seeb 
redress*  The  Berne  Convention,  however,  deals  specifically 
with  certain  classes  of  such  appropriations,  and  the  general 
rule  must  be  modified  in  the  light  of  its  provisions  so  &r  as 
regards  protection  in  the  countries  of  the  Union.  Art  10 
specially  forbids  unauthorised  indirect  appropriations,  such  as 
adaptations  and  arrangements  of  music.^  All  countries  of  the 
Union  are  bound  in  principle  to  protect  the  English  author 
against  these ;  but  there  is  a  proviso  to  the  Article  which 
enables  them,  in  enforcing  the  general  rule,  to  give  effect 
to  any  specific  reservations  which  may  be  made  by  their 
respective  domestic  laws. 

Hence  in  seeking  protection  from  any  coimtry  of  the 
Union  against  any  particular  form  of  indirect  appropriation, 
it  is  necessary  for  the  English  author  first  of  all  to  consult 
the  domestic  law  of  the  country,  in  order  to  ascertain  whether 
the  offending  work  is  exempted  by  that  law  from  treatment  as 
an  infringement. 

The  same  applies  to  an  English  author  who  seeks  pro- 
tection from  Austria  or  Hungary* 

Among  the  various  forms  of  indirect  appropriation  the  drama- 
tisation of  novels  and  the  novelisation  of  dramas  are  prominent. 
Although,  as  has  already  been  stated,  these  processes  are  not 
forbidden  by  the  English  law,  the  Interpretative  Declaration 
of  Paris,  to  which  all  the  countries  of  the  Union  except  Great 
Britain  are  parties,  especially  included  them  among  the  indirect 
appropriations  forbidden  by  Art.  10  of  the  Berne  Convention. 


^  I.e,  works  which  are  *  merely  the  reproduction  of  another  literary  or  artistic 
work,  in  the  same  form  or  in  another  form,  with  non-essential  alteistioDS,  addi- 
tions, or  abridgements,  without  in  other  respects  presenting  the  character  of  a 
new  original  work.' 
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Hence,  if  the  Declaration  was,  as  it  professed  to  be,  merely 
interpretative,  or  declaratory,  of  the  construction  placed  by 
the  subscribing  countries  upon  the  wording  and  intention  of 
the  Convention,  the  English  author  will  probably  gain  pro- 
tection against  these  forms  of  infringement  from  the  various 
countries  of  the  Union.  Even  in  the  absence  of  reciprocity 
on  the  part  of  Great  Britain,  these  countries  may  reasonably 
be  expected  to  follow  out  their  own  view  of  their  conventional 
obligations.  If,  on  the  other  hand,  it  were  possible  to  regard 
the  Declaration  as  being  in  effect  a  separate  supplementary 
treaty,  then  no  doubt  it  would  be  idle  for  the  author  of  an 
English  work  to  expect  to  share  its  benefits. 

Newspaper  and  Magazine  Articles, — Under  the  Convention 
(Art.  7),  any  foreign  periodical  may  reproduce  English 
newspaper  or  magazine  articles  (with  the  exception  of  serial 
novels  and  short  stories)  on  two  conditions.  These  conditions 
are  :  (a)  that  such  taking  is  not  expressly  forbidden  in  the 
newspaper  or  magazine  from  which  the  extract  is  made, 
(b)  that  when  the  borrowed  matter  is  reproduced  the 
source  from  which  it  is  derived  shall  be  indicated.  The 
former  condition,  however,  is  not  applicable  to  articles  of 
political  discussion,  news  of  the  day,  and  miscellaneous  items 
(notes  and  jottings),  which  cannot  be  protected  even  by  express 
notice. 

Nothing  is  said  about  borrowing  from  newspapers  and 
magazines  in  the  Austro-Hungarian  Convention,  so  that  as 
regards  Austria  and  Hungary  the  domestic  law  of  the  two 
countries  respectively  is  the  sole  criterion. 

The  Bight  of  Extract  for  School  Books,  etc. — The  Berne 
Convention  (Art.  8)  allows  each  coimtry  to  make  special 
provision  in  favour  of  borrowings  from  copyright  works  made 
for  educational  or  scientific  works,  or  books  of  extracts  from 
classical  authors.     The  English  author  who  feels  aggrieved 
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hj  Buch  forms  of  appropriation  must  therefore,  before  taking 
legal  proceedings,  look  carefully  to  the  domestic  law  of  the 
country  from  which  he  seeks  protection.^ 

The  Austro-Hungarian  Conyention  makes  no  mention  of 
the  matter. 

Meehanical  Miuioal  Instniments. — The  Closing  Protocol  to 
the  Berne  Convention  (§3)  provides  that  the  manufacture  and 
sale  of  mechanical  instruments  serving  to  reproduce  copyright 
musical  airs  shall  not  be  considered  as  constituting  musical 
infringement,  so  that  the  English  composer  whose  music 
is  adapted  by  foreign  manufacturers  to  the  mechanism  of 
musical  boxes,  or  reproduced  on  discs,  rolls,  bands,  cylinders, 
etc.,  made  for  use  with  mechanical  musical  instruments  of  more 
complicated  structure,  has  no  claim  to  interfere  with  the  trade 
in  such  instruments  and  parts  of  instruments.  The  Conven- 
tion, however,  says  nothing  against  his  right  to  protection 
against  the  public  performance  of  his  music  on  such  instru- 
ments, which  is  obviously  a  very  different  matter  from  his  daini 
to  suppress  mechanical  adaptations  of  his  sheet  music  in  virtue 
of  his  literary  copyright ;  and  it  would  seem  that  every  foreign 
country  of  the  Union  is  bound  to  give  to  the  English  composer 
— ^as  part  of  his  performing  right  under  Art,  9 — ^redress 
against  such  public  performance. 

There  is  no  special  exemption  in  the  Austro-Hungarian 
Convention  in  favour  of  the  manufacture  and  sale  of 
mechanical  musical  instruments. 

^  The  German  Act  of  1901  contains  a  long  list  of  the  various  foims  of  appro- 
priation which  are  pennitted  in  behalf  of  education,  scionoe,  and  literature. 
Thus  Sec.  19  enacts  that  reproduction  is  pennitted  (1)  when  separate  passages  arc 
quoted  in  an  independent  literar}'  work ;  (2)  when  separate  essays  or  poems  are 
inserted  in  an  independent  scientific  work;  (3)  when  separate  poems  are 
included  in  a  collection  made  from  a  number  of  writers  and  intended  lor  use  in 
the  performance  of  vocal  music ;  (4)  when  separate  essays,  poems,  or  extracts  are 
included  in  a  collection  made  from  a  number  of  anthon  and  intended  f or  usp  in 
churches  or  schools,  or  in  education,  or  for  some  special  literary  purpose. 
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Tena  given  in  the  Countries  of  fhe  Vnion ;  fhe  Country  of 
Origin. — The  English  author  is  entitled  to  protection  from 
each  country  of  the  Union  for  the  period  which  is  granted 
to  native  works ;  subject  to  the  important  qualification 
that  no  country  is  bound  to  continue  its  protection  after 
the  copyright  in  the  work  has  expired  in  the  country  of 
origin,  i.e.,  in  this  case,  England.^  The  English  period  of 
protection  is  f orty-tw^o  years,  or  author's  life  plus  seven  years, 
whichever  is  the  longer ;  and  most  of  the  countries  of  the 
Union  grant  a  term  of  copyright  theoretically  longer  than  this, 
the  common  period  being  Me  plus^  fifty  years,^  though  in 
several  cases  life  pltis  thirty  years  only  is  given,'  and  in  one 
country,  t.e.  Spain,  the  author  is  entitled  to  a  term  of  protec- 
tion equal  to  life  plus  eighty  years.* 

Foreign  term  may  be  shorter  than  English. — Thus  in  the 
majority  of  cases  the  English  author's  rights  in  the  foreign 
countries  of  the  Union  will  cease  and  determine  before  the  end 

>  Art.  2,  H  1  and  2,  of  the  Conyention  runs  as  follows :  '  Authois  belonging  to 
any  oountry  of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in  the 
other  countries  for  their  works,  whether  unpublished  or  published  for  the  first 
time  in  one  of  those  countries,  the  rights  that  the  respective  laws  do  now  or  may 
hereafter  grant  to  natives.  The  enjoyment  of  these  rights  is  subjected  to  the 
accomplishment  of  the  conditions  and  formalities  prescribed  by  law  in  the 
country  of  origin  of  the  work ;  it  eatmoi  exceed  in  the  other  eountriet  the  duration  of 
the  protection  granted  in  the  said  country  o/oriffin.* 

^  Life  plut  fifty  years  is  given  by  Belgium,  Denmark,  France,  Luxemburg, 
Monaoo,  Norway,  Sweden,  and  Tunis. 

>  Life  pint  thirty  years  is  the  domestic  term  of  Germany,  Japan,  and 
Switzerland. 

^  The  most  important  of  the  other  cotmtries  is  Italy,  which  gives  an 
alternative  term  of  author's  life  or  forty  years,  whichever  is  the  longer,  with  a 
further  period  of  forty  years  during  which  anyone  is  at  liberty  to  reproduce  the 
work,  on  payment  of  a  royalty  of  five  per  cent,  to  the  author  or  his  representative. 
The  work  may  be  regarded  as  in  the  public  domain,  and  the  public  domain  as 
yielding  a  certain  rent  for  it.  Hence  this  state  of  affairs  is  described  in  French 
aa  the  domaine  public  papant,  A  complete  table  of  the  respective  terms  of 
protection,  including  the  periods  of  subsidiary  rights,  like  performing  right  or 
translating  right,  as  weU  as  the  ordinary  periods  of  copyright,  is  given  in  the 
Appendix. 
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of  the  normal  domestic  term  giyen  in  those  countries,  owing  to 
the  prior  expiration  of  his  copyright  in  England,  the  country 
of  origin.  But  under  certain  circumstances  his  rights  in  those 
foreign  countries  which  give  a  term  of  life  plus  thirty  years 
may  expire  before  the  lapse  of  his  copyright  in  England.^ 
This  will  be  so  whenever  the  author  dies  within  twelve  years 
of  the  date  of  publication. 

Thus  if  an  English  work  is  published  in  1900  and  the 
author  dies  in,  say  1910,  it  is  clear  that  the  longer  of 
the  two  alternative  terms  of  protection  olSered  by  the 
English  law  is  the  period  of  forty-two  years.  Hence  in 
England  the  work  will  be  protected  until  1942.  In  Germany, 
however,  in  which  the  ordinary  period  is  life  plus  thirty 
years,  there  is  no  alternative,  and  so  the  German  rights  in 
the  work  come  to  an  end  in  1940,  which  is  two  years 
before  the  expiration  of  the  English  copyright.  The  same 
result  will  be  found  to  hold  good  if  the  English  autiior 
dies  at  any  time  before  1912. 

In  those  countries  which  grant  a  domestic  term  of  life 
plus  fifty  years,  or  any  longer  period,  it  is  obvious  that 
the  English  author's  rights  can  never  run  their  normal 
course,^  but  must  always  be  determined  prematurely  by  the 
expiration  of  the  copyright  in  the  country  of  origin.  How- 
ever long  an  English  author  may  live,  it  is  plain  that  die 
English  term  of  life  plus  seven  years  must  always  expire 
before  a  foreign  term  of  life  plus  fifty  years ;  and,  however 
soon  he  may  die,  it  is  equally  plain  that  the  foreign  term  can 
never  become  less  than  the  alternative  of  forty-two  years. 

*  This  would  be  always  so  in  Italy,  as  the  Italian  period  of  author's  life  or 
forty  years  must  in  either  alternative  be  shorter  than  the  English  period  of 
author's  life  plus  seven  years  or  forty-two  years. 

*  /.*.  under  the  Convention — ^though  of  course  it  is  oi)en  to  any  oountir  to 
exceed  its  treaty  obligations  by  giving  foreign  authors  protection  for  the  foil 
domestic  period.   This  is  actually  done  by  Luxemburg. 
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Term  given  in  Anstria-Hnngary  and  the  United  States. — The 
rule  of  the  treaty  with  Austria-Hungary  in  respect  of  duration 
is  the  same  as  that  of  the  Berne  Convention.^  The  period  of 
protection  given  by  the  Austrian  domestic  law  is  life  plus 
thirty  years;  the  law  of  Hungary,  however,  gives  life  plus 
fifty  years.  Hence,  following  out  what  has  been  said 
above,  it  is  clear  that  in  Hungary  the  rights  of  the 
English  author  must  in  every  case  come  to  an  end  before 
the  expiration  of  the  Hungarian  domestic  period ;  whilst 
in  Austria  this  will  only  be  so  when  the  author  dies  some 
time  after  the  lapse  of  twelve  years  from  the  date  of 
publication. 

The  period  of  protection  given  in  the  United  States  is 
twenty-eight  years  from  the  time  of  recording  the  copy-- 
right,  with  a  further  extension  of  fourteen  years  for  the 
author,  or  (if  he  be  no  longer  alive)  for  his  widow  or 
children;  provided  that  the  title  is  again  recorded  and  the 
other  formalities  again  fulfilled. 

SimnltaneouB  publication  in  the  British  Dominions  and  a 
Foreign  Vnion  Country. — When  an  author  publishes  his  work 
simultaneously  in  the  British  dominions  and  a  foreign  country 
of  the  Union,  the  rule  both  of  the  Berne  Convention  and 
of  the  English  law  is  that  the  country  which  gives  the 
shorter  term  of  protection  is  to  be  regarded  as  the  coimtry 
of  origin' ;  so  that,  for  the  purpose  both  of  English  and  of 
international  law,   a   work   published  simultaneously   in  the 

>  See  Art.  1  of  the  AuBtro-Himgarian  Treaty,  the  material  part  of  which  runs 
as  fonowB :  '  These  advantages  [ue,  of  international  protection]  shall  only  be 
reciprocally  guaranteed  to  authors  and  their  legal  representatives  when  the  work 
in  question  is  also  protected  by  the  laws  of  the  State  where  the  work  was  first 
published,  and  the  duration  of  protection  in  the  other  country  shall  not  exceed 
that  which  is  granted  to  authors  and  their  legal  representatives  in  the  country 
where  the  work  was  first  published.* 

*  See  Art.  2,  \  3,  of  the  Convention,  and  the  English  International  Copyright 
Acty  1886,  sec.  3  (ii),  together  with  Sec.  5  of  the  Order  in  Council  of  1887. 
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British  dominions  and  in  Italy  (domestic  period — author^s 
life  or  forty  years)  will  be  regarded  as  an  Italian  work; 
while  a  work  published  simultaneously  in  the  British 
dominions  and  a  country  like  France,  which  gires  a 
domestic  period  of  life  pltis  fifty  years,  will  be  regarded 
as  an  English  work.^ 

Remedies  and  Procedure. — As  to  remedies  and  procedure, 
the  English  author  must  follow  the  rules  of  the  country  in 
which  he  seeks  protection.  If  he  has  placed  his  name  on  the 
work  he  is,  however,  entitled  under  Art.  11  of  the  Berne 
Convention  to  the  benefit  of  a  presumption  that  he  is  die 
actual  author ;  while  if  the  work  is  anonymous  or  pseudony- 
mous, the  publisher  whose  name  is  placed  upon  it  is  entitled 
to  be  regarded  as  the  representative  of  the  author.  These 
presumptions  may,  of  course,  be  rebutted  by  the  production 
of  good  evidence  to  the  contrary. 

Again,  Art.  12  of  the  Convention  enables  the  author  to 
call  for  the  seizure  of  offending  reprints  by  the  authorities  of 
any  country  of  the  Union  in  which  his  work  has  a  right  to 
protection  ;  such  seizure  to  be  carried  out  in  conformity  with 
the  domestic  law  of  the  country  in  question. 

On  the  other  hand,  if  any  country  of  the  Union  sees  fit  to 
suppress  the  circulation  of  an  English  work  in  its  territory 
for  administrative  reasons,  e.g.  because  it  contains  doctrines 
which  are  considered  to  be  subversive  of  public  order,  it  is 
quite  at  liberty  to  do  this,  in  accordance  with  Art.  13  of  the 
Convention,  which  makes  an  express  provision  to  this  efl5ect 

Betroactivity  of  Treaties. — Works  published  in  England 
before  5th  December,  1887 — ^the  date  at  which  the  Berne 


1  For  a  discuflsion  of  the  difficulties  which  ariae  from  the  competitioai  of  fhe 
English  alternative  period  of  life  plus  seven  or  forty-two  years  with  the  period 
of  life  phu  thirty  years  granted  by  Germany,  Japan,  and  Switzcfrbmd,  the 
reader  is  refenred  to  Section  6  above. 
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Conv^ition  came  into  force — ^are  on  general  principles*  en- 
titled to  such  protection  as  they  would  have  had  if  the  Conven- 
tion had  in  fact  been  in  force  at  the  time  of  their  publication. 
In  enforcing  this  principle  of  retroactivity,  however,  each 
country  is  at  liberty  to  make  what  reservations  it  pleases  by 
its  domestic  law.'  In  England,  as  we  have  seen,  a  reservation 
has  been  made  for  the  protection  of  subsisting  rights  and 
interests  in  copied  matter  lawfully  obtained  before  1887  ;  and 
the  author  of  an  English  work  published  before  the  coming 
into  force  of  the  Convention  will  be  well  advised  if,  before 
seeking  protection  in  any  foreign  country,  he  examines  the 
law  of  that  country  in  order  to  ascertain  whether  any  reserva- 
tions are  made  by  it  for  the  same  or  any  other  purpose.  The 
rule  is  the  same  with  regard  to  the  alterations  and  extensions 
in  the  author's  right  which  are  effected  by  the  Additional  Act 
of  Paris ;  this  agreement  came  into  force  on  the  9th 
September,  1897,  and  authors  of  works  published  before 
that  date  must  not  assume  that  in  every  country  they  will 
get  the  full  benefit  of  the  Additional  Act.* 

Retroactivity  under  the  Austrian  Treaty. — The  treaty  with 
Austria-Hungary,  like  the  Berne  Convention,  adopts  in  prin- 
ciple the  general  rule  of  retroactivity.  It  contains,  however, 
a  list  of  specific  exceptions  to  the  rule.  Those  which  affect 
English  works  (published  before  24th  April,  1894,  the  date  at 
which  the  treaty  came  into  force)  are  as  follows  : 

(i)  Copies  lawfully  made  before  that  date  may  still  be 

circulated  in  the  Austro-Hungarian  Monarchy ; 

(ii)  Lawfully  produced  appliances  for  reproduction, 

e.g.    stereotypes,    wood-blocks,    lithographers' 

stones,  may  continue  to  be  used  for  four  years 

*  See  Art.  14  of  the  Convention. 

'  See  §  4  of  the  Closing  Protocol  to  the  Convention. 

3  See  }  4  of  the  Closing  Protocol  to  the  Convention. 
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from  the  date  of  coming  into  force  of  the  Con- 
vention ; 
(ili)  Dramatic  and  dramatico-musical  works  lawfully 
performed  before  that  date  may  be  perfonned 
in  the  futm-e.^ 

^  See  Art.  8  of  the  treaty.  It  is  provided  that  the  circulation  of  the  oopia 
and  the  use  of  the  appUancee  referred  to  in  (i)  and  (ii)  above  are  to  be  pennitted 
only  if  a  Government  inventoxy  has  been  made  of  them  within  three  months 
from  the  coming  into  force  of  the  Convention,  and  they  have  beoi  marked  with 
a  special  stamp. 


CHAPTER    n. 


COLONIAL   COPYRIGHT. 


SECTION  I. 

THE  RELATION  BETWEEN  THE    UNITED    KINGDOM 
AND  THE  COLONIES. 

Colonial  laws  muBt  not  be  inconsistent  with  imperial  statutes — ^The 
authority  of  the  Crown  in  colonial  legislation — ^The  two  sources  of  law  for 
a  colony — Both  imperial  and  local  interests  are  involved  in  copyright — 
Every  British  book  protected  throughout  the  Empire — ^Formalities  necessary 
for  imperial  copyright — Imperial  protection  for  works  of  art  limited  to 
United  Kingdom — Colonial  interests  need  separate  consideration — Each 
colony  allowed  to  reg^ate  protection  of  its  own  works  within  its  own 
territory — Colonies  which  have  their  own  copyright  laws — A  work  may 
have  copyright  throughout  the  Empire,  yet  not  in  the  colony  of  first 
publication — Where  Colony  has  no  law  of  its  own,  copyright  is  wholly 
regulated  by  imperial  Acts — ^English  books  protected  throughout  the 
Empire — Summary  of  results — International  position  of  colonial  works — 
The  British  colonies  belong  to  the  International  Union — Is  the  colony  of 
publication  the  *  country  of  origin*? — Special  formalities  of  a  colony — 
Special  f onnalities  imposed  in  colony  of  publication  should  be  fulfilled. 

Colonial  Xaws  miuit  not  be  inconsiatent  wifh  Imperial  Statutes. 
—The  British  Empire  is  a  State  composed  of  a  number  of 
separate  communities,  each  with  its  own  constitution  enjoy- 
ing a  large  amount  of  actual  independence,  but  all  united 
together  by  the  legal  bond  of  common  submission  to  the 
Imperial  Parliament  and  by  the  sentimental  bond  of  patriotism* 
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Though  In  theory  the  powers  of  the  Imperial  Parliament  are 
absolute,  in  practice  it  seldom  intervenes  in  the  strictly  internal 
affairs  of  a  colony,  the  management  of  these  being  usually 
left  to  the  Crown  in  Council  or  the  colonial  Congress ;  but  it 
delegates  to  none  the  conduct  of  the  afiairs  of  the  Empire  at 
large.  No  colony  can  make  a  valid  law  which  shall  conflict  or 
be  at  variance  with  any  imperial  statute,^  and  the  Britiah 
Parliament  can  override  any  colonial  Act  or  Ordinance. 

This  piinciple  will  find  a  full  illustration  in  the  course  of 
this  Chapter.  There  is  a  longHstanding  dispute  between  the 
Canadian  Government  and  the  Colonial  OflSce  as  to  the 
validity  of  the  Canadian  Copyright  Act  of  1889,  and  in  the 
course  of  the  controversy  the  Canadian  Congress  has  claimed 
full  powers  of  copyright  legislation ;  but,  even  so,  its  ckim 
was  based  solely  upon  the  provisions  of  an  imperial  statute, 
the  British  North  America  Act  of  1867. 

The  authority  of  the  Crown  in  Colonial  Legislation. — Moreover 
in  every  colony  the  Crown  is  a  necessary  party  to  legislation ; 
whether,  as  in  ^  Crown  colonies,'  it  is  the  sole  source  of  law, 
or,  as  in  '  self-governing  colonies,'  it  has  only  a  right  of  veto 
on  the  Acts  of  the  colonial  legislatiure.  Nor  is  this  veto  a 
dead  letter  in  the  latter  class  of  colonies ;  the  general  prin- 
ciples of  colonial  administration  call  for  its  exercise  as  against 
any  statutes  which  are  inconsistent  with  imperial  policy  on 
imperial  matters,  like  merchant  shipping  or  copyright.  But 
where  the  internal  interests  of  a  self-governing  colony  alone 
are  involved,  the  colonial  legislature  will  in  practice  usually 

»  Sec.  2  of  the  Colonial  Laws  VaHdity  Act,  1865  (28  and  29  Vict  c.  63):  *  Any 
colonial  law  which  is  or  shaU  be  in  any  respect  repugnant  to  the  provisioof  of 
any  Act  of  Parliament  extending  to  the  colony  to  which  such  law  may  relate,  or 
repugnant  to  any  order  or  regulation  made  under  authority  of  such  Act  of 
Parliament,  or  having  in  the  colony  the  force  and  effect  of  'such  Act,  shall  be  read 
subject  to  such  Act,  order,  and  regulation,  and  shall,  to  the  extent  of  such 
repugnancy,  but  not  otherwise,  be  and  remain  absolutely  void  and  inopemtive.* 
This  enactment  was  merely  declaratory  of  the  existing  law. 
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be  allowed  to  do  as  it  likes,  and  neither  Parliament  nor  the 
Crown  will  interfere  adversely. 


Imperial  and  Colonial  Copyright. 

The  two  sources  of  law  for  a  Colony. — In  dealing  with  the 
law  which  obtains  in  any  colony,  it  is  necessary  to  bear  in 
mind  that  it  proceeds  from  two  distinct  sources.  In  the 
first  place,  there  is  the  law  of  England,  which  includes  so 
much  of  the  old  conmion  law  as  the  colony  has  inherited,  and 
so  much  of  the  statute  law  of  the  British  Parliament  as  is  of 
imperial  scope.  And  then  there  is  the  law  of  the  colony  itself, 
its  own  in  a  special  sense,  whether,  as  in  a  self-governing 
colony,  it  consists  of  Acts  of  the  colonial  congress,  or,  as  in 
a  Crown  colony,  of  Ordinances  made  for  the  colony  by  the 
Crown  or  the  Governor. 

This  latter  body  of  law  has  force  only  within  the  area  of  the 
colony  itself,  and  even  there  is  invalid  so  far  as  it  conflicts,  or 
is  at  variance,  with  imperial  statutes.  The  British  Parlia- 
ment, however,  beyond  its  legislation  for  the  affairs  of  the 
United  Kingdom,  deals  only  with  matters  of  importance  to 
the  Empire ;  for  example,  it  would  never  interfere  with  the 
right  of  the  Canadian  Congress  to  regulate  Canadian  customs 
duties,  or  to  make  such  ndes  as  it  might  think  fit  for  the 
enforcement  of  Canadian  contracts. 

Both  Imperial  and  Looal  Interests  are  involved  in  Copyright- 
Copyright  cannot  be  regarded  exclusively  either  as  a  colonial 
or  as  an  imperial  matter.  Strictly  speaking,  the  right  of  an 
author  in  his  work  is  in  essence  a  right  against  the  public,  to 
prohibit  the  making  of  unauthorised  copies.  The  author  is 
invested  by  law  with  a  monopoly  which  restricts  the  liberties 
of  the  general  public,  while,  on  the  other  hand,  the  interests 
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of  the  latter  are  safeguarded  by  the  imposition  of  certain 
conditions  and  formalities  which  the  author  is  required  to 
fulfil. 

Now  there  are  obvious  reasons  in  &your  of  making  such  a 
right  available  against  the  whole  public  of  the  State  in  the 
territory  of  which  the  publication  of  the  work  has  taken 
place,  especially  when  the  members  of  that  public  speak  a 
common  language.  Every  member  of  a  State  should  be 
obliged  to  respect  the  rights  and  privileges  of  every  other 
member.  Moreover  if  the  author  is  protected  in  one  part  of 
the  State  and  not  in  another,  it  is  exceedingly  difficult  to 
prevent  fraud  on  the  law  ;  for  unauthorised  copies  which  may 
be  lawfully  made  and  sold  in  the  part  to  which  the  copyright 
does  not  extend,  may  very  easily  be  imported  into  the  part  to 
which  it  does  extend. 

Every  British  Book  protected  throughout  the  Empiie.— It  is, 
then,  highly  advisable  for  every  nation  to  grant  such  a  wide 
recognition  to  copyright  that,  upon  the  fulfilment  of  certain 
necessary  conditions  and  formalities,  every  work  first  published 
anywhere  within  its  confines  shall  gain  protection  throughout 
the  whole  territory.  And,  acordingly,  by  the  joint  operation 
of  the  Literary  Copyright  Act,  1842,^  and  the  International 
Copyright  Act,   1886,*   a   literary   work    first  published  in 

^  Sec.  29  :  *  This  Act  shall  extend  to  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  to  every  part  of  the  British  Dominions.'  This  was  constnied  to 
relate  only  to  the  scope  of  protection,  while  it  was  held  that  publication  within 
the  United  Kingdom  was  a  condition  of  protection.  The  latter  rule,  howevor, 
was  altered  by  the  International  Act  of  1886. 

*  Sec.  8  (i) :  *  The  Copyright  Acts  shall,  subject  to  the  proyisions  of  this 
Act,  apply  to  a  literary  or  artistic  work  first  jKroduced  in  a  British  possession 
in  like  manner  as  they  apply  to  a  work  first  produced  in  the  United  Kingdom; 
Provided  that  (a)  the  enactments  respecting  the  registry  of  the  copyright 
in  such  a  work  shall  not  apply  if  the  law  of  such  pofisession  provides  for  the 
registration  of  such  copyright;  and  (b)  where  such  work  is  a  book  the 
delivery  to  any  perpons  or  body  of  persons  of  a  copy  of  any  such  work  shall  not 
be  required.' 
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the  United  Kingdom  or  any  other  part  of  the  British 
dominions  will  be  protected  against  copying  throughout  the 
whole  Empire. 

Formalities  necessary  &r  Imperial  Copyright — If  the  book 
is  first  published  in  the  United  Kingdom  or  in  a  colony  which 
by  its  domestic  law  makes  no  provision  for  registration,  it  will 
gain  copyright  without  registration,  though  it  will  hare  to  be 
registered  before  any  action  can  be  brought  in  respect  of 
infringements  of  its  copyright.  If,  on  the  other  hand,  it  first 
appears  in  a  colony  which  has  a  system  of  registration  of  its 
own,  it  must  fulfil  the  requirements  of  the  colonial  law  as  to 
registration. 

If  the  book  is  first  published  in  the  United  Kingdom,  the 
author  will  be  obliged  to  fulfil  the  rules  of  the  English  law  as 
to  deposit  of  copies,  though  an  omission  to  make  such 
deposit  will  not  aiFect  his  copyright  but  will  merely  subject 
him  to  certain  pecuniary  penalties.  If  the  work  is  a 
colonial  work,  no  deposit  of  copies  whatever  will  be  required 
for  the  obtaining  of  copyright.^  Apart  from  these  special 
formalities,  the  work,  whether  English  or  colonial,  must,  of 
course,  fulfil  the  fundamental  conditions  of  the  English  law  as 
to  originality,  innocence,  etc.^ 

^  The  International  Act  of  1886  is  quite  clear  as  to  this.  But  bo  late  as  1894 
Sir  Edward  Maunde  Thompson,  on  behalf  of  the  Trustees  of  the  British  Museum, 
complained  to  the  Colonial  Office  that,  though  *  by  the  Imperial  Copyright  Act  of 
1842,  Canadian  publications  ought  to  be  deposited  in  the  British  Museum,  the 
obligation  was  not  observed  by  the  Canadian  Government,  so  that  the  Trustees 
had  to  purchase  Canadian  books.'  He  went  on  to  point  out  that  the  rule  of 
deposit  was  observed  by  the  Governments  of  India,  of  the  Cape,  and  of  several 
Crown  colonies.  Upon  this  ill-founded  complaint,  the  Colonial  Office  made 
representations  to  the  Canadian  Government,  with  the  ultimate  result  that  a 
Canadian  Act  of  1895,  amongst  other  things,  provided  for  the  deposit  of  a  copy 
of  each  new  work  at  the  British  Museum.  But  this  cannot  add  to  the  conditions 
of  imperial  copyright. — See  Blue  Book,  entitled  Corretpondenee  on  Copyright  in 
Canada,  pp.  90,  91,  and  113. 

*  The  rule  as  to  innocence  is  that  the  work  must  not  be  libellous,  indecent, 
blasphemous,  or  seditious. 
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Imperial  Protection  for  Works  of  Art  limited  to  Tlnited  Kingdwin. 
— ^The  rule  that  any  work  published  anywhere  in  the  British 
dominions  will,  upon  satisfying  the  necessary  conditions,  be 
protected  throughout  the  Empire,  does  not  hold  good  in  its 
entirety  for  works  of  art. 

The  International  Copyright  Act  of  1886,  which  first 
extended  imperial  protection  to  colonial  works,  provided 
merely  that  such  works  should  enjoy  the  same  protection  as  if 
they  had  been  first  produced  in  the  United  Kingdom.  Now, 
while  the  proposition  that  works  first  produced  in  the  United 
Kingdom  are  entitled  to  protection  throughout  the  British 
dominions  is  (in  virtue  of  the  Literary  Copyright  Act,  1842, 
sec.  29)  true  for  books,  it  is  not  true  for  works  of  engraving 
or  fine  art,  and  probably  not  for  sculptm-es.  Protection  in 
the  Colonies  does  not  seem  to  have  entered  into  the  contem- 
plation of  those  responsible  for  Engraving  Acts,  the  Fine 
Arts  Act,  and  the  Sculptures  Act.  The  conclusion  is  that 
colonial  engravings,  paintings,  drawings,  photographs,  and 
sciJptures  will  under  the  English  law  be  protected  only 
against  infringements  committed  in  the  United  Kingdom.^ 

As  to  paintings,  drawings,  and  photographs,  this  has  now 
been  expressly  decided  by  the  Judicial  Committee  of  the  Privy 
Council,  in  the  case  of  Graves  v.  Gorrie  (1903).*  Protection 
was  claimed  in  Canada  for  a  picture  entitled  ^  What  we  have 
we'll  hold,'  as  to  which  plaintifi*s  had  not  complied  with  the 
Canadian  Copyright  Acts.  The  Canadian  Courts  held  that 
copyright  under  the  Fine  Arts  Copyright  Act  was  limited  to 
the  United  Kingdom,  and  did  not  extend  to  confer  on  the 
plaintifi*s  a  copyright  in  the  Dominion  of  Canada.  On  appeal 
this  decision  was  upheld  by  the  Judicial  Committee.*     This 

1  CJf.  Jefferyi  r.  Boo9ey  (1854),  4  H.L.O.  816,  and  RoutUdge  v.  Low  (1868),  L.R. 
3  H.L.  100. 

2  Graves  r.  Gwrie  (1903),  A.C.  496: 

3  Cf.  Titek  and  Sana  r.  Priater  (1887),  19  Q.B.D.  629. 
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case  is  not,  of  course,  binding  on  the  English  Courts ;  but  it 
represents  the  view  of  the  law  taken  by  a  very  eminent 
tribunal. 

Colonial  Interests  need  Separate  Consideration.— While,  how- 
ever, in  one  respect  copyright  is  an  imperial  matter,  it  cannot 
be  denied  that  each  colony  is  a  separate  area,  with  a  separate 
public  of  its  own ;  being  in  fact  for  many  purposes  dealt 
with  on  an  independent  footing  by  Great  Britain  itself.  It 
follows  that  a  colony  should  recognise  that  its  authors  have 
a  special  claim  to  its  protection,  over  and  above  the  claim 
which  they  have  in  virtue  of  their  membership  of  the  British 
Empire.  And  it  may  well  feel  that  the  conditions  and  form- 
alities necessary  to  safeguard  the  interests  of  its  own  public 
are  not  precisely  the  same  as  those  imposed  by  the  Imperial 
Parliament  for  the  protection  of  the  British  public  at  large. 

Thus,  owing  perhaps  to  the  limited  number  of  its  popula- 
tion, it  may  consider  that  it  is  superfluous  to  demand  of  its 
authors  anything  whatever  in  the  nature  of  registration  ;  or  it 
may  deem  some  special  formality,  such  as  the  insertion  of  the 
date  of  copyright  on  the  title-page  of  each  book,  to  be  of 
utility  in  giving  information  to  the  public  at  little  expense  to 
the  author.  Such  matters  as  these  it  should  be  allowed 
to  regulate  for  itself,  so  far  as  regards  the  protection  of  its 
own  works  within  its  own  territory. 

Each  Colony  allowed  to  regnlate  Protection  of  its  own  works 
within  its  own  territory. — The  British  Parliament,  adopting 
this  view,  has  left  it  to  the  legislature  in  seK-goveming 
colonies,  and  to  the  Crown  in  Crown  colonies,  to  determine  the 
conditions  upon  which  works  first  produced  in  the  territory 
shall  be  protected.  The  Literary  Copyright  Act  of  1842,  it  is 
true,  provided  that  works  enjoying  its  protection  should  have 
copyright  through  the  whole  of  the  British  dominions  ;  but,  as 
it  was  made  an  essential  condition  of  protection  that  the  work 

QQ 
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should  be  first  published  in  the  United  Kingdom,  this  Act  did 
not  interfere  with  the  liberty  of  each  Colony  to  decide  for 
itself  how  works  first  published  within  its  own  territory  should 
be  treated. 

Again,  the  International  Copyright  Act  of  1886  (sec,  8), 
though  it  enacted  that  works  first  produced  in  any  part  of  the 
British  dominions  should  have  the  same  protection  as  if  first 
produced  in  the  United  Kingdom,  thus  obliging  every  colony 
to  protect  every  British  work  wherever  in  the  Empire  it 
should  have  first  appeared,  expressly  reserved  to  each 
colony,  by  a  subsequent  proviso,  the  right  to  treat  works  first 
published  within  its  own  limits  in  its  own  way.^ 

Colonies  which  have  their  own  Copyright  Laws. — A  niunber  of 
colonies — India,  Ceylon,  Canada,  the  Australian  Colonies, 
New  Zealand,  the  Cape  of  Good  Hope,  Natal,  Hong  Kong, 
and  Newfoundland — ^have  local  copyright  laws  of  their  own. 
Hence  the  conditions  of  protection  which  affect  works  first 
published  in  any  of  these  must  be  sought  in  two  bodies  of 
law — in  the  Acts  of  the  British  Parliament,  as  r^ards  their 
protection  throughout  all  parts  of  the  British  dominions  except 
the  Colony  of  first  publication,  and  in  the  Acts  or  Ordinances 
of  the  Colonial  legislative  authority  (the  Crown  or  Colonial 
Parliament),  as  regards  their  protection  within  the  territory 
of  that  colony  itself. 

A  Work  may  have  copyright  thronghont  the  Emipire,  yet  not 
in  Colony  of  first  publication. — Since  the  requirements  of  the 

1  The  International  Ck)pyTight  Act,  1886,  sec.  8  (iii)  and  (iv) :  *  Where,  before 
the  passing  of  this  Act,  an  Act  or  ordinance  has  been  passed  in  any  British 
possession  respecting  copyright  in  any  literary  or  artistic  works,  Her  Majesty  in 
Council  may  make  an  Order  modifying  the  Copyright  Acts  and  this  Act,  so  far 
as  they  apply  to  such  British  possession,  and  to  literary  and  artistic  woite  first 
produced  therein,  in  such  manner  as  to  Her  Majesty  in  Council  seems  expedient. 
Nothing  in  the  Copyright  Acts  or  this  Act  shall  prevent  the  passing  in  a  Britii^ 
possession  of  any  Act  or  Ordinance  respecting  the  copyright  within  the  limits  of 
such  possession  of  works  first  produced  in  that  possession/ 
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two  bodies  of  law  may  differ,  it  may  well  happen  that  a  work 
will  be  protected  in  the  colony  of  first  publication  without 
enjoying  copyright  in  any  other  part  of  the  British  dominions, 
and  even  that  it  will  be  protected  throughout  the  rest  of  the 
British  dominions  and  not  in  the  colony  of  first  publication 
itself.  Thus  a  work  published  in  New  Zealand,  the  law  of 
which  contains  no  requirement  of  registration,  will  be  pro- 
tected in  New  Zealand  and  not  elsewhere — ^unless,  indeed,  it  is 
registered  at  Stationers'  Hall ;  while,  on  the  other  hand,  a  work 
published  in  Canada  and  duly  registered,  but  not  provided 
with  the  requisite  notice  of  the  date  of  copyright  on  the  title- 
page,  will  be  protected  ererywhere  else  in  the  Empire,  but  not 
in  Canada. 

Where  Colony  has  no  Law  of  its  own,  copyright  is  wholly 
regulated  by  Imperial  Acts. — To  the  colonies  which  have  no 
local  legislation  of  their  own,  these  observations  necessarily 
fail  to  apply.  The  protection  of  works  first  published  within 
such  colonies  depends  entirely  on  the  Imperial  Acts.  When 
the  conditions  of  those  Acts  are  satisfied,  such  works  are 
necessarily  protected  in  the  colony  of  first  publication,  as  well 
as  in  all  other  parts  of  the  Empire.^ 

English  Books  Protected  fhronghont  the  Empire. — Finally, 
literary  works  published  within  the  United  Kingdom  are  pro- 
tected throughout  the  British  dominions  upon  satisfying  the 
conditions  of  the  English  law. 

^  Bat  if  they  are  engravings,  works  of  fine  art,  or  sculptureB,  it  seems  that 
their  protection  will  be  limited  to  the  United  Kingdom. 
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Extent  of  Protection  Accorded  to  English  and 
Colonial  Works  in  the  British  Empire. 

Snnunary  of  Besnlts. — The  results  that  hare  now  been 
reached  may  be  tabulated  as  follows  : 

I.  Literary  works.— Protected  throughout  the  Empire,  if 

the  conditions  and  formalities  of  the  English  law  have 

been  fulfilled, 

Except  in  the  colony  of  first  publication — ^they  are 
protected  here  only  when  the  conditions  and 
formalities,  if  any,  of  the  Colonial  law  itself 
have  been  fulfilled. 

II.  Artistio  works. — Protected  in  the  United  Kingdom,  if 

the  conditions  of  the  English  Acts  have  been  fulfiUed; 
and  also  in  any  colony,  including  the  colony  of  first 
publication,  if  the  Colonial  law  so  provides. 

International  Position  of  Colonial  Works. 

The  Britidi  Colonies  belong  to  fhe  Intematioiial  XTnion. — In 
view  of  the  fact  that  a  colonial  work  may  be  protected  in  the 
colony  of  first  publication  and  not  in  the  United  Kingdom,  or 
vice  vers&y  it  is  necessary  to  give  some  consideration  to  the 
international  position  of  such  a  work  under  the  Berne  Conven- 
tion. By  that  agreement  all  the  countries  of  the  International 
Copyright  Union — Belgium,  Denmark,  France,  Germany, 
Great  Britain,  Haiti,  Italy,  Japan,  Luxemburg,  Monaco, 
Norway,  Spain,  Sweden,  Switzerland,  and  Tunis — are  bound 
to  protect  every  work  first  published  in  any  one  of  them,  pro- 
vided only  that  the  conditions  and  formalities  of  the  country 
of  origin  have  been  fulfilled. 

The  Convention  allows  its  parties  to  bring  their  colonies 
into  the  Union  with  them,  and  Great  Britain  is  one  of  the 
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States  that  have  availed  themselves  of  this  provision,  so  that 
the  British  colonies  form  part  of  the  system  of  the  Inter- 
national Union.  The  result  is  that  works  first  published 
anywhere  within  the  British  dominions  will  gain  international 
protection  throughout  the  Union,  so  long  as  they  have 
satisfied  the  rule  requiring  that  the  conditif^ns  and  formalities 
imposed  by  law  in  the  country  of  origin  of  the  work  shall  be 
fulfilled. 

Is  the  Colony  of  publication  the  Country  of  Origin  ? — In  the 
case  of  a  British  colony,  the  important  question  arises, 
Which  is  the  country  of  origin  of  the  work — ^the  colony  or  the 
Empire  as  a  whole  ?  As  we  have  seen,  there  are  two  bodies 
of  law,  the  imperial  and  the  local,  applicable  to  every  work 
published  in  a  colony  which  has  a  copyright  law  of  its  own ; 
and  the  conditions  and  formalities  imposed  by  the  colonial  law 
may  difier  very  considerably  from  those  imposed  by  the  law  of 
England,  which  is  the  general  law  for  the  Empire. 

The  conditions  of  the  English  law  relate  to  matters  like  the 
originality  and  innocence  of  the  work,  and  are  adopted 
expressly  or  tacitly  into  the  law  of  every  colony.  The 
formalities  of  the  English  law  relate  to  the  registration  of 
works  and  the  deposit  of  copies.  Registration  is  not  a  condi- 
tion of  the  acquisition  of  copyright,  but  merely  *  a  condition 
precedent  to  suing ' ;  while  deposit,  being  an  independent 
obligation  enforced  under  a  separate  penalty,  in  no  way 
afiects  the  acquisition,  or  even  the  enforcement,  of  copyright. 

Hence  in  all  probability  neither  of  these  is  to  be  regarded 
as  a  condition  or  formality  in  the  sense  of  the  Berne  Con- 
vention. 

Special  Formalities  of  a  Colony. — Some  of  the  colonies, 
however,  impose  formalities  of  their  own,  which,  being  necessary 
under  the  colonial  law  to  the  acquisition  of  copyright,  are  of 
the  sort  contemplated  by  the  Convention.     Thus  the  Canadian 
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law  requires  that  every  work  shall  bear  on  its  title-page  a 
notice  of  copyright  in  the  form  *  Entered  according  to  Act 
of  the  Parliament  of  Canada  in  the  year  .  .  •  .  by  A.  B,,  at 
the  Department  of  Agriculture ' ;  and  if  the  notice  is  omitted 
copyright  is  withheld. 

In  its  practical  aspect,  then,  the  question  is  whether  a  work 
first  published  in  a  colony  like  Canada  is  or  is  not  bound  to 
fulfil  the  requirements  of  the  colonial  law,  in  order  to  gain 
the  international  protection  of  the  Berne  Convention.  Such 
a  work,  if  the  special  colonial  formalities  are  omitted,  will  be 
protected  in  the  rest  of  the  British  Empire,  but  not  in  the 
colony  of  first  publication.  That  a  work  should  have  copy- 
right in  one  part  of  the  State  in  which  it  first  appeared  and 
not  in  another  can  hardly  have  been  contemplated  in  the 
scheme  of  the  Berne  Convention. 

Special  FormalitieB  imposed  in  Colony  of  Publication  should  be 
fulfilled. — This  being  so,  it  is  scarcely  fair  to  expect  a  foreign 
country  of  the  Copyright  Union  to  forbid  its  subjects  to  re- 
print an  English  work  so  long  as  they  are  able  to  point  to  one 
part  of  the  British  Empire,  which,  be  it  remembered,  is  all  one 
State — ^a  single  unit — ^for  international  purposes,  and  say  that 
there  the  work  is  freely  open  to  reproduction.  What  is  per- 
mitted within  the  bounds  of  the  country  of  origin  cannot  well 
be  made  matter  of  complaint  when  done  in  a  foreign  country. 

It  must  be  borne  in  mind,  however,  that  if  this  reasoning 
were  pressed,  it  would  altogether  exclude  English  artistic 
works  from  the  protection  of  the  Convention ;  but  here  the 
difficulty  does  not  spring  from  the  existence  of  two  dbtinct 
sets  of  formalities. 

Where,  as  in  the  case  of  most  colonial  works,  there  is  a 
special  set  of  conditions  and  formalities,  without  which  the 
copyright  will  not  be  valid  within  a  certain  portion  of  the 
territory  to  which  the  general  law  of  the  State  does  not  apply* 
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these  should  be  fulfilled  in  order  to  make  certain  of  securing 
international  protection  for  the  work.  Unless  the  special 
requirements  of  the  colonial  law  have  been  satisfied,  the 
English  author  will  have  to  take  the  risk  that  the  Courts 
of  foreign  Union  countries  will  not  give  a  liberal  interpre- 
tation to  the  provisions  of  the  Convention. 
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SECTION  n. 

IMPERIAL   COPYRIGHT  A8  IT  SUBSISTS  IN  THE 
COLONIES. 

Colonies  may  allow  importation  of  foreign  reprints  on  certain  conditions 
— Copyright  protection  in  the  Colonies — Importation  of  foreign  reprints 
absolutely  forbidden  by  Copyright  Act,  1842 — Difficulty  of  preventing 
importation  of  American  reprints  into  Canada — Under  the  Foreign  Reprints 
Act,  1847,  importation  into  certain  Colonies  was  allowed — ^Difficulty  of 
collecting  import  duties  on  foreign  reprints — ^The  protection  of  Imperial 
copyright  in  Canada — ^The  Canadian  Copyright  Act,  1875— Under  Act  of 
1875,  English  authors  republishing  in  Canada  protected  against  foreign 
reprints — Imperial  copyright  not  diminished — All  British  copyright  works 
now  protected  in  Canada  and  Cape  Colony  against  foreign  reprints- 
Canadian  reprints  of  English  works  may  not  be  imported  into  England— 
Arguments  for  and  against  free  circulation  of  cheap  Colonial  reprinta— The 
opinion  of  the  Copyright  Commission  of  1876 — Canadian  Act  of  1900  con- 
ditionally prohibits  importation  of  English  editions — Does  this  conflict  with 
Imperial  statutes  ? — Present  position  of  English  works  in  the  Colonies— 
The  law  relating  to  the  importation  of  foreign  reprints  into  Canada. 

Domestio  Laws  of  the  Colonies  not  under  BiBCUBsion.— The 
object  of  this  chapter  is  merely  to  give  an  outline  of  the 
nature  and  extent  of  Imperial  copyright,  i.e.  of  the  protec- 
tion which,  imder  the  English  Acts,  a  work  published  in  any 
part  of  the  British  Empire  will  receive  in  every  other  part. 
It  is  not  our  purpose  to  give  an  account  of  the  domestic 
copyright  law  of  every  colony  which  has  a  law  of  its  own,* 
upon  which  law,  as  has  already  been  indicated,  the  protection 

^  J.tf.  India)  Ceylon,  Canada,  the  Australian  Colonios,  New  Zealand,  the  Ope 
of  Good  Hope,  Natal,  Hong  Kong,  and  Newfoundland. 
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within  the  colony  itself  of  all  works  first  appearing  in  its 
territory  wiD  depend.  We  are  not  concerned  with  the  pro- 
tectioii  that  Indian  works  get  in  India,  Canadian  in  Canada, 
and  so  forth,  but  with  the  protection  which  Indian  works  get 
in  all  the  colonies  except  India,  Canadian  in  all  the  colonies 
except  Canada — in  short,  with  the  protection  that  every 
British  work  gets  throughout  the  Empire,  except  in  the 
colony  of  first  publication. 

Just  as  we  have  considered  international  relations  between 
separate  and  independent  States,  so  now  we  have  to  consider 
the  inter-colonial  relations  existing  between  the  various  parts 
of  the  British  Empire.  These,  of  com'se,  differ  from  inter- 
national relations  in  that  they  are  created  by  express  statutory 
legislation,  emanating  from  a  supreme  authority,  ue,  by  Acts 
of  the  British  Parliament,  instead  of  by  separate  negotiation 
on  the  part  of  each  colony  ;  but  in  other  respects  the  analogy 
holds. 

Canadian  Domestic  Law  dealt  with  in  next  Section. — ^The 
details  of  the  domestic  law  of  each  colony  must,  therefore,  be 
sought  in  the  Acts  or  Ordinances  of  the  Colonial  Congress,  of 
the  Governor,  or  of  the  Crown  ;  but  it  has  been  deemed  well 
to  give  at  the  end  of  this  chapter  a  brief  outline  of  the  main 
features  of  the  Canadian  law  as  it  affects  Canadian  works  ; 
because  this,  the  most  highly  developed  of  all  colonial  systems 
of  .copyright  law,  will  serve  both  to  illustrate  what  has  been 
said  as  to  the  difference  between  Imperial  and  local  copyright, 
and  to  show  how  widely  the  law  of  a  colony,  left  to  grow  in 
its  own  way,  may  diverge  from  the  law  of  the  mother  country. 
In  so  far  as,  in  virtue  of  special  permission  given  by  English 
statutes  or  otherwise,  the  Canadian  domestic  law  has  modified 
the  scope  of  Imperial  protection  as  it  exists  in  Canada,  ue,  of 
the  protection  in  Canada  of  works  published  elsewhere  in  the 
Empire,  it  will  take  its  place  in  the  course  of  this  Section. 
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No  other  colony  has  ventured  to  attempt  to  modify  Imperial 
protection  by  legislation  of  its  own. 

Colonies  may  allow  Importation  of  Foreign  Seprints  on 
certain  conditionB. — We  have  hitherto  dealt  with  'Imperial 
copyright '  as  if  it  involved  a  uniform  protection  for  British 
works  throughout  the  whole  of  the  British  Empire — as  if 
every  such  work  got  in  every  colony  (save  in  some  cases  the 
colony  of  production)  the  protection  afforded  by  the  English 
domestic  copyright  Acts,  no  more  and  no  less.  And  this  is 
true  thus  far — a  work  which  is  under  the  protection  of  the 
English  law  is  secured  against  the  making  and  publication  of 
imauthorised  reprints  throughout  the  whole  of  the  British 
dominions.  But  under  the  Foreign  Reprints  Act  of  1847 
a  large  number  of  colonies  have  been  enabled  to  permit  the 
importation  of  foreign  reprints  of  English  copyright  works 
into  their  territory,  on  making  provision  for  the  collection  of 
an  author's  royalty.  These  colonies  are  Antigua,  Bahamas, 
Barbadoes,  Bermuda,  British  Guiana,  Grenada,  Jamaica, 
Mauritius,  Natal,  Nevis,  Newfoundland,  St.  Christopher, 
St.  Lucia,  St,  Vincent,  and  Trinidad.  In  these  colonies, 
then,  though  no  one  within  the  colony  is  at  liberty  to 
reprint  such  works  on  his  own  account  without  the  consent 
of  the  copyright  owner,  yet  anyone  may  import  and  sell  un- 
authorised reprints  manufactured  in  foreign  countries. 

The  position  of  copyright  protection  in  the  colonies  may 
briefly  be  set  out  thus  : — 
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COPYRIGHT    PROTECTION    IN    THE   COLONIES. 


WOBKS   PUBLISHED 


I.  Within  the  Colony  in 
whioh  protection 
is  sought. 


n.  Outside  snch  Colony, 
but  within  the 
Empire. 


m.  In  a  foreign  conntry 
of  the  Copyright 
Union. 

IV.  In  any  other  treaty 
countries,  i.e.  Aus- 
tria or  Hungary. 

Y.  In  a  foreign  non- 
treaty  country. 


ASE  DEPENDENT  FOB  PBOTECTION  ON 


(i)  If  Colony  has  copyright  legislation 
of  its  own. — Copyright  depends  on 
Colonial  law, 

(ii)  If  Colony  has  no  copyright  legisla- 
tion of  its  own. — Copyright  depends 
on  ordinary  English  law, 

(i)  If  Foreign  Seprints  Act  does  not 
apply  to  such  Colony. — Copyright 
depends  on  ordinary  English  law 
and  works  are  protected  against : 
(a)  Reprinting,    (6)  Importation  of 
foreign  reprints,     (c)    Sell- 
ing, etc,,  of  UTdawfvl  copies, 
(ii)  If  Foreign  Eeprints  Act  applies  to 
such  Colony. — Copyright  is  modified 
accordingly  and  works  are  protected 
against  only : 
(a)  Reprinting,     (6)  Selling,  etc., 
of  unlawful  copies. 
Ifote. — Artistic  works  are   protected 
only  in  the  United  Kingdom,  unless  the 
law  of  the  Colony  specially  provides  for 
them. 

The  rules  for  these  are  the  same  as  the 
rules  for  works  published  outside 
the  Colony  from  which  protection  is 
claimed,  hut  inside  the  Empire. 

The  same  rules  apply,  except  as  to  Canada, 
the  Cape  of  Good  Hope,  New 
South  Wales,  and  Tasmania,  where 
such  works  are  not  protected. 

No  protection  in  any  Colony, 
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Importation  of  Foreign  Beprints  absolntely  forbidden  by  Copy- 
right Act»  1842. — The  protection  given  by  the  Literary 
Copyright  Act,  1842,  to  works  first  published  in  the  United 
Kingdom,  and  subsequently  extended  by  the  International 
Copyright  Act,  1886,  to  works  first  published  anywhere  in 
the  British  dominions,  was  expressly  declared  by  Sec,  29  of 
the  Act  of  1842  to  extend  to  the  United  Kingdom  and  to 
every  part  of  the  British  dominions.  The  latter  statute, 
which  expressly  forbade  the  unauthorised  printing  and  sale 
of  copies,  contained  a  particularly  stringent  section  ^  directed 
against  the  importation  of  foreign  reprints  of  copyright  works. 

This  prohibited  the  following  acts,  when  done  in  respect  of 
such  reprints  : 

(a)  importing,  or  causing  to  be  imported  into  any  part 

of  the  British  dominions,  for  sale  or  hire  ; 
(J)  knowingly    selling,   publishing,   or    exposing  for 

sale  or  hire ; 
(c)  knowingly  having  in  possession  for  sale  or  hire ; 
under  pain  of  forfeiture   of   the   offending  copies,  together 
with  £10  and  twice  the  value  of  each  book.      And  besides 
this  a    special  action  for  damages  was  given  (sec.  15)  in 
respect  of  these  infringements. 

The  author  thus  acquired  a  right  to  have  the  importation 
of  offending  works  prevented,  but  of-  com-se  this  could  be 
made  effective  only  by  the  intervention  of  the  customs  officers. 
In  1845  the  conditions  on  which  such  intervention  should  take 
place  were  laid  down  by  a  comprehensive  Act  to  regulate 
the  trade  of  British  possessions  abroad^  which  absolutdy 
prohibited  the  importation  into  the  British  possessions  abroad 
of  foreign  reprints  of  any  works  *  first  composed  or  written  or 
printed  in  the  United  Kingdom,'  provided  that  due  notice  of 
the  existence  of  copyright  had  been  given  to  the  Customs 
1  The  Literary  Copyright  Act,  1842,  sec.  17. 
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authorities.^  This  latter  statute  was  repealed  by  the  Customs 
Consolidation  Act  of  1853,'  but  the  provisions  of  See.  9  were 
re-enacted  in  Sec.  160  of  that  statute. 

Diffioiilty  of  preventing  Importation  of  American  Beprints  into 
Canada. — These  statutes  were  mainly  directed  towards  pro- 
tecting British  authors  and  publishers  against  the  wholesale 
importation  of  cheap  American  reprints  of  their  works  into  the 
Canadian  colonies.  But  mere  legislation,  however  stringent, 
could  hardly  avail  to  prevent  this.  If  the  offending  works 
were  not  seized  at  the  moment  of  importation  from  America 
the  opportunity  of  effective  seizure  was  lost ;  for  after  they 
had  once  gained  a  footing  in  Canada  it  became  very  hard  to 
trace  them.  Seizmre  upon  importation  itself  was  exceedingly 
difficult  to  carry  out  efficiently.  All  books  are  not  copy- 
right,— ^it  is  only  a  minority  that  are ;  and  the  burden  of 
distinguishing  between  copyright  and  non-copyright  works 
was  laid  upon  the  shoulders  of  the  customs  officers,  in  addi- 
tion to  the  burden  of  discovering  the  books.  In  view  of 
the  enormous  number  of  books  published  every  year,  and  of 
the  ever-increasing  number  in  which  copyright  has  expired,  it 
is  small  wonder  that  the  task  often  went  unperformed. 

It  is  not  surprising  that,  even  in  the  United  Kingdom 
itself  at  the  present  day,  authors  should  be  found  to  com- 
plain of  the  inefficiency  of  the  protection  afforded  by  the  law 
against  the  importation  of  foreign  reprints.  Much  more, 
then,  in  Canada  at  this  early  time  was  it  found  almost  im- 
practicable to  put  a  stop  to  the  noxious  import  trade  ;  for  the 
United  States  was  a  great  centre  of  the  reproduction  of 
English  works,  importation  thence  was  easy,  and  the  English 
author  was  not  on  the  spot  to  see  that  the  Customs  officials 
performed  their  duty  rigorously. 

1  Stat.  8  and  9  Vict.  c.  93,  sec.  9. 

2  16  and  17  Vict.  c.  107,  sec.  358. 
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Moreover  public  opinion  in  Canada,  prompted  by  self- 
interest,  was  ranged  against  the  claims  of  the  English  author. 
In  those  days  of  dear  books,  the  people  of  Canada  could  not 
afford  to  buy  the  authorised  English  editions,  the  publishers 
of  Canada  would  not  undertake  their  sale,  and  in  Canada  there 
were  no  lending  libraries,  as  there  were  in  England,  to  circulate 
expensive  books  at  a  small  charge.  Canada  had  no  great 
authors  of  its  own,  and  if  cheap  American  reprints  were  shut 
out  from  the  colony,  where,  it  was  asked,  were  the  people  to 
go  for  their  supply  of  English  literatiure  ?  This  waa  the 
popular  feeling,  and  so  public  opinion  aided  and  abetted  the 
customs  officials  in  their  neglect  of  duty. 

XTnder  the  Foreign  Beprints  Act,  1847,  importation  into  certain 
Colonies  was  allowed. — Hence,  in  spite  of  the  Act  of  1845,  the 
rule  forbidding  the  introduction  of  foreign  reprints  into  the 
colonies  remained  a  dead  letter.  The  English  Government, 
making  a  virtue  of  necessity,  in  1847  passed  a  statute  to 
render  legal  a  state  of  things  which  it  had  found  impossible  to 
prevent. 

This  statute,  the  Foreign  Keprints  Act,  1847,  provided 
that,  if  the  legislature  or  proper  legislative  authorities  in  any 
British  possession  shoidd  make  due  provision  for  securing 
the  rights  of  British  authors  in  such  possession,  the  Crown, 
by  Order  in  Council,  might  suspend  as  to  that  colony  the 
prohibitions  contained  in  the  Copyright  Acts  against  the  im- 
portation, etc.,  of  foreign  reprints  of  books  '  first  composed, 
written,  printed  or  published'  in  the  United  Kingdom.^  A 
large  number  of  colonies  have,  at  one  time  or  another,  taken 
advantage  of  this  Act ;  there  are  fifteen  to  which  it  now 
applies,  but  Canada,  the  Australian  Colonies,  India,  and  the 

»  Sec.  2  of  the  Foreign  ReprintB  Act,  1847  (10  and  11  Vict.  c.  95,  sec.  2), 
provideB  that  a  copy  of  the  Order  and  of  the  Colonial  Act  or  Ordinance  shaU  be 
laid  before  Parliament  within  six  weeks. 
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Cape  of  Good  Hope  are  notable  absentees  from  the  list.^ 
Canada  was  amongst  the  first  to  apply  for  an  Order  in 
Council  mider  the  Act;  but,  as  will  be  seen  later,  it  has 
since  Tolimtarily  renounced  all  its  benefits. 

Difficulty  of  collecting  Import  Duties  on  Poreign  Beprints.— 
The  *due  provision  for  securing  or  protecting  the  rights 
of  British  authors'  in  the  Colony  which  is  required  by 
the  Act  is  usually  made  by  means  of  import  duties.  Lists 
of  English  copyright  books  are  furnished  to  the  Colonial 
customs  authorities,  and  the  theory  is  that  the  duty  is 
collected  by  them  upon  importation.* 

In  point  of  fact,  however,  the  *  security '  for  his  rights  thus 
offered  to  the  British  author  is  an  exceedingly  empty  thing. 
AU  the  difficulties  in  the  way  of  successful  dealing  with  im- 
ported reprints  which  we  have  pointed  out  above  in  regard 
to  the  absolute  preventing  of  importation  apply,  with  even 
greater  force,  to  the  levying  of  import  duties.  Detection 
itself  remains  as  precarious,  and,  since  the  consequences 
of  neglect  are  not  so  serious,  the  chance  of  neglect  is 
greater. 

Moreover,  since  the  time  of  the  Foreign  Keprints  Act,  the 
development  of  postal  facilities  has  vastly  increased  the  diffi- 
culties of  the  work  of  detection.     Even  at  the  present  day, 

'  The  following  are  the  names  of  the  oolonies  to  which  the  Act  does  apply, 
arranged  according  to  the  date  of  the  respective  Orders  in  C!ouncil :  Bermuda, 
Bahamas,  Newfoundland,  St.  Chiistopher,  Antigua,  St.  Lucia,  British  Guiana, 
Mauritius,  Grenada,  Nevis,  Natal,  Jamaica,  Trinidad,  St.  Vincent,  Barbadoes. 

'  The  whole  process  is  clumsy.  As  to  Canada,  '  it  was  shown  that  the 
Canadian  Government  could  not  collect  the  duty  until  the  British  copyright 
owner  had  entered  his  work  at  the  English  customs  house.  In  course  of  time 
the  English  authorities  would  transmit  this  title  to  the  Customs  Department  at 
Ottawa,  who  would  in  turn  send  word  to  the  various  customs  ports  throughout 
the  Dominion.  All  this,  of  course,  took  time,  and  in  many  cases,  most 
undoubtedly,  thousands  of  copies  of  the  work  had  been  imported  from  the 
United  States  before  the  Canadian  customs  officers  had  any  authority  to  collect 
the  royalty  duty.'— R.  T.  Lanoefield,  NoUa  on  Copyright,  §  78. 
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when  importation  of  foreign  reprints  into  Canada  is  absolutely 
prohibited,  large  numbers  of  American  reprints  are  periodically 
poured  into  Canada  through  the  cheap  book  post.  These  it 
is  impossible  to  detect  with  any  certainty — and  if  detection  is 
not  fairly  certain,  it  will  usually  be  considered  worth  while  to 
run  the  risk. 

Small  wonder,  then,  that  the  colonies  have  practically 
abandoned  the  work  of  collecting  duties ;  so  that  from 
the  point  of  view  of  an  author  seeking  remimeration  the 
Foreign  Reprints  Acts  must  be  pronounced  a  complete 
failure.  Thus  in  1875  Her  Majesty's  Treasury  notified 
Archbishop  Trench  that  the  sum  of  elevenpence  lay  to  his 
credit  in  the  hands  of  the  Paymaster  General :  this  repre- 
sented the  whole  amoimt  collected  in  Canada  (then  under  the 
Foreign  Reprints  Act)  for  upwards  of  ten  years — although 
during  the  period  in  question  the  Archbishop's  works  had 
had  a  steady  sale  in  Canada.  And  during  the  ten  years 
ending  in  1876  the  whole  amount  received  on  account  of 
all  imported  reprints  from  the  nineteen  colonies  which 
had  at  that  time  taken  advantage  of  the  Act  was  only 
£1,155  138.  2id.,  of  which  £1,084  13s.  3^.  was  con- 
tributed by  Canada ;  of  these  nineteen  colonies,  seven  paid 
nothing  whatever  to  the  authors,  while  six  now  and  then  paid 
small  sums  amounting  to  a  few  shillings.^  It  was  notorious 
that  during  this  period  large  numbers  of  foreign  reprints 
were  imported  into  the  colonies. 

On  the  other  hand,  at  the  present  day  seventeen  colonies 
have  made  due  provision  for  stamping  each  imported  copy 
in  the  Customs  House  upon  collecting  the  royalty  thereon, 
every  unstamped  copy  being  liable  to  seizure.  This  system, 
which   provides   a   useful  safeguard  against   smuggling,  has 

*  See  Repmt  of  the  Copyriffkt  OontmiMum  of  1876,  p.  xxxi. 
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been  lately  proposed  for  Canada ;  ^  but  would  not  now  be 
applicable  in  that  colony,  since,  as  will  be  seen  later,  Canada 
has  ceased  to  enjoy  the  benefits  of  the  Foreign  Reprints  Act. 


The  Pbotection  of  Imperial  Copyright  in  Canada. 

Royalty  System  proposed  by  Caoada. — The  failiu-e  of  the 
remuneration  provided  by  the  Foreign  Reprints  Act  led 
to  complaints  from  British  authors  and  publishers,  and 
attempts  were  made  to  procure  the  repeal  of  the  Act.  The 
Canadians,  who  were  the  chief  offenders,  alleged  in  their 
defence  the  great  extent  of  their  frontier,  and  the  negligence 
of  British  publishers  in  not  giving  to  the  proper  authorities 
timely  notice  of  the  publication  of  copyright  works.  They 
urged  that  they  were  forced  to  take  American  reprints, 
because  they  were  forbidden  to  republish  English  copy- 
right works  on  their  own  account ;  and  that  thus  a  book 
trade  which  might  otherwise  have  been  theirs  was  thrown  into 
the  hands  of  the  Americans. 

They  proposed  that  they  should  be  allowed  to  republish 
English  books  themselves,  imder  licence  from  the  Governor 
General,  and  that,  in  respect  of  each  licence,  publishers  should 
pay  an  excise  duty  of  12^  per  cent,  for  the  benefit  of  the 
author.  So  the  Canadian  publishers  would  be  able  to  imder- 
sell  the  American  exporters,  and  the  duty  being  an  excise, 
not  a  customs,  duty  would  be  less  liable  to  evasion — since  the 
authorities  woidd,  in  this  case,  be  able  to  go  directly  to  the 
source  of  production,  and  levy  the  duty  there. 

The  Canadian  Copyright  Act,  1875. — While  these  matters 
were  in  debate,  the  Canadian  legislature  passed  their  Copy- 

1  See  letter  dated  20th  February,  1890,  from  Mr.  F.  R.  Daldy  to  Sir  J.  S.  D. 
Thompeon,  reprinted  in  the  Blue  Book  entitled  Correspondence  relating  to  Copif- 
rifht  in  Canada,  p.  11. 

HR 
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right  Act  of  1875,  which  provided  for  the  full  protection  of 
English  works  against  foreign  reprints,  on  condition  that 
such  works  were  reprinted  and  republished  in  Canada.  This 
having  been  reserved  by  the  Governor  General  for  the 
Queen's  assent,  doubts  arose  as  to  whether  the  measure  was 
not  repugnant  to  the  Foreign  Reprints  Act,  as  applied  to 
Canada  ;  ^  and  so  a  special  Act  of  the  British  Parliament  was 
passed  to  give  Her  Majesty  power  to  assent  to  the  Canadian 
Bill,  and  in  virtue  of  this  power  the  Royal  assent  was  given. 

The  Canadian  statute  enacts  (sees.  4  and  6)  that  any 
author  domiciled  in  Canada  or  any  other  part  of  the  British 
possessions,  or  being  a  citizen  of  any  country  having  an  inter- 
national copyright  treaty  with  the  United  Kingdom,  may 
gain  copyright  in  Canada  for  twenty-eight  years,  by  printing 
and  publishing,  or  reprinting  and  republishing,  his  work  in 
Canada,  and  fulfilling  the  formalities  of  the  Canadian  Law. 
There  is  a  proviso  that  nothing  in  the  Act  shall  be  held 
to  prohibit  the  importation  into  Canada  from  the  United 
Kingdom  of  copies  of  English  copyright  works  legally 
printed  there;*  though  a  recent  Act  (of  1900)  provides 
that  in  certain  circumstances  this  shall  be  forbidden. 

On  the  other  hand,  the  Imperial  Act  passed  to  confirm  the 
Canadian  statute  expressly  enacts  (sec.  4)  that  Canadian 
copies  of  an  English  copyright  work  shall  not  be  imported 
into  the  United  Kingdom  without  the  author's  consent.^ 

1  By  an  Order  in  Council  of  12th  December,  1850. 

2  In  1889  another  Canadian  Act  (Stat.  62  Vict.  c.  29,  sec.  2)  purported  to  repeal 
the  whole  section  (6)  of  which  this  proviso  formed  part.  This  Act  is,  howeTcr, 
of  no  force  or  effect. — See  JSection  3  of  this  Chapter. 

'  '  Where  any  book  in  which,  at  the  time  when  the  said  reserved  BiU  oomee 
into  oi)ei-ation,  there  is  copyright  in  the  United  Kingdom,  or  any  book  in  which 
thereafter  there  shall  be  such  copyright,  becomes  entitled  to  copyright  in  Canada 
in  pursuance  of  the  provisions  of  the  said  reserved  Bill,  it  shall  be  unlavfol  for 
any  person,  not  being  the  owner,  in  the  United  Kingdom,  of  the  copyright  in 
sucjh  book,   or  some  person   authorised  by  him,   to   import  into  the  United 
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Under  Act  of  1875,  Englidi  anthor  repnbliahing  in  Canada 
protected  against  Poreign  Beprints. — As  regards  works  enjoying 
Imperial  copyright,  the  net  effect  of  the  legislation  of  1875  is 
to  enable  the  copyright-owner  to  gain  protection  from  foreign 
reprints  by  causing  his  work  to  be  republished  in  Canada, 
whether  by  assigning  the  Canadian  copyright,  or  by  granting 
a  licence  for  reproduction  in  Canada,  or  by  publishing  in 
Canada  at  his  own  risk. 

Imperial  Copyright  not  diminished. — But  the  two  Acts  do 
not — ^as  was  thought  at  the  time  by  Canadian  publishers — 
extend  to  permit  the  free  reproduction  in  Canada  of  British 
copyright  works,  without  assignment  or  licence.  This  was 
decided  in  1876  in  the  case  of  Smiles  v,  Belford}  Messrs. 
Belford,  a  firm  of  Canadian  publishers,  had  seized  upon 
Smiles's  Thrift  at  the  moment  of  its  appearance  and  had 
ventured  to  reproduce  it  in  Canada  without  attempting  to 
obtain  the  author's  or  publisher's  consent.  The  case  was 
made  a  test  case  upon  the  question  of  the  rights  of  Canadian 
publishers,  and  judgment  in  both  the  Canadian  Court  of 
Chancery  and  the  Supreme  Court  of  Canada  went  in  favour 
of  the  plaintiff.  It  was  held  that  it  was  unnecessary  for  the 
author  of  an  English  literary  copyright  work  to  gain  copy- 
right imder  the  Canadian  statute  in  order  to  be  able  to  restrain 
Canadian  reprints ;  though  if  he  wished  to  prevent  the 
importation  into  Canada  oi  foreign  reprints,  as  allowed  by  the 
Foreign  Reprints  Act,  he  must  acquire  a  good  Canadian 
copyright.  As  to  the  purpose  of  the  British  Act  of  1875, 
Burton,  J.  A.,  said  :  '  I  am  of  opinion  .  .  .  that  it  was  in- 
tended to  preserve  intact  so  much  of  the  Imperial  Act  [of 

Kingdom  any  copies  of  such  "book  reprinted  or  republished  in  Canada ;  and  for 
the  puipoees  of  such  importation  the  17th  section  of  the  said  Act  of  5  and  6  Vict. 
c.  45  shall  apply  to  all  such  books  in  the  same  manner  as  if  they  had  been  re- 
printed out  of  the  British  dominions.' 

1  Smile*  r.  Belford  (1876),  1  Tupp.  App.  Rep.  436, 
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1842]  as  prohibits  the  printing  of  a  British  copyright  work  in 
Canada,  but  giving  to  the  author  a  further  right  on  certain 
conditions  of  securing  a  Canadian  copyright,  and  thus  pre- 
venting the  importation  into  Canada  of  foreign  reprints.' 

The  Canadian  Act  of  1875  and  the  Imperial  Act  which  was 
passed  to  confirm  it  do  not,  then,  in  any  way  impair  the  force 
of  Imperial  copyright ;  on  the  contrary,  they  hold  out  a 
prospect  of  increased  vigour. 

All  British  Copyright  Works  now  protected  in  Canada  and  Cape 
Colony  against  Poreign  Beprints. — Now,  however,  it  is  no  longer 
needful  for  the  British  author  who  wishes  to  obtain  protection 
against  the  importation  into  Canada  of  foreign  reprints  to 
secure  the  republication  of  his  work  within  the  Dominion ; 
for  since  23rd  July,  1895,  the  Canadian  Government  has 
ceased  to  collect  the  author's  royalties  on  imported  foreign 
reprints.  Canada,  therefore,  no  longer  satisfies  the  conditions 
of  the  Foreign  Reprints  Act,  and  can  no  longer  enjoy  its 
benefits.  Hence  the  importation  of  foreign  reprints  of 
English  copyright  works  into  Canada  is  now  absolutely  and 
at  all  times  illegal,  whether  or  not  the  works  in  question 
have  themselves  been  republished  in  Canada.^  The  same 
applies  to  the  Cape  of  Good  Hope,  which  has  also  ceased  to 
collect  the  royalty. 

Canadian  Beprints  of  English  Works  may  not  be  imported  into 
England. — When  an  authorised  edition  of  an  English  work 
has  been  republished  in  Canada,  it  is  obviously  of  some  import- 
ance to  determine  whether  or  not  regular  copies  of  the  English 
edition  may  be  imported  into  Canada,  and  vice  versa.  Im- 
portation from  one  part  of  the  Empire  to  another  was  not 
included  in  the  prohibition  of  the  Copyright  Act  of  1842, 
but,  as  we  have  seen,  the  English  Act  of  1875,  passed  to 
confirm  the  Canadian  statute  of  that  year,  expressly  prohibits 

*  See  Moran^  v.  Publuhers  (1900),  32  Ont.  Rep.  393. 
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the  importation  of  Canadian  copies  into  the  United  Kingdom 
without  the  author's  consent. 

Argnment  for  Free  Circnlatioii  of  cheap  Colonial  Beprints.— 
This  provision  gave  rise  to  much  discussion,  and  its  repeal 
was  strongly  urged  before  the  Copyright  Commission  of  1876. 
It  was  contended  that  as  the  English  author  had  the  benefit  of 
an  extended  area  in  which  to  sell  his  books,  so  also  he  ought 
to  be  content  with  a  less  profit  per  copy  and  submit  to  other 
consequent  disadvantages.  If  he  chose  to  arrange  for  the  sale 
of  copies  at  a  low  price  in  one  part  of  the  British  dominions, 
that  was  his  own  business,  and  he  could  not  expect  the  law  to 
intervene  in  order  to  protect  him  from  being  undersold  in  his 
own  proper  market  by  these  cheap  reprints  made  with  his  own 
permission.  In  England  at  that  time  the  prices  of  books 
were  very  high,^  and  it  was  said  that,  if  the  introduction  of 
colonial  reprints,  which  had  to  be  sold  at  a  low  price  in  order 
to  win  the  colonial  market,  was  allowed,  prices  generally  would 
be  greatly  reduced.  It  was  urged  that  it  was  unfair  to  the 
British  public  that  they  should  be  the  only  section  of  the 
commimity  to  be  debarred  from  participating  in  the  advan- 
tages of  cheap  colonial  editions  I 

Argument  against  Importation  of  cheap  Colonial  Beprints. — On 
the  other  hand,  the  authors  and  publishers  objected  strongly 
to  the  proposed  change  in  the  law,  thinking  that  the  reduction 
of  prices  which  would  follow  from  the  free  introduction  of 
colonial  reprints  would  do  them  much  harm.  In  their  view, 
the  result  of  abolishing  the  restraint  upon  importation  would 
be  that  no  English  author  or  publisher  would  consent  to  the 
republication  of  a  cheap  edition  in  the  colonies,  owing  to  the 


^  In  those  days  novels  were  usually  issued  in  three  volumes  at  £1  lis.  6d.  and 
circulated  in  England  by  means  of  lending  libraries.  In  Canada  there  were  no 
such  libraries.  Few  novels  are  now  published  in  England  at  a  higher  price 
than  68. 
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danger  of  such  an  edition  ousting  the  principal  edition  from 
the  home  market. 

The  opinion  of  the  Copyright  CommiMLon  of  1876. — The  Com- 
mission of  1876  decided  in  favour  of  the  authors,  saying: 
^  On  the  whole  we  think  that  the  admission  of  such  reprints 
would  probably  operate  injuriously  towards  British  authors 
and  publishers,  and  that  it  is  doubtful  if  it  would  be  attended 
in  many  cases  with  the  result  anticipated  .  .  •  that  is  to  say, 
the  cheapening  of  books  for  home  consumption.  We  think 
the  almost  certain  result  would  be  that  it  would  operate  as  a 
preventive  to  republication  in  the  colonies  by  authors  them- 
selves, so  that  .  .  .  the  colonial  reader  would  be  in  no  better 
condition  than  he  is  now.  We  therefore  think  that  colonial 
reprints  of  copyright  works  first  published  in  the  United 
Kingdom  should  not  be  admitted  into  the  United  Kingdom 
without  the  consent  of  the  copyright  owners  ;  and,  conversely, 
that  reprints  in  the  United  Kingdom  of  copyright  works  first 
published  in  any  colony  shoidd  not  be  admitted  into  such 
colony  without  the  consent  of  the  copyright  owner.'  No 
change  in  the  law  of  England  has  yet  followed  from  the 
labour  of  this  Commission. 

Canadian  Act  of  1900  conditionally  prohibits  importatioii  of 
English  Editions.— -In  1900  Canada  affected  to  carry  out  for 
itself  what  it  had  for  many  years  been  beseeching  the 
Imperial  Parliament  to  do  on  its  behalf,  by  passing  a  statute 
which  provides  that,  when  the  owner  of  the  copyright  in  a 
British  work  first  published  outside  Canada  has  lawfully 
granted  a  licence  to  reproduce  it  in  Canada,  then,  ^  notwith- 
standing anything  in  the  Copyright  Act,'  the  Canadian 
Minister  of  Agriculture  may  prohibit  the  importation  into 
Canada  of  any  copies  printed  elsewhere.^  It  would  seem  that 
no  such  prohibition  can  affect  the  importation  of  foreign 
1  Stat.  (Canadian)  63  and  64  Vict.  c.  25,  sec.  1. 
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reprints,  which  is  already  illegal,  as  explained  above.  Hence 
apparently  the  sole  effect  of  the  Act  of  1900  is  to  enable  the 
importation  of  copies  of  the  legitimate  English  edition  to  be 
prevented. 

Does  this  oonfliot  with  Imperial  Statutes! — The  ordinary 
English  law  of  copyright,  as  set  forth  in  the  Act  of  1842, 
says  nothing  to  prohibit  the  free  circulation  of  copies  lawfully 
printed  between  the  various  parts  of  the  British  dominions ; 
and,  in  view  of  this,  it  has  been  suggested  that  the  Canadian 
Act  is  ultra  vires  of  the  Canadian  legislature,  and  is  therefore 
void.  Imperial  copyright,  it  is  urged,  is  an  Imperial  matter, 
and  involves  the  right  to  sell  copies  throughout  the  Empire  ; 
it  is  not  within  the  power  of  any  colony  to  make  laws  which 
shall  in  any  way  diminish  its  content. 

This  view  is  supported  by  the  fact  that  Canada  at  first 
should  have  found  it  necessary  to  invoke  the  aid  of  the 
Imperial  Parliament,  and  should  have  ventured  to  take  action 
on  its  own  account  only  when  the  coming  of  that  aid  seemed 
to  be  indefinitely  postponed.  On  the  other  hand,  it  may  be 
said  on  behalf  of  the  colony  that  whilst,  according  to  the 
rule  laid  down  in  Smiles  v.  Belford,  every  colony  is  bound  to 
protect  the  English  author  against  infringements  of  his  copy- 
right, yet  the  question  whether  or  not  the  author  shall  be 
allowed  to  import  his  books  into  its  territory  is  a  question,  not 
of  Imperial  copyright,  but  of  domestic  economy,  for  each 
colony  concerned.  True  that  the  colonies  cannot  diminish  the 
scope  of  imperial  copyright ;  nevertheless,  it  is  with  books  as 
with  other  commodities,  they  can  lay  down  the  terms  upon  which 
importation  will  be  permitted,  and  even,  if  need  be,  forbid  it 
altogether.  There  is  much  to  be  said  for  either  view ;  and 
the  question  cannot  be  settled  in  the  absence  of  authority. 

Present  Position  of  English  Works  in  the  Colonies. —Of  course, 
as  already  explained,  the  protection  of  works  first  published 
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in  Canada  is  regulated  entirely  by  the  Canadian  law,  so  that 
the  requirements  of  this  law  as  to  registration,  notice  of  copy- 
right on  title-page,  etc.,  must  be  fulfilled.  In  a  colony  which 
has  no  law  of  its  own,  copyright  for  domestic  works  will 
depend  upon  the  ordinary  English  law.  The  Foreign  Reprints 
Act  does  not  now  extend  to  Canada  and  the  Cape  of  Good 
Hope,  so  that  English  copyright  works,  whether  or  not  they 
gain  copyright  under  the  local  statutes,  are  protected  against 
the  importation  of  foreign  reprints  into  these  colonies.  From 
a  colony  to  which  that  Act  applies  the  English  author  cannot 
demand  protection  against  this  form  of  importation,  though 
he  can  exact  the  collection  of  a  royalty  on  his  behalf.  For 
artistic  works  these  rules  do  not  hold.  Such  works  are  pro- 
tected under  the  Imperial  Acts  only  in  the  United  Kingdom, 
and  if  the  artist  seeks  protection  in  a  colony,  he  must  fulfil 
the  requirements  of  the  colonial  domestic  law. 

The  Law  Relating  to  the  Importation  of  Foreign 
Reprints  into  Canada. 

1.  Literary  Copyriglit  Act,  1842,  forbids  importation  of 
foreign  reprints  of  British  copyright  works  into  any  part  of 
the  British  dominions. 

2.  Poreign  Beprints  Act,  1847,  allows  importation  of  such 
foreign  reprints  into  colonies  which  collect  a  customs  duty 
upon  such  reprints  for  the  author's  benefit.  An  Order  in 
Council  of  1850  extended  this  Act  to  Canada. 

3.  Canadian  Copyright  Aet,  1875  (confirmed  by  Imperial  Act 
of  same  year),  protects  English  works,  if  reprinted  and  re- 
published in  Canada^  against  the  importation  of  foreign 
reprints. 

4.  Canadian  Cnstoms  Tariff  Act,  1894,  abolished  the  royalty 
duty  on  foreign  reprints  of  British  copyright  works ;  hence. 
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it  is  submitted,  Canada  no  longer  satisfies  the  conditions  of  the 
Foreign  Reprints  Act,  that  Act  ceases  to  apply,  and  foreign 
reprints  may  not  now  be  imported  into  Canada  under  any 
circumstances. 

5.  Canadian  Copyright  Act,  1900,  enables  the  Minister  of 
Agriculture  to  prohibit  the  importation  of  copies  of  E^^itish 
copyright  works,  when  the  British  copyright  owner  has 
granted  a  licence  for  the  reproduction  of  his  work  in  Canada. 
This  presumably  affects  only  the  importation  of  copies  of  the 
English  edition,  unless  in  the  Canadian  view  the  Foreign 
Reprints  Act  still  applies  to  Canada ;  in  such  a  view,  the 
importation  of  foreign  reprints  would  be  forbidden  only  in  the 
circumstances  contemplated  in  the  Act  of  1900. 


618  COLONIAL  COPYRIGHT.  [Chap,  it 


SECTION  ni. 

THE  DOMESTIC  LAW  OF  CANADA, 

Influence  of  the  United  States  on  Canadian  legislation — Canadian  Act  of 
1875  the  main  source  of  present  law — The  Canadian  Act  of  1889 — 
Effect  of  British  North  America  Act,  1867 — Republication  in  Canada 
required  by  Act  of  1889 — English  objections  to  this  statute — ^The 
Canadian  argument — ^The  Act  not  yet  in  force — Imperial  copyright  in 
Canada — No  Canadian  statute  can  reduce  Imperial  copyright — Anomalous 
state  of  affairs  in  Canada — Protection  of  copyright  under  Canadian  law — 
The  condition  of  Nationality — Unpublished  works — Place  of  publication — 
Registration,  deposit  of  copies,  etc. — ^Temporary  cop^Tight  in  magazine 
articles — Interim  copyright — Duration  of  copyright — ^Penalty  prescribed 
for  infringement — Licence  to  reproduce — ^Penalties  for  importation  of 
foreign  reprints — ^If  licence  for  reproduction  granted,  importation  of 
English  edition  may  be  prohibited. 

As  has  already  been  pointed  out,  the  protection  that  a  work 
published  In  the  United  Kingdom  or  in  any  of  the  colonies 
enjoys  throughout  the  rest  of  the  British  Empire,  being  an 
Imperial  matter,  depends  entirely  on  the  English  Copyright 
Acts.  It  is  true  that,  under  the  Foreign  Reprints  Act,  by 
providing  due  remuneration  for  British  authors  any  colony 
is  enabled  to  permit  the  importation  of  foreign  reprints  of 
English  copyright  works  into  its  territory,  but  no  colony  can 
do  even  this  for  itself ;  the  Crown  must  legislate  for  it  by  a 
special  Order  in  Council  deriving  its  force  from  the  Imperial 
statute. 

As  to  the  protection  of  its  own  works  within  its  own  limits, 
on  the  other  hand,  each  colony  is  left  free  to  make  laws  for 
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itself.^  It  is  now  proposed  to  deal  with  the  domestic  law  of 
Canada,  and  to  show  how  this  colony — which  of  all  our 
possessions  has  given  most  careful  consideration  to  the  subject 
of  copyright — has  availed  itself  of  its  liberty  of  legislation. 
An  account  of  the  Canadian  law  of  copyright,  while  giving 
much  information  which  may  be  of  immediate  use  in  connection 
with  this  important  colony,  will  at  the  same  time  serve  generally 
to  illustrate  the  very  extensive  scope  of  colonial  law.  It  will 
also  provide  an  excellent  example  of  the  way  in  which  a  colony, 
if  left  to  itself,  may  evolve  a  body  of  law  considerably 
diverging  from  the  law  of  the  mother  country. 

Inflnenoe  of  the  XTnited  States  on  Canadian  Legislation, — In 
the  case  of  Canada,  the  law  has  almost  throughout  been 
animated  by  the  spirit  of  American  copyright  legislation.  A 
very  close  connection  can  be  traced  between  the  development 
of  the  two  systems.  The  American  code  of  1831  was  followed 
by  the  great  Canadian  statute  of  1832  ;  while,  m  a  similar  way, 
a  Canadian  Act  of  1875  succeeded  the  American  consolidating 
statute  of  1870,  which  was  revised  in  1873  and  1874.  And 
the  Chace  Act  of  1891,  securing  the  protection  of  the 
American  law  to  aliens  belonging  to  certain  countries  upon 
condition  that  the  type  of  their  works  shoidd  be  set  in  the 
States,  residted  in  a  strong  movement  in  Canada,  having  for 
its  object  the  introduction  of  a  similar  type-setting  clause  into 
the  law  of  that  country  in  the  interests  of  native  trade. 

Turning  from  the  historical  to  the  analytical  aspect,  the 
two  systems  in  their  existing  form  present  very  striking  analo- 
gies. Thus,  to  take  a  broad  feature,  the  Canadian  law,  like 
that  of  the  United  States,  gives  great  prominence  to  registra- 
tion and  other  formalities,  on  the  fulfilment  of  which,  as  in 

*  See  Bee.  8  (iv.)  of  the  Intemational  Copyright  Act,  1886  :  *  Nothing  in  the 
Copyright  Acts  or  this  Act  shall  prevent  the  passing  in  a  British  possession  of 
any  Act  or  Ordinance  respecting  the  copyright  within  the  limits  of  such  possession 
of  works  fiiut  produced  in  that  possession.' 
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America,  the  very  existence  of  the  copyright  is  made  to 
depend  ;  and  further,  the  formalities  required  are,  in  their 
incidents  as  well  as  in  their  nature,  almost  exactly  the  same  a8 
those  imposed  by  the  American  Law.  This  is  not  altogether 
matter  for  regret ;  for,  as  a  mode  of  securing  a  clear  statement 
of  the  person  entitled  and  the  date  of  commencement  of 
copyright,  the  American  system  of  registration  is  far  superior 
to  our  own. 

Act  of  1876  the  main  Bonrce  of  present  Canadian  Law« — The 
Canadian  Copyright  Act  of  1875  was  incorporated  as  Chap.  62 
of  the  Revised  Statutes  of  1886  by  an  Act  of  that  year.^  In 
this  shape  it  contains  the  substance  of  the  Canadian  law 
relating  to  copyright,  though  in  certain  particulars  it  has  been 
modified  by  subsequent  statutes,  notably  the  recent  Act  of 
18th  July,  1900.  Another  very  important  Act  is  that  of 
1889 ;  but  this,  though  it  has  been  regularly  passed  by 
Congress  and  assented  to  by  the  Grovemor,  has  not  yet  come 
into  force.  Its  history  is  of  special  interest,  and  well 
illustrates  the  relation  between  the  Canadian  Congress  and 
the  Imperial  authorities  at  home. 

The   Canadian   Act   of    1889. 

Effect  of  British  North  America  Act,  1867. — The  British 
North  America  Act,  passed  in  1867  to  provide  for  the 
union  of  Canada,  Nova  Scotia,  and  New  Brunswick,  and  of 
the  Governments  thereof,  specifies  (sec.  91)  copyright  among 
the  subjects  which  are  to  be  within  the  exclusive  legislative 
authority  of  the  Parliament  of  Canada  as  distinct  from  the 
legislatures    of    the    several    provinces.*     The   rule   of    the 

1  Stat.  (Cimadian)  49  Vict.  c.  4. 

2  See  Sec.  13  of  tho  Report  of  the  Departmental  Committee  on  the  Canadian 
Copyright  Act,  1889.— Correspondence  relating  to  Copyright  in  Canada^  p.  46. 
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Imperial  Acts  as  to  protection  in  Canada  was  then  that 
any  work  first  published  in  the  United  Kingdom  gained  pro- 
tection in  that  colony,  although  a  work  first  published  in 
Canada  could  not  gain  protection  in  the  United  Kingdom  or 
anywhere  else  in  the  British  dominions.  This  state  of  affairs 
existed  until  1886,  when,  as  we  have  seen,  the  International 
Copyright  Act  provided  that  any  work  published  in  any  part 
of  the  British  dominions  should  be  protected  throughout  the 
British  Empire,  thus  conferring  Imperial  copyright  upon 
Canadian  works. 

Bepablication  in  Canada  required  by  Act  of  1889. — Even 
after  this,  the  Canadian  printers  and  publishers,  dissatisfied 
with  the  state  of  affairs,  agitated  against  the  restraints  placed 
upon  them,  and  in  1889  the  Canadian  Congress,  acting 
on  the  assumption  that  the  British  North  America  Act 
conferred  upon  it  unrestricted  powers  to  legislate  for 
copyright  within  the  limits  of  the  colony,  passed  an  Act 
which  purported  to  remedy  their  grievance.  Under  this 
it  was  made  a  condition  of  copyright  that  the  work 
shoidd  be  printed  or  published  or  produced  in  Canada,  or 
reprinted  or  republished  or  reproduced  in  Canada,  within 
one  month  after  publication  or  production  elsewhere.  The 
Act  went  on  to  provide  that,  if  a  person  were  entitled  to  gain 
copyright  in  this  way,^  and  failed  to  do  so,  the  Minister 
of  Agricidture  might  grant  to  any  person  domiciled  in  Canada 
a  licence  to  issue  the  work  in  question  upon  paying  to  the 
author  a  royalty  of  ten  per  cent,  on  the  retail  price  of  each 
copy. 

The  whole  Act,  especially  in  view  of  the  shortness  of  the 

time — one  month — fixed  for  republication  in  Canada,  has  the 

*  Only  authors  of  certain  nationalities  were  to  be  eligible  for  copyright,  i.e. 
peFBons  domiciled  in  Canada  or  any  part  of  the  British  possessions,  or  citizens  of 
any  country  having  an  international  copyright  treaty  in  which  Canada  should  be 
included. 
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appearance  of  an  attempt  to  steal  a  march  on  the  British 
author. 

The  Statute  not  to  have  Force  till  Proclaimed. — In  spite  of 
its  claim  to  exclusive  powers  of  legislation  for  Canada, 
Congress  itself  seems  to  have  had  some  doubt  as  to  the 
independent  validity  of  this  statute,  and  so  a  section  was 
inserted  therein,  providing  that  the  Act  should  not  come  into 
force  until  it  should  be  proclaimed  by  the  Governor-General 
of  the  Dominion ;  doubtless  this  was  done  with  the  object  of 
giving  time  for  the  necessary  Imperial  and  international  ad- 
justments to  be  made,  by  legislation  of  the  British  Parlia- 
ment or  otherwise. 

^gliwli  Objections  to  the  Act — When  the  Governor-General 
of  Canada  applied  to  the  Colonial  Office  for  permission  to 
proclaim  the  Act,  it  was  at  once  seen  in  England  that  the 
statute  was  inconsistent  with  the  view  generally  accepted  in 
this  country  as  to  the  scope  of  colonial  legislation.  The 
Copyright  Association  and  the  Society  of  Authors^  objected 
most  strongly  to  the  licensing  system  which  it  was  proposed 
to  establish.  The  law  officers  of  the  Crown  reported  that 
in  their  opinion  the  legislative  powers  conferred  on  the 
Dominion  Parliament  by  the  British  North  America  Act, 
1867,  did  not  authorise  that  Parliament  to  amend  or  repeal, 
so  far  as  related  to  Canada,  an  Imperial  Act  conferring 
privileges  in  Canada,  and  advised  the  Crown  to  withhold  ite 
assent  from  the  Canadian  Act.^ 

In  this  view,  all  that  the  British  North  America  Act  did  was 

^  These  Societies  are  cited  merely  as  representing  the  opinions  of  certain 
influential  sections  of  the  public ;  it  should  be  noticed  that  in  the  Copjiight 
Association  the  publishing  interest  is  predominanti  while  the  Society  of  Antliori 
is  almost  an  authors*  Trade  Union. 

In  this  instance,  however,  the  Societies  seem  to  have  had  good  gpound  for 
complaint. 

*  See  the  decision  in  Smilea  v.  JBelford,  1876,  1  Tupp.  A.C.  436i 
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to  confer  on  the  Dominion  Parliament  in  Canada  the  powers 
previously  enjoyed  by  the  Parliament  of  the  several  constituent 
States. 

It  was  generally  recognised,  too,  that  if  the  recent  piece  of 
legislation  were  allowed  to  stand,  Canada  would  render  itself 
unable  to  carry  out  its  international  obligations  under  the 
Berne  Convention,  and  so  impair  the  solidarity  of  the  Empire 
in  its  relations  to  the  Union. 

The  Canadian  Argfument — The  Canadian  Government,  on 
the  other  hand,  urged  that  the  copyright  system  previously  in 
force  imder  Imperial  and  Canadian  legislation  had  been  found 
to  be  most  unsuitable  for  Canada,  while  the  Berne  Convention 
only  increased  the  causes  of  complaint. 

American  authors,  who  could  secure  copyright  throughout 
the  British  Empire  by  publishing  in  England  (even  by  pub- 
lishing a  limited  edition  not  sufficient  to  supply  the  market^), 
were  able  to  gain  control  of  the  Canadian  market,  whilst  a 
Canadian  could  not  obtain  such  copyright  privileges  in  the 
United  States.* 

The  Canadians  asserted  that  British  authors  and  publishers 
had  greatly  abused  their  Imperial  rights  by  selling  their  works 
to  American  publishers  and  refusing  to  deal  with  Canadian 
publishers  on  the  same  terms.  By  this  means  American  pub- 
lishers were  enabled  to  command  the  Canadian  market  under 
the  provisions  of  legislation  intended  not  for  their  benefit,  but 
for  the  benefit  of  the  British  author  and  publisher. 

From  the  Canadian  standpoint,  these  evils  were  augmented 

*  It  is  doubtful  whether  such  limited  puhlication  would  satisfy  the  require- 
ments of  the  English  law. 

*  This,  of  course,  is  no  longer  true  since  the  Chace  Act  of  1891.  Moreover 
at  no  time  did  the  law  of  the  United  States  impose  any  special  disabilities  upon 
Canadians.  Before  1891,  no  Englishman,  unless  he  satisfied  a  condition  of 
residence — ^which  practically  meant  domicil — in  the  United  States,  could  under 
any  circumstancos  get  copyright  in  the  United  States. 
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by  the  provisions  of  the  Berne  Convention,  which  extended 
copyright  privileges  without  publication  in  Canada  to  authors 
of  any  country  belonging  to  the  International  Union.  The 
Canadian  Government  demanded  that,  if  any  Imperial  legis- 
lation were  necessary  to  confer  upon  them  the  powers  they 
claimed,  such  legislation  should  forthwith  be  carried  out ;  and 
as  to  the  Berne  Convention,  they  intimated  their  desire  that 
Great  Britain  should  denounce  that  agreement  so  far  as  it 
related  to  Canada. 

The  Act  cf  1889  not  yet  in  force. — In  England,  the 
various  Departments  interested,  i.e.  the  Colonial  Office,  the 
Foreign  Office,  the  Board  of  Trade,  and  the  Parliamentary 
Counsels'  Office,  appointed  a  Committee  to  consider  the 
question,  and  this  Committee  reported  very  strongly  against 
compliance  with  the  claims  of  Canada,  either  by  Imperial 
legislation  or  by  authorising  the  Governor-General  to  proclaim 
the  Act  of  1889.  No  further  action  has  been  t^ken  by  Great 
Britain  and  no  proclamation  of  the  Act  made  in  Canada,  so 
that  at  present  it  stands  on  the  Canadian  Statute  Book,  a 
dead  letter,  a  law  without  any  force. 

If  at  any  time,  however,  the  Governor-General,  ha>'ing 
obtained  the  necessary  authority  from  the  Colonial  Office, 
shall  proclaim  it,  the  statute  will  actively  come  into  force 
without  further  formality.  Indeed  it  has  already,  in  view  of 
its  position  as  a  valid  though  ineffectual  Act,  been  amended 
by  a  later  Canadian  Act  of  22nd  July,  1895.  Still,  if  it 
were  proclaimed,  it  would  be  ipso  facto  without  legal  effect  so 
far  as  it  conflicts  with  Imperial  legislation  ;  thus,  in  default  of 
any  change  in  the  English  law,  an  author  woidd  continue  to 
be  entitled  to  protection  in  Canada  for  any  work  of  his  first 
published  in  Great  Britain,  or  in  any  one  of  the  countries  of 
the  International  Union,  without  complying  with  the  special 
Canadian  conditions. 


e.  iii.]  THE  DOMESTIC  LAW  OF  CANADA.  625 


Impebial  Copyright  in  Canada* 

Ho  Canadian  Statute  can  reduce  Imperial  Copyright — ^Even  as 
it  is,  it  may  be  pointed  out  that  the  Canadian  law  now  in  force, 
which  renders  printing  and  pubKshing,  or  reprinting  and 
republishing  in  Canada,  though  without  any  limit  of  time,  a 
condition  of  copyright,  cannot  operate  to  prevent  the  author 
of  a  British  work  from  gaining  protection  in  Canada  without 
publishing  in  that  country*  He  gets  this  right  under  Imperial 
legislation,  which  no  Canadian  statute  can  override.  It  is 
true  that  before  1895  by  gaining  a  title  to  protection  in 
Canada  under  the  Canadian  as  well  as  under  the  Imperial 
Acts,  an  author  of  a  British  copyright  work  improved  his 
position,  being  thus  enabled  to  prevent  importation  of  foreign 
reprints  of  his  work  into  Canada.  But  since  the  23rd  July, 
1895,  the  Foreign  Beprints  Act  has  ceased  to  apply  to  Canada, 
and  Canadian  copyright  offers  no  special  advantages  to  an 
author  who  is  already  in  possession  of  Imperial  copyright 
under  the  English  Acts. 

Anomalous  state  of  a£GEdrB  in  Canada. — ^The  position  of  affairs 
in  Canada  at  the  present  time  is  highly  anomalous.  It  can 
only  be  said  that,  except  for  a  Canadian  work,  an  author  is 
secure  if  he  has  obtained  Imperial  rights,  however  the  provi- 
sions of  the  Canadian  domestic  law  may  appear  to  affect  him. 
In  the  account  of  that  law  which  follows,  no  attempt  has  been 
made  to  distinguish  between  that  part  which  is  valid  and  that 
which,  on  account  of  conflict  with  Imperial  legislation,  is  void. 
The  reader  must  therefore  be  on  his  guard  against  the  assump- 
tion that  the  domestic  law  of  Canada,  as  outlined  here,  is  the 
only  factor  to  be  taken  into  accoimt  in  estimating  the  nature, 
extent,  and  value  of  copyright  protection  in  that  country. 

8  S 
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Pkotbction  OF  Copyright  under  Canadian  Law. 

The  Conditicui  of  Nationality. — ^It  is  laid  down  in  the 
domestic  law  that,  in  order  to  be  eligible  for  Canadian 
copyright,  a  person  must  be 

(a)  Domiciled  in  Canada  or  some  other  part  of  the  British 
possessions ;  or 

(&)  A  citizen  of  a'coimtry  that  has  an  international  copy- 
right treaty  with  the  United  Kingdom.^ 

Hence  in  Canada,  as  in  the  United  States,  a  national 
element  enters  into  copyright, — it  is  not  possible  for  a  person 
who  does  not  belong  to  one  of  the  prescribed  countries  to  gain 
Canadian  copyright  by  pubhshing  in  Canada. 

Unpublished  Works. — It  is  an  infringement,  rendering  the 
offender  liable  to  an  action  for  damages,  to  print  or  publish 
any  manuscript  without  the  author's  consent.* 

Place  of  publication. — ^As  to  published  works,  the  condition 
for  obtaining  copyright  is  that  the  work  shall  be  either 

(a)  Printed  and  published,  or  (if  a  work  of  art)  produced 
in  Canada ;  or 

{b)  Reprinted  and  republished,  or  (if  a  work  of  art)  repro- 
duced in  Canada. 

The  author  or  his  representatire  can  alone  gain  copyright, 
but  it  is  important  to  note  that  it  does  not  matter  whether  he 
makes  his  publication  in  Canada  before,  simultaneously  with, 
or  after  publication  elsewhere. 

No  immoral,  licentious,  irreligious,  treasonable  or  seditions 
work  can  gain  copyright.* 

^  Sea  4  of  the  Copyriglit  Act,  1886.  Though,  preeumably,  Austmn  and 
Hungarian  citizenB  are  eligible  for  protection  under  the  Canadian  domeetic  lav, 
it  is  noteworthy  that  Oaaada  has  refused  to  accept  the  Tretity  of  1893  con- 
cluded between  Austria-Hungary  and  England. 

«  Sec.  20  of  the  Copyright  Act,  1886. 

*  8eo.  6  of  the  Copyright  Act,  1886, 
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Begifltration,  Deposit  of  Copies,  eto, — The  author's  claim  to 
the  protection  of  the  law  depends  upon  his  having  fulfilled  the 
formal  reqiiirements  of  the  law.  It  is  no  infringement  on  the 
part  of  another  to  print  or  publish  a  copy  of  a  work  before  it 
has  been  registered — or  even  after  registration,  if  notice  of 
copyright  has  not  been  given  on  the  work  in  accordance  with 
the  reqiiirements  of  the  law. 

In  the  case  of  literary  works,^  three  copies  of  the  first 
edition*  must  be  deposited  at  the  Department  of  Agriculture, 
which,  strangely  enough,  has  charge  of  the  copyright  business. 
For  works  of  fine  art,^  it  is  sufficient  that  a  written  description 
be  furnished.  Upon  the  completion  of  the  deposit,  the  Minister 
will  cause  the  copyright  to  be  entered  in  the  Register.  It  is 
not  necessary  to  deposit  any  copies  of  the  second,  or  any 
subsequent,  edition  of  any  book  imless  the  same  contains  very 
important  alterations  or  additions.^  It  is  a  misdemeanour  to 
make,  or  cause  to  be  made,  a  false  entry  in  any  of  the 
Registry  books,  or  to  produce  in  evidence  a  paper  falsely 
purporting  to  be  an  extract  therefrom.* 

Every  copy  of  every  edition  mvist  contain  on  the  title-page 
(or  the  page  inunediately  following)  if  it  is  a  volume,  or  on 
the  front  if  it  is  a  map,  chart,  musical  composition,  print,  cut, 
engraving,  or  drawing,  a  notice  of  registration,  in  the  form 
'  Entered  according  to  Act  of  the  Parliament  of  Canada  in 
the  year  ....  by  A.B.  at  the  Department  of  Agriculture.'* 
It  is  an  ofience,  punishable  with  a  penalty  of   three  hundred 

^  Le,  in  the  words  of  Sec.  9  of  the  Copyright  Act,  1886,  of  '  books,  maps, 
charts,  musical  compositioiis,  photographs,  prints,  cuts,  or  engravings.' 

'  Of  these  one  will  be  placed  in  the  library  of  the  Parliament  of  Canada 
and  another  sent  to  the  British  Museum. 

'  Le,  *  paintings,  drawings,  statuary,  or  sculpture.' 

♦  Sec.  11  of  the  Copyright  Act,  1886. 
s  Sec.. 28  of  the  Copyright  Act,  1886. 

•  Sec.  12  of  the  Copyright  Act,  1886.  The  law  of  the  United  States  is 
identical,  except  that  this  provides  an  alternative  short  form  of  notice. 
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dollars,  to  insert  a  false  notice.^  Works  of  fine  art  need  no 
notice,  the  signature  of  the  artist  being  deemed  a  sufficient 
declaration  of  proprietorship. 

Temporary  Copyriglit  in  Xagazine  Artidet, — When  a  work 
is  first  published  in  separate  articles  in  a  periodical,  with  the 
intention  of  reproducing  it  subsequently  in  book  form,  copy- 
right for  the  time  being  may  be  secured  by  depositing  at  Ae 
Department  of  Agriculture  the  title  of  the  MS.  and  a  short 
analysis  of  the  work.  In  addition,  a  notice  must  be  inserted 
at  the  beginning  of  every  article  so  published,  in  the 
form  *  Registered  in  accordance  with  the  Copyright  Act' 
When  the  publication  in  book  form  actually  takes  place, 
the  work  will  be  subject  to  the  ordinary  requirements  of 
the  Act.^ 

Interim  Copyriglit — ^For  works  first  published  outside  Canada 
which  it  is  intended  to  republish  in  that  country,  the  author 
may  secure  an  interim  copyright,  by  depositing  at  the  Depart- 
ment a  copy  of  the  title,  i.e.  title-page,  or  a  designation  of 
the  work,  which  title  or  designation  is  to  be  roistered  in 
a  special  register.  Such  interim  copyright  is  not  to  last  for 
more  than  one  month  after  the  work  has  been  first  published 
outside  Canada,  within  which  period  the  work  is  to  be  printed 
and  published  in  Canada.'  It  is  an  ofience,  punishable  with  a 
penalty  of  one  hundred  dollars,  to  fail  to  pubUsh  a  work  within 
this  term  of  one  month  after  entry.* 

Duration  of  Copyright — Copyright  is  to  endure  for  the  term 
of  twenty-eight  years  from  the  day  of  recording  the  copyright 

^  Sec.  33  (i)  of  the  Copyright  Act,  1886.  Ab  is  generally  the  case  'with  penaltiei 
under  this  Act,  one-half  of  the  sum  is  to  go  to  the  Grown  for  the  pnhlic  nseB  of 
Canada,  and  the  other  half  to  the  informer. 

*  Sec.  7  of  the  Copyright  Act,  1886. 
'  Sec.  18  of  the  Copyright  Act,  1886. 

*  Sec.  33  (ii)  of  the  Copyright  Act,  1886.  One  half  of  the  penalty  is  to  go  to 
the  Crown  for  the  public  uses  of  Canada,  and  the  other  half  to  the  informer. 
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by  deposit  in  the  manner  set  out  above.^  But  if  at  the 
expiration  of  this  term  the  author^  is  still  living,  or  if,  though 
he  himself  be  dead,  his  widow  or  child  survives,  then  the 
author,  his  widow,  or  his  child,  as  the  case  may  be,  may  obtain 
a  renewal  for  the  further  term  of  fourteen  years.  For  this 
purpose,  the  work  must  be  re-registered  and  all  other 
formalities  necessary  for  the  acquisition  of  an  original 
copyright  must  be  complied  with  again.  Moreover  a  notice 
of  the  renewal  must  be  published  in  the  Canada  Gazette 
within  two  months.^  Both  in  the  general  rule  as  to  duration 
and  in  particular  details,  the  law  of  Canada  here  very  closely 
follows  that  of  the  United  States. 

Seetiflcation  of  the  Begisters. — Conflicting  claims  in  respect 
of  copyright*  are  to  be  referred  to  a  court  of  competent 
jurisdiction,  which  will  generally  be  the  Exchequer  Court  of 
Canada,  and  upon  judgment  given  the  Minister  will,  if  neces- 
sary, amend  the  register/ 

Penalties  for  Infiringement. — The  penalty  prescribed  for  in- 
fringement is  the  forfeiture  of  every  copy  of  the  infringing 
work,  together  with  a  fine  of  from  ten  cents  to  a  dollar  per 
copy.*  In  the  case  of  works  of  fine  art,  the  plates  which  have 
been  used  in  the  imlawful  reproduction  are  also  forfeited.^ 

licence  to  Seproduce. — If  a  copyright  work  has  become  out 
of  print,  and  upon  notification  by  the  Minister^  the  author  has 

1  Sec.  4  of  the  Copyright  Act,  1886. 

'  Or  (in  cases  of  joint  authorship)  any  of  the  authors. 

3  Sees.  17  and  18  of  the  Copyright  Act,  1886. 

*  Whether  arising  between  a  person  whose  name  is  on  the  register  and  another 
daiming  to  be  registered  in  respect  of  the  same  work,  or  between  simultaneous 
appHcants  whose  claims  conflict,  or  between  the  registered  proprietor  and  a 
person  attempting  to  get  the  entry  cancelled. 

»  Sec.  19  of  the  Copyright  Act,  1886. 

•  Sec.  30  of  the  Copyright  Act,  1886. 
^  Sec.  31  of  the  Copyright  Act,  1886. 

^  Any  person  may  lodge  a  complaint  with  the  Minister,  who  is  reqtiired  to 
notify  the  author  upon  assuring  himself  that  the  complaint  is  well  founded. 


630  COLONIAL  COPYRIGHT.  [Cbap.  U. 

failed  to  provide  a  remedy,^  then  the  Minister  of  Agriculture 
may  grant  to  any  person  domiciled  in  Canada  a  licence  to 
reproduce  the  work  in  that  country.^ 

Penalties  for  Importation  of  Foreign  Beprints. — ^The  impor- 
tation into  Canada  of  foreign  reprints  of  Canadian  copyright 
works,  and  of  British  copyright  works*  which  have  been  also 
copyrighted  in  Canada,  is  an  offence  pimishable  with  a  penalty 
of  $200,  together  with  forfeiture  of  the  parcel  or  package  of 
goods  in  which  the  reprints  are  found  ;^  and,  under  the  English 
Copyright  Act   of    1842   (sec.   17),   which   now  applies  to 

1  Sec.  21  of  the  CopTiight  Act,  1886.  Under  the  Act  of  1889,  which  is  as 
yet  without  legal  force,  it  would  be  necessary  to  add  the  two  following  cases  : 

(a)  if  any  person  entitled  to  copyright  neglects  or  fails  to  obtain  it,  or 
{b)  if  any  person,  when  he  has  obtained  copyright,  at  any  time  after  fiist 
publication  fails  to  meet  the  demand  of  the  Canadian  public  for  his  work. 
According  to  the  rule  of  the  1889  Act  the  author  is  to  receive  a  royalty  of  10 
per  cent,  on  the  retail  price  of  each  copy  issued  by  the  licensee,  for  the 
payment  of  which  royalty  the  latter  must  give  satisfactory  security. 

2  Proposed  PToMbition  upon  Importatioii.— Under  the  (invalid)  Act  of  1889, 
when  such  a  licence  had  been  granted,  the  Oovemor-Geneial  in  Council,  if 
satisfied  that  the  licensee  had  provided  for  the  Canadian  demand,  might,  by 
proclamation  published  in  the  Canada  Gazette,  prohibit  the  importaticm,  daring 
the  term  of  the  author's  copyright,  of  any  copies  or  reproductions  of  the  worit 
to  which  the  licence  related.  But  no  such  prohibition  was  to  apply  to  copies 
of  British  copyright  works  lawfully  printed  in  the  United  Kingdom.  A  pro- 
hibition might  be  revoked  at  any  time  if  it  were  shown  to  the  Gh>vemor-€ieneral 
in  Coxincil  that  the  work  was  not,  under  the  licence,  printed  or  published  in 
such  manner  as  to  meet  the  Canadian  demand. 

The  licence  itself  might  be  revoked  if  the  Govemor-Greneral  were  satisfied  that 
the  holder  of  the  copyright  was  prepared,  and  bona  fide  intended,  during  the 
remaining  period  of  his  term  of  copyright,  to  print  and  publish  the  work  himself 
in  Canada  so  as  to  meet  the  Canadian  demand.  But  no  sudi  revocatioD  was 
to  render  unlawful  the  subsequent  sale  in  Canada  of  any  copies  of  such  vork, 
then  already  printed  under  the  authority  of  the  licence. — ^The  Copyright  Act, 
1895  (sec.  5),  amending  the  Act  of  1889.  None  of  these  provisions  is  yet  in  force. 

'  Apart  altogether  from  the  royalty  dues  formerly  levied  on  foreign  reprints 
of  English  copyright  works  for  the  benefit  of  the  author,  which  were  alxdished 
in  1895,  an  ordinary  import  duty  of  20  per  cent  ad  valorem  is  levied  on  botqIs, 
etc.,  in  sheets  or  paper-bound,  going  into  Canada,  and  a  duty  of  10  per  cent. 
ad  valorem  on  bound  books.  For  British  manufactured  goods,  these  ehmges 
are  reduced  by  one-third. 

«  Sec.  814,  Schedule  D,  of  the  Customs  Act  of  1886. 
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Canada,  owing  to  the  abolition  of  the  author's  royalty  duee  in 
1895,  the  importation  into  that  country  of  reprints  of  any 
British  copyright  work  is  unlawful,  entailing  forfeiture  of 
the  offending  copies,  together  with  a  penalty  of  £10  plm 
twice  the  value  of  the  copies  imported. 

If  IdceiLce  for  Beproduction  granted,  Importation  of  English 
odition  may  be  prohibited. — If  a  book  first  published  in  any 
other  part  of  the  British  dominions  except  Canada  has 
acquired  copyright  in  Canada,  and  the  owner  of  the  copyright 
has  granted  a  licence  for  the  reproduction  (in  Canada)  of  a 
Canadian  edition,  then  the  Minister  of  Agriculture  may  pro- 
hibit the  importation  into  Canada  of  any  copies  of  such  book 
printed  elsewhere — including,  that  is,  copies  lawfully  printed 
in  the  United  Kingdom  or  any  other  part  of  the  British 
dominions.^  This  prohibition  may  be  revoked  by  the  Minister 
if  it  is  proved  to  his  satisfaction  : 

(a)  that   the   licence   to   reproduce    in    Canada   has 

terminated  or  expired ; 
{b)  that  the  reasonable  demand  for  the  book  in  Canada 

is  not  sufficiently  met  without  importation ; 
(c)  that  the  book  is  not,  having  regard  to  the  demand 
in  Canada,  being  suitably  printed  or  published, 
or 
(rf)  that '  any  other  state  of  things  exists  on  account 
of  which  it  is  not  in  the  public   interest  to 
further  prohibit  importation.'  ^ 
There  is  some  doubt,  however,  as  to  the  validity  of  these 
provisions  of  the  Act  of   1900,  which  prima  facie  are   in 
conflict  with  the  Imperial  statutes.'     They  cut  off  the  owners 

^  Sec.  3  of  the  Act  of  1900  provides,  howeyer,  that  two  such  copies  may  be 
specially  imported,  for  the  b<ma  fide  use  of  any  public  library,  or  for  the  library 
of  any  duly  incorporated  institution  or  society. 

'  Sec.  2  of  the  Canadian  Copyright  Act,  1900. 

'  See  Section  2  of  this  Chapter. 
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of  the  copyright  in  English  books  from  the  Canadian  market, 
if  such  owners  have  granted  away  the  Canadian  rights.  Of 
this  market  the  Canadian  licensee  is  to  have  a  monopoly. 
And,  as  we  have  seen,  under  the  Imperial  Act  of  1875, 
Canadian  copies,  lawfully  made,  of  an  English  copyright  work 
cannot  be  imported  into  the  United  Kingdom.  The  effect  ifl 
virtually  to  sever  the  Canadian  market  from  the  English  and 
to  put  a  check  on  the  circulation  of  books  (lawfully  printed) 
between  the  various  parts  of  the  British  dominions. 

Prohibition  may  be  withdrawn  if  Idcensee  does  not  saticfy 
Canadian  demand. — At  any  time  after  the  importation  of  a 
book  has  been  prohibited  under  the  Act  of  1900,  the  licensee 
is  bound,  upon  demand  from  any  member  of  the  Canadian 
public,  to  import  and  sell  a  copy  of  any  edition  of  such  book 
then  *  reasonably  obtainable'  in  any  part  of  the  British 
dominions  *;  and  failure  or  neglect  on  his  part  to  do  so  will 
be  a  reason  for  which  the  Minister  may  revoke  the  prohibi- 
tion upon  importation.^ 

^  The  book  must  be  sold  at  the  ordinary  selling  price  in  the  country  of  pro- 
duction, with  the  duty  and  reasonable  forwarding  charges  added. 
»  Sec.  3  of  the  Act  of  1900. 
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SECTION  I. 

SOURCES  OF  THE  AMERICAN  LAW. 

The  evolution  of  Conf ederation  copyright — ^The  question  of  common  law 
copyright — ^The  Consolidating  Act  of  1870 — ^Effects  of  limiting  copyright 
to  American  authors — Conditional  protection  now  extended  to  foreign 
authors. 

Copyright  in  the  United  States  is  very  Important,  siii<^ 
that  country  has  a  great  public  with  a  taste  for  reading.  On 
this  account  it  offers  a  ready  market  both  to  the  English 
author  and  to  the  foreign  author  intending  to  publish  an 
English  work  in  England ;  it  is  often  foimd  convenient  to 
publish  simultaneously  in  England  and  America  at  the  same 
time,  double  profits  being  thus  secured.  An  English  author, 
desiring  to  gain  information  as  to  his  rights  in  foreign 
countries,  would  naturally  look  first  to  the  United  Stated 
since  in  that  country  alone  can  he  obtain  a  valuable  market 
for  his  work  in  its  original  literary  form,  without  translation  or 
adaptation. 

Th6  Evolution  of  Confederation  Copyriglit— In  the  beginning, 
copyright  legislation  in  America  was  carried  on  separately  and 
independently  by  the  different  States.  In  1783  Connecticut, 
taking  the  lead,  passed  a  Maw  for  the  encouragement  of 
literature  and  genius.'  Its  example  was  soon  followed  by 
Massachusetts,  Maryland,  New  Jersey,  and  other  States. 
Meanwhile  Congress  made  a  general  recommendation  to  the 
States  at  large  that  they  should  secure  to  authors  and 
publishers — being  citizens  of  the  United  States — copyright 
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for  not  less  than  fourteen  years  from  first  publication,  with 
an  extension  for  fourteen  years  if  the  author  surviyed  the  first 
term. 

Before  1787,  all  the  American  States  except  Delaware  had 
responded  to  the  recommendation.  In  that  year  the  Federal 
Constitution  of  the  United  States  conferred  upon  Congress 
power  *  to  promote  the  progress  of  science  and  the  useful  arts, 
by  securing  for  limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and  discoveries.' 
The  result  of  this  was  the  passing  in  1790^  of  a  federal 
statute,  which  gave  copyright  for  fourteen  years,  with  a 
proviso  that  protection  should  be  renewed  to  the  author  for  a 
further  term  of  fourteen  years,  if  he  should  survive  the  first 
term.  The  Act  protected  only  citizens  of,  and  residents  in, 
the  United  States,  and  it  expressly  enacted  that  nothing  it 
contained  should  be  construed  to  prohibit  the  importation, 
sale,  reprinting,  or  publishing  within  the  United  States  of 
any  work  written,  printed  or  published  abroad  by  any  person 
not  a  citizen  of  that  country. 

In  1831  the  initial  period  of  copyright  was  increased  to 
twenty-eight  years,  the  conditional  extension  for  a  further 
term  of  fourteen  years  being  stiD  retained. 

The  Question  of  Common  Law  Copyright— These  early 
American  Copyright  Acts  gave  rise  to  a  question  similar  to 
that  which  had  arisen  towards  the  end  of  the  eighteenth  century 
under  the  English  Act  of  Anne,  i.e.  whether,  if  any  common 
law  copyright  ever  existed,  it  was  extinguished  by  the 
grant  of  statutory  copyright.  In  spite  of  the  American 
statutes,  an  attempt  was  made  in  1834  to  assert  the  existence 
and  subsistence  of  a  common  law  right  in  a  certain  series  of 

^  The  United  States,  though  at  a  consideiable  distance  of  time,  was  thus  the 
first  country  to  follow  England  in  granting  statutory  recognition  to  copyright. 
France  came  next,  in  1793. 
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law  reports.  This  was  in  the  case  of  Wheaton  v.  Peters  (1834)* 
which  came  to  the  Supreme  Court  of  the  United  States  on 
appeal  from  Pennsylvania.  In  that  case  it  was  contended  that 
the  English  common  law  prevailed  in  the  United  States,  and 
that  its  effect  had  not  been  diminished  by  the  Act  of  1790. 
The  Court  held,  however,  by  a  majority  of  three  to  two,  that 
the  English  common  law  of  copyright  did  not  obtain;  also 
that  the  statute  of  1790  created  a  right,  and  did  not  simply 
serve  to  secure  one  already  in  existence.  The  Court  further 
decided,  although  this  does  not  concern  us  here,  that  the  English 
common  law  had  not  been  adopted  into  the  law  of  Pennsylvania, 

In  America,  then,  considered  as  a  Federal  State,  the  English 
common  law  does  not  obtain,  and  it  may  be  added  that  the 
courts  are  averse  to  holding  that  it  has  been  adopted  by  any 
of  the  individual  States. 

The  Consolidating  Act  of  1870. — In  1870,  after  a  number 
of  statutes  had  been  passed  to  make  alterations  in  the  details 
of  the  law,  all  the  previous  Acts  were  repealed,  and  the  whole 
law  relating  to  copyright  was  embodied  in  one  Act,  entitled 
^  An  Act  to  revise,  consolidate  and  amend  the  statutes  relating 
to  patents  and  copyrights.'^  This  Act  added  paintings, 
drawings,  chromos,  statues,  statuary,  models,  and  designs 
intended  to  be  perfected  as  works  of  the  fine  arts  to  the  list 
of  the  subjects  of  copyright ;  otherwise  it  made  little  change 
in  the  substance  of  the  law.  In  1873  the  Act  was  embodied 
in  sections  4948  to  4971  of  the  Revised  Statutes  (Title  60, 
c.  3),  and,  though  since  considerably  amended,  this  is  the 
shape  in  which  the  American  law  stands  at  present. 

1  JFheaton  r.  Peters^  8  Pet.  691. 

'  It  is  noteworthy  that  in  American  speech  the  word  '  copyright '  is  more 
elastic  than  in  English.  In  America  the  word  is  used  as  a  rerb — '  to  copyright  * 
is  to  perform  those  formalities  of  registration  and  deposit  of  copies  which  «re 
necessary  to  the  acquisition  of  copyright  in  a  work.  In  English  this  use  is  not 
tolerated. 
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Effect  of  limiting  Copyright  to  American  Anthon. — Till 
this  time  no  law  had  removed  or  modified  the  rule  of  the 
original  Act  of  1790,  limiting  protection  to  works  published 
in  America  by  citizens  of,  or  residents  in,  the  United  States. 

As  to  the  condition  of  publication  within  the  United 
States,  this  afforded  little  ground  for  complaint  and  was 
generally  accepted  without  question ;  but  the  condition  of 
nationality  gave  rise  to  much  criticism  from  1837  onwards, 
both  outside  the  United  States  and  within.  As  has  already 
been  set  forth  earlier  in  this  work,  English  authors  in 
particular  were  injured  by  the  provisions  of  a  law  which, 
while  denying  them  all  opportimity  of  gaining  copyright 
themselves,  allowed  their  works  to  be  reprinted  at  will  by 
American  publishers.  The  author  was  thus  deprived  of  a 
considerable  market,  which  he  might  fairly  regard  as 
legitimately  his. 

On  the  other  hand,  all  sections  of  the  community  in  America 
except  those  second-rate  printers  who  made  a  business  of  this 
reprinting  of  English  works,  united  in  complaining  against  the 
provisions  of  the  law.  American  authors  were  placed  at  a  dis- 
advantage in  their  own  country,  their  works  suffered  an  unfair 
competition  with  English  works,  which  publishers  could  reprint 
without  giving  any  remuneration  to  their  authors.  American 
publishers  of  the  better  class,  whose  reputations  stood  high, 
were  also  injured  by  the  unfair  competition  of  less  scrupulous 
tradesmen;  for,  while  they  themselves  recognised  in  some 
degree  the  author's  claim  to  remuneration,  and  had  thus  to 
recover  the  author's  remuneration  as  well  as  their  own  outlay 
on  the  actual  production  of  the  books,  their  rivals  were 
put  to  no  expense  on  account  of  author's  charges.  Finally, 
the  American  public  was  injured  by  the  debasement  of 
its  literature.  The  publishers  who  pursued  the  reprint 
trade  had  usually  little   capital  and  less  standing,  so  that, 
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haying  to  seek  for  quick  retumB,  they  did  not  find  it 
worth  while  to  appropriate  any  but  the  most  trashj  and 
ephemeral  of  the  English  publications.  The  works  that 
were  reproduced  were  such  as  appealed  to  the  worst  tastes  of 
the  American  public.  They  were  sensational,  low-priced, 
badly  printed,  and  badly  bound. 

As  Mr.  Putnam,^  speaking  at  the  time  when  the  Chace  Act 
was  yet  before  Congress,  said  :  ^  The  good  stories  of  England 
were  long  since  exhausted  by  the  American  re-printei«,  and 
as  a  consequence  we  Are  having  poured  out  upon  us  an 
unstinted  flood  of  printed  stufT,  often  nasty,  stiU  oftener  weak 
and  silly,  and  always  foreign  in  tone,  sentiment,  and  descrip- 
tion. In  the  aggregate  these  stories  constitute  a  powerful 
means  of  undesirable  education,  as  well  as  of  vitiation  of 
American  taste ;  and  this  force  is  exerted  more  largely  than 
otherwise  upon  minds  and  morals  which  are  in  the  plastic  fuid 
formative  stage.'* 

Conditional  Protection  now  Extended  to  Foreign  AnthorB. — 
Hence  nearly  all  classes  in  the  United  States  whose  opinions 
on  literary  questions  were  worth  hearing  united  in  voicing  a 
desire  to  bring  about  the  repeal  of  the  law  which  debarred  the 
English  author  from  copyright  in  America.  But  this  was 
in  the  later  stages  of  the  movement  for  international  pro- 
tection. In  the  beginning  the  agitation  was  confined  to  a 
Member  of  Congress  here  and  there,  who  would  move  a  Bill 
which,  after  passing  thi-ough  a  stage  or  two,  would  al^^ays  be 
dropped  at  last.  In  1837  the  subject  was  brought  before 
Congress  for  the  first  time  by  a  petition  of  British  authors, 
presented  to  the  Senate  by  Henry  Clay ;  a  Select  Committee 
was  appointed,  and  this  reported  in  favour  of  the  passing  of 
an   International   Copyright   Law.      From   that  time   down 

'  Putnam,  Tha  Qitetti&n  of  Copyright ^  p.  98. 

2  See  on  tlie  whole  question  Part  II.,  Chap,  i.,  of  this  work. 
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to  1891  Bills  were  brought  forward  almost  annuallj  for  the 
consideration  of  the  Senate  or  the  House  of  Bepresentatives. 

Ultimately,  about  the  year  1888,  the  opinion  in  favour  of 
the  amendment  of  the  law  became  too  strong  to  be  resisted. 
Copyright  Associations  were  formed  in  many  parts  of  the 
country,  and  petitions  were  presented  by  authors,  colleges, 
publishers,  libraries,  and  others.  The  result  was  the  enact- 
ment of  the  Chace  Act  in  1891,  which  renders  it  possible  for 
alien  authors  to  obtain  copyright  in  the  United  States,  though 
in  so  doing  they  are  subjected  to  certain  very  stringent  con- 
ditions. 
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SECTION  n. 

THE  OHAOE  ACT,  1891. 

No  special  international  protection  in  the  United  States — Only  autfaors 
belonging  to  certain  foreign  countries  protected — ^The  *  type-setting 
clause  * — ^The  Chace  Act  does  not  give  International  Copyright  in  the  tme 
sense — Conditions  under  which  a  country  can  take  advantage  of  the 
Chace  Act — Countries  entitled  to  the  benefits  of  the  Chace  Act. 

Ho  special  Intemational  Protection  in  the  TTnited  Statci.— 
In  the  United  States,  such  protection  as  foreign  authors  may 
obtain  does  not  in  any  way  depend  upon  special  Intemational 
Acts.  There  is  no  distinction  in  the  American  law,  as 
there  is  in  that  of  England,  between  domestic  and  inter- 
national statutes.  This  is  mainly  because  works  first 
published  abroad,  in  whatever  country,  cannot  under  any 
circumstances  obtain  protection  in  the  United  States ;  so  that 
it  is  not  necessary  to  adjust  the  features  of  a  system  of  copy- 
right constructed  solely  for  native  works  to  suit  the  special 
needs  of  works  published  out  of  the  coxmtry.  In  Enghmd, 
on  the  other  hand,  where  works  first  published  abroad  are, 
upon  certain  conditions,  capable  of  obtaining  protection,  It  has 
been  found  advisable  to  modify  the  domestic  law  to  meet  this 
case.  Thus,  to  take  only  one  example,  it  has  been  found 
necessary  to  give  special  prominence  to  the  subject  of  trans- 
lating right  in  the  Intemational  Acts. 

Only  Authors  belonging  to  certain  Foreign  Conntries  Frotectod. 
—Even  for  works  actually  first  published  in  America,  It  Is 
not  by  any  means  every  foreign  author  that  is  eligible  for 
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protection.  The  law  of  the  United  States  does  not  follow  the 
law  of  England  in  making  a  general  grant  of  protection  to  all 
works  first  published  within  the  country  which  comply  with 
the  conditions  of  the  law.^  The  benefits  of  its  copyright  law 
are  strictly  limited  to  authors  of  certain  specified  nationalities. 

As  we  have  seen,  the  old  law  required  that  a  protected 
author  should  be  a  citizen  of,  or  a  resident  in,  the  United 
States,  and  though  the  Chace  Act  was  passed  to  extend  this 
rule  in  favour  of  foreigners  and  is  said  by  American  authors 
to  introduce  the  principle  of  International  Copyright  into 
the  American  law,  yet  it  strictly  limits  the  benefits  of 
copyright  to  citizens  of  foreign  States  which  satisfy  a  pre- 
scribed condition  of  reciprocity.  The  Section  (13)  which 
regulates  this  matter  of  '  international '  protection  simply 
stands  as  part  of  the  ordinary  domestic  code.  It  states 
the  conditions  upon  which  the  American  Act  shall  apply  to  a 
citizen  or  subject  of  a  foreign  State  or  nation,  but  neither 
that  Section  nor  any  other  makes  any  attempt  to  adapt  the 
conditions  of  copyright  in  America  to  the  special  needs  of 
aliens  to  whom  the  Act  does  apply  ;  except  that  an  Act  of 
3rd  March,  1905,  has  now  enabled  authors  of  foreign  works 
in  a  foreign  language  to  obtain  copyright  upon  complying 
with  the  necessary  conditions  within  twelve  months. 

The  Protective  <  Type-setting  Clause.' — When  the  Chace 
Act  was  under  discussion,  a  special  *  Manufacturing  Clause,' 
making  copyright  dependent  upon  type-setting  within  the 
States,  was  inserted  with  the  very  object  of  seciuing  the  interests 
of  the  American  printing  industry,^  by  preventing  the  foreign 
author  from  following  the  natural  and  convenient  course  of 

^  That  is,  as  to  Englandi  subject  to  the  legal  doubt  with  reference  to  the 
question  of  residence  within  the  British  dominions. 

*  The  Bill  was  originally  without  this  manufacturing  clause,  which  was 
inserted  as  a  special  concession  to  the  Typographical  Unions,  whose  consent  and 
co-operation  could  only  thus  be  obtained. 

T  T 
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haying  his  work  set  up  in  type  in  his  own  coimtrj,  and  sending 
the  new  work  to  the  United  States,  in  moulds,  stereos,  electros, 
or  quires,  for  first  (or  simultaneous)  publication.  The  effect  of 
the  clause  is  to  debar  the  foreign  author  from  offering  for  sale 
in  America  any  works  printed  outside  the  States.  The  foreign 
author  is  also  required  to  fulfil  all  the  other  conditions  of  the 
American  law,  such  as  registration,  deposit  of  copies,  and  notice 
of  copyright.  Thus,  even  if  his  country  has  made  arrange- 
ments for  so-called  reciprocity  under  the  Chace  Act,  protection 
is  not  accorded  to  him,  as  in  England  and  other  countries  of 
the  International  Union,  upon  the  mere  performance  of  the 
conditions  and  formalities  of  the  country  of  origin  of  his  work. 
The  Chace  Act  does  not  give  International  Copyright  in  the  tme 
sense. — In  short,  the  United  States,  whatever  its  own  views 
and  claims  as  to  the  natiu-e  of  the  Chace  Act,  does  not  recog- 
nise the  principle  of  International  Copyright.  As  Mr.  G.  H. 
Putnam,  the  well-known  American  publisher,  says  :  ^  *  The 
conditional  measure  for  securing  American  Copyright  for 
aliens  ...  a  measure  which  is  the  result  of  fifty-three  years 
of  effort  on  the  part  of  individual  workers  and  of  successive 
Copyright  Committees  and  Leagues,  brings  the  United  States 
to  the  point  reached  by  France  in  1810  and  by  Great  Britain 
and  the  States  of  Germany  in  1836-1837.'  ^  While  in  England 
every  foreign  author  may  probably  gain  protection  merely  by 
publishing  his  work  within  the  British  dominions,  in  the 
United  States  it  is  only  certain  classes  of  foreign  authors 
that  can  gain  protection  on  any  conditions.     The  position  of 


*  Putnam,  The  Question  of  Copyright y  p.  xvii. 

*  This  opinion  carries  the  more  weight  as  coming  from  an  American  publisher. 
But,  of  course,  the  strongest  animadversions  on  the  American  law  have  come  from 
English  authors  and  other  non-Americans  who  consider  themselves  unfairly 
treated.  In  this  connection,  see  the  correspondence  started  in  the  Standard  during 
the  last  week  of  1904,  by  Sir  Conan  Doyle  and  Messrs.  Douglas  Sladen  and 
Rider  Haggard. 
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the  foreign  author  who  does  get  protection  in  America  is  very 
similar  to  his  position  under  the  English  domestic  law  ;  it  is 
not  in  any  respect  analogous  to  the  position  of  the  foreign 
author  imder  the  English  International  Acts. 

Conditions  under  which  a  country  can  take  adyantage  of  the 
Chaoe  Act. — Under  the  Chace  Act  (sec.  13)  one  of  the  fol- 
lowing conditions  must  be  satisfied  before  a  foreign  author  can 
be  eligible  for  copyright  in  America  : 

(1)  That  the  State  to  which  he  belongs  permits  to  citizens 
of  the  United  States  of  America  the  benefit  of  copyright  on 
substantially  the  same  basis  as  to  its  own  citizens,  or 

(2)  That  the  State  to  which  he  belongs  is  a  party  to  an 
international  agreement  for  the  reciprocal  protection  of  copy- 
right, to  which  the  United  States  may  at  will  become  a  party. 

When  a  country  satisfies  either  of  these  conditions,  and 
the  fact  has  been  made  known  officially  by  a  Proclamation  to 
that  effect  issued  by  the  American  President,  the  disqualifica^ 
tion  of  its  authors  for  protection  in  the  United  States  is 
removed.^ 

As  to  the  condition  of  admitting  American  citizens  to 
domestic  protection,  it  is  enough  that  the  foreign  State  in 
question  does  not  disqualify  American  authors  on  the  mere 
groimd  of  their  nationality  from  the  protection  which  they 
would  otherwise  obtain.  There  is  no  need  for  it  to  relax  on 
their  behalf  any  of  the  conditions,  like  that  of  first  publication 

1  Sec.  13  of  the  Chace  Act  provides :  *  That  this  Act  shall  only  apply  to  a 
citizen  or  subject  of  a  foreign  State  or  nation  when  such  foreign  State  or  nation 
pennits  to  citizens  of  the  United  States  of  America  the  benefits  of  copyright  on 
sabstantially  the  same  baais  as  its  own  citizens ;  and  when  such  foreign  State  or 
nation  is  a  party  to  an  international  agreement  which  provides  for  reciprocity 
in  tlie  granting  of  copyright,  by  the  terms  of  which  agreement  the  United  States 
of  America  may,  at  its  pleasure,  become  a  party  to  such  agreement.  The  existence 
of  either  of  the  conditions  aforesaid  shall  be  determined  by  the  President  of  the 
United  States  by  Proclamation  made  from  time  to  time  as  the  purposes  of  this 
Act  may  require.* 


644  AMERICAN  INTERNATIONAL  COPYRIGHT.  [8«.ii. 

within  the  country,  exacted  in  respect  of  works  of  native 
authors.  Thus,  at  least  with  regard  to  literary  works,  England 
fulfils  the  condition,  since  under  its  ordinary  domestic  law 
copyright  is  (probably)  conceded  to  all  such  works  which  are 
first  published  within  the  British  dominions,  and  an  American 
citizen,  like  a  Bussian  or  a  German,  or  a  person  of  any  other 
nationality,  may  obtain  protection  for  works  which  satisfy  this 
requirement.* 

As  to  the  alternatiye  condition — ^being  a  party  to  an  inter- 
national agreement  for  the  reciprocal  protection  of  copyright  to 
which  the  United  States  may  at  will  become  a  party — ^the  Amer- 
ican view  is  that  the  Berne  Convention  is  not  an  agreement  of 
the  kind  here  contemplated.  The  members  of  the  International 
Copyright  Union,  as  such,  are  not  recognised  as  coming  within 
the  conditions  of  the  Chace  Act,  though  each  coimtry  indirid- 
uaUy  may  gain  recognition  by  granting  copyright  to  American 
citizens  on  the  same  basis  as  to  its  own  citizens.  The  Berne 
Convention,  as  we  have  seen,  provides  that  each  of  its  parties 
shall  give  to  the  authors  of  foreign  works  published  within 
any  country  of  the  International  Union  the  same  protection  as 
it  gives  to  its  own  authors  for  its  own  works ;  and  in  the  United 
States  no  work  produced  outside  America,  in  whatever  country, 
can  gain  protection.  Hence,  in  the  present  state  of  its  domestic 
law,  the  United  States  is  debarred  from  joining  the  Inter- 
national Copyright  Union.     The  obstacle  would  be  removed 

^  The  English  Foreign  Secretary  gave  an  assurance  to  the  American  President 
to  the  effect  that  American  citiEens  could  gain  copyright  in  England  by  mere 
publication  in  the  British  dominions.  In  this  the  Secretary  act«d  on  the  advice 
of  the  Law  Officers  of  the  Crown,  who,  following  the  doubtful  dicta  of  Lopde 
Cairns  and  Westbury,  in  RoutUdg^  v.  Low,  1868,  were  of  opinion  that  no 
residence  in  the  British  dominions  at  the  time  of  publication  was  necessaiy  in 
order  to  enable  a  foreign  author  to  obtain  English  domestic  copyright  The 
balance  of  authority  may  be  said  to  be  in  favour  of  tlus  ruling,  but,  in  view  of 
the  division  of  opinion  in  the  case  of  Soutledge  9,  Loto,  the  point  can  haidly  be 
regarded  as  settled.  Moreover,  the  statement  of  the  Foreign  Secretary  is  plainly 
wrong  as  appb'ed  to  works  of  the  fine  arts.— See  Part  IV.,  Chap,  i.,  sec.  1. 


Bae.  U.]  THE  GHACE  ACT,   1891.  646 

by  the  amendmeDt  of  the  American  Copyright  Act — ^a  matter 
which  lies  wholly  within  the  hands  of  the  United  States — 
but  the  construction  placed  by  that  country  upon  the  words  of 
the  Chace  Act  (sec.  13)  referring  to  an  agreement  to  which 
the  United  States  may  at  its  pleasure  become  a  party,  is 
that  these  exclude  an  agreement  to  which  the  United  States 
cannot  become  a  party  without  altering  its  domestic  law. 

Coimtries  entitled  to  benefits  of  Chace  Act. — Great  Britain 
(with  its  possessions),  Belgimn,  France,  and  Switzerland, 
which  granted  copyright  to  Americans  on  the  same  basis  as 
their  own  subjects,  were  the  first  countries  to  receive  recogni- 
tion under  Sec.  13  of  the  Chace  Act,  and  on  1st  July,  1891, 
the  day  on  which  that  Act  came  into  force,  the  President  of 
the  United  States  issued  a  Proclamation  admitting  subjects 
of  these  countries  to  the  benefits  of  American  copyright. 
Since  then  Proclamations  have  been  issued  in  favour  of 
Germany,  Italy,  Denmark,  Portugal,  Spain,  Mexico,  Chili, 
Costa  Bica,  Holland  (with  its  possessions),  and  Cuba,  in  the 
order  named.^  Hence  any  subject  of  any  of  these  countries 
can  now  obtain  protection  in  the  United  States  for  works 
published  in  that  country,  upon  satisfying  the  ordinary  con- 
ditions of  the  American  domestic  law.  Moreover,  on  the  8th 
October,  1903,  a  treaty  was  entered  into  with  China  which, 
if  ratified,  wiD  result  in  the  admission  of  Chinese  subjects  to 
the  benefits  of  American  copyright.^ 

^  The  dates  of  these  Fioclamations  are,  respectively :  Germany,  15th  April, 
1892 ;  Italy,  31st  October,  1892 ;  Denmark,  8th  May,  1893 ;  Portugal,  20th 
July,  1893;  Spain,  10th  July,  1895;  Mexico,  27th  February,  1896;  Chili, 
25th  May,  1896 ;  Costa  Rica,  19th  October,  1899  ;  Holland,  20th  November, 
1899  ;  Cuba,  17th  November,  1903. 

2  This  treaty  is  of  some  interest,  as  it  is  the  first  agreement  dealing  with 
copyright  entered  into  by  China.  It  is  a  commercial  treaty,  and  by  Art.  11,  in 
return  for  the  admission  of  its  subjects  to  the  benefits  of  the  Chace  Act,  China 
agrees  to  protect  for  ten  years  from  registration  books,  charts,  etc.,  prepared 
specially  for  the  use  and  education  of  the  Chinese  people,  if  such  works  emanate 
from  or  belong  to  American  citizens. — See  Le  Droit  d'AtUewTy  1904,  p.  6. 
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SECTION  in. 

THE    CONDITIONS    AND    FORMALITIES    OF    THE 
AMERICAN    LAW. 

Works  capable  of  copyright — Unpublished  works — ^Firet  publicatioD  in 
United  States — Delivery  of  copies — ^Type  must  be  set  up  in  United  States- 
Subsequent  editions  to  be  delivered — Registration — ^Notice  of  copyright 
on  work  required. 

WorkB  Capable  of  Copyright.—  When  a  foreign  conntrv  has 
satisfied  the  conditions  of  the  Chace  Act,  its  authors  can  gain 
copyright  in  America  for  their  works,  upon  satisfying  the 
necessiiry  conditions  and  formalities.  The  following  classes  of 
works  are  enumerated  in  Section  4952  of  the  American  Copy- 
right Code  as  being  subjects  of  copyright :  books,  maps,  charts 
dramatic  and  musical  compositions,  engra\dngs,  cuts,  prints 
or  photographs  or  negatives  thereof, — paintings,  drawings 
chromos,  statues,  statuary,  and  models  or  designs  intended  to 
be  perfected  as  works  of  the  fine  arts. 

Unpubliahed  Works. — An  unpublished  work  belonging  to  any 
of  these  classes  is  protected,  on  the  sole  condition  that  the 
author  or  the  proprietor  of  the  copyright  belongs  to  a  country 
in  favour  of  which  a  Proclamation  under  the  Chace  Act  has 
been  issued.  Such  an  author  or  proprietor  can  sue  for  damages 
against  any  person  who  prints  or  publishes  his  manuscript 
without  his  consent.* 

First  Publication  in  TTnited  States. — As  to  published  works, 
on  the  other  hand,  there  are  many  conditions  and  f ormaUtie^  to 
be  fulfilled,  even  by  an  author  who  is  personally  eligible  for 
American  copyright.  In  the  first  place,  the  work  must  be 
published  in  tlie  United  States  before,  or  simultaneously  with, 

^  Sec.  4967  of  the  American  Revised  Statutes. 
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its  publication  in  any  other  country.  It  is  true  that  the 
American  Code  contains  no  express  condition  to  this  effect,  but, 
as  Drone  says,*  'There  can  be  no  doubt  that  the  proper  con- 
struction of  the  Act  is  the  same  as  that  given  to  the  English 
statutes,  and  that  an  author  forfeits  his  claim  to  copyright  in 
this  country  by  a  first,  but  not  by  a  contemporaneous,  publi- 
cation of  his  work  abroad.' 

Since  the  Act  of  3rd  March,  1905,  however,  it  is  possible 
for  the  author  of  a  work  in  a  foreign  language  first  published 
abroad  to  gain  an  interim  protection  for  twelve  months.  This 
protection  applies  only  to  citizens  or  subjects  of  countries 
proclaimed  under  the  Chace  Act ;  and  it  cannot  be  secured  for 
English  works.  The  following  conditions  must  be  complied 
with:  (1)  A  notice  reserving  the  American  rights  must  be 
printed  at  the  beginning  of  each  copy  of  the  work;  (2)  A 
copy  of  the  work  must  be  deposited  at  the  Library  of  Congress 
within  thirty  days  from  first  publication.  If  during  the  twelve 
months'  interim  protection  the  author  duly  files  the  title-page 
and  deposits  two  copies  of  the  work  printed  from  type  set 
within  the  United  States,  he  will  gain  full  American  copyright. 

Delivery  of  Copies. — Where  this  interim  protection  does 
not  apply,  it  is  necessary  that,  on  or  before  the  day  of 
publication,  the  author  shall  deliver  at  the  office  of  the 
Librarian  of  Congress,  or  deposit  in  the  mail  within  the 
United  States,  addressed  to  the  Librarian,  a  printed  copy'  of 
the  title  {ue,  title-page)  of  the  work  ;  unless  this  is  a  work  of 
the  fine  arts,  when  a  mere  description  of  it  will  suffice.  Besides 
this,  the  author  must,  on  or  before  publication,  deposit  with 
the  Librarian  of  Congress  two  copies  of  the  work  ;  unless, 
again,  this  is  a  work  of  the  fine  arts,  when  a  photograph 
thereof  will  be  sufficient.* 


*  Drone,  Treatise  on  Copyrighty  p.  296. 

2  The  printing  may,  however,  be  done  by  hand. 

3  Sec.  4956  of  the  Revised  Statutes. 
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Type  muit  be  Set  XTp  in  United  States. — By  themselves  these 
formalities  would  not  be  a  source  of  great  trouble  to  the 
foreign  author,  but  to  them  is  added  the  onerous  condition  of 
type-setting.  This  makes  it  necessary  that  in  the  case  of  a 
book,  photograph,  chromo  or  lithograph,^  the  two  copies  de- 
posited should  be  printed  from  type  set  within  the  limits  of  the 
United  States,  or  plates  made  therefrom,  or  from  negatives  or 
drawings  on  stone  made  within  the  limits  of  the  United  States, 
or  transfers  made  therefrom. 

In  order  to  gain  a  bare  copyright,  it  will  thus  be  sufficient  for 
the  author  to  have  but  two  copies  of  his  work  printed  in  America.* 
If  this  be  all,  however,  his  copyright  will  be  of  little  value  to 
him,  since  the  American  statutes  makes  a  provision  which  has 
the  effect  of  preventing  him  from  oflEering  for  sale  in  the  United 
States  any  copies  of  his  book,  photograph,  chromo,  or  litho- 
graph not  printed  from  type  set,  or  negatives  or  drawings  on 
stone  made,  within  the  United  States  :  during  the  existence  of 
the  American  copyright  in  the  work,  the  importation  into  the 
United  States  of  any  copies  not  so  printed  is  prohibited.'  To 
this  rule,  however,  exceptions  are  made  for  the  cases  specified  in 
§  §  512-516  of  the  Revenue  Act,  1890,  Sec.  2—i.e.  for  old  books, 
books  printed  exclusively  in  foreign  languages,  books  imported 

^  The  condition  is  construed  strictly.  It  does  not  apply  to  sheet  music, 
lithographs,  or  to  any  work  capable  of  copyright  except  the  four  classes  men- 
tioned in  the  text.— See  LittUtm  v.  Oliver  JHtton  ^  Co,,  62  Fed.  Bep.  597 ;  and 
Mills  ^  Co.  r.  Austriehy  120  Fed.  Rep.  862.  The  condition  does  not  apply  to 
work  copyrighted  before  1891,— Faitenou  r.  Offihie,  119  Fed.  Rep.  461. 

>  It  is  probable  that  the  mere  deposit  of  two  copies,  as  provided  by  the  law, 
operates  as  publication  and  Tests  the  copyright.  This  was  held,  obiter,  by  three 
of  the  judges  in  The  Jeu^ellere'  Mercantile  Agency  r.  The  JevselUn^  Weekly 
Tubliehinff  Co.,  166  K.Y.  241.    Cf.  Laddv,  Oxnard,  76  Fed.  Rep.  703. 

>  Bee.  4966  of  the  Revised  Statutes.  This,  again,  does  not  apply  to  maaicil 
compositions,  lithographs,  maps,  etc.,  which  may  be  imported  by  the  owner  of 
the  copyright  even  if  produced  abroad.  The  unauthorised  importation  of  such 
works  by  other  persons  is,  however,  prohibited  under  penalty  by  Sec.  4965  of  ttie 
Statutes.  The  same  rules  apply  to  books  copyrighted  before  1891. — See  TJ&. 
Treasury  Decisions,  Nos.  21012,  22781,  and  23226,  cited  in  Hamlin^s  Oopyrifkl 
Cases  and  Deeieione,  pp.  176-179. 
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for  use  of  the  State,  etc.  The  Copyright  Act  further  provides 
that,  subject  to  the  duty  thereon,  anyone  may  import  two 
copies  of  any  book  for  his  own  use,  and  makes  certain  other 
exemptions.  Books  in  foreign  languages  of  which  only  trans- 
lations in  English  have  been  copyrighted  may  be  imported, 
though  the  translations  themselves  may  not. 

Subeequent  Editions  to  be  delivered. — When  second  and 
subsequent  editions  of  a  copyright  book  are  published,  one 
copy  of  each  must  be  deposited  if  any  substantial  changes  are 
made.^ 

'RegMntixm. — Upon  the  completion  of  the  necessary  deposit 
of  copies,  the  Librarian  of  Congress  is  required  to  register  the 
title  of  the  work  in  a  book  kept  for  that  purpose  ;  and  to  give  a 
copy  of  the  record,  under  seal,  to  the  proprietor,  whenever  he 
shall  require  it.  In  return  for  these  services,  he  is  entitled  to 
certain  fees,  as  follows  :  (a)  for  registration — fifty  cents,  (b) 
for  furnishing  a  copy  of  the  record — fifty  cents.  But  it  is 
provided  that  where  the  author  is  an  alien,  the  fee  for  registra- 
tion shall  be  one  dollar.  This  is  noteworthy,  being  the  only 
instance  throughout  the  whole  Act  in  which  any  distinction  is 
made  between  a  protected  American  author  and  a  protected 
foreign  author. 

The  distinction,  however,  in  this  case  is  not  altogether  an 
arbitrary  one ;  it  is  made  with  the  object  of  compelling 
the  alien  author  to  pay  for  certain  precautions  deemed 
necessary  to  keep  the  law  from  being  infringed  by  the  intro- 
duction of  foreign  copies  of  his  work,  whether  authorised  by 
him  or  not.  In  order  to  prevent  the  importation  of  copies  of 
copyright  books  not  printed  from  type  set  in  the  United 
States,  the  Librarian  of  Congress  is  required  to  furnish  to  the 
Secretary  of  the  Treasury  transcripts  of  all  entries  made  on 
the  register  ;  while,  at  intervals  of  not  more  than  a  week,  the 
latter  must  prepare  catalogues  of  these  entries  and  distribute 

*  Sec  4959  of  the  Amerioao  Reyifled  Statutes, 
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them  to  the  customs'  officers  and  the  postmasters  of  all  post 
offices  receiving  foreign  mails.^  The  object  is,  of  course,  to 
facilitate  the  exercise  by  these  persons  of  their  duty  of  de« 
tecting  foreign  copies  of  American  copyright  works.  The 
fees  of  one  dollar  paid  by  foreign  authors  upon  registration 
are  to  be  applied  for  defraying  the  expenses  of  these  lists.* 

Hotioe  of  Copyright  on  work  required. — ^The  author  is  required 
to  insert  on  the  title-page  of  every  copy  of  every  edition  of 
his  work,  or  the  page  immediately  following,  if  it  is  a  book, 
or  upon  some  visible  portion  thereof,  or  of  the  substance  upon 
which  it  is  mounted,  if  it  belongs  to  any  other  class  of  copyright 
subjects,  a  notice  in  the  form'  'Entered  according  to  Act  of 
Congress  in  the  year  .  .  .  .  ,  by  A.B.  in  the  Office  of  the 
Librarian  of  the  Congress  at  Washington,'  or,  at  his  option,  in 
the  short  form  'Copyright  ....  by  A.B.'  Failure  to  insert  this 
notice  in  any  copy  of  the  work  will  deprive  the  author  of  all 
protection  against  infringements,  wheiher  the  copy  actually 
used  in  the  infringement  was  itself  provided  with  a  notice  or 
not.*  It  is  an  offence  punishable  with  a  penalty  of  one 
hundred  dollars*  to  insert  a  false  notice  of  copyright  in  or 
upon  a  work,  or  knowingly  to  sell  or  to  import  a  work  which 
contains  such  false  notice.  An  injunction  may  be  obtained 
to  prevent  the  issuing,  publishing,  or  selling,  of  any  such 
work.* 

^  Copies  of  these  weekly  lists  are  to  be  issued  to  all  persons  demring  thenw  at  a 
charge  not  exceeding  five  doUais  per  annum. 

2  Sec.  4958  of  the  Revised  Statutes. 

3  If  the  work  is  a  moulded  decorative  article,  a  tile,  a  plaque,  or  an  article  of 
potteiy  or  metal  subject  to  copyright,  the  notice  may  be  put  upon  the  l»ck  or 
bottom,  or  other  customary  place. 

*  Sec.  4962  of  the  Revised  Statutes. 

^  As  is  usual  with  penalties  under  the  Copyright  Code,  one  half  of  this  sum  is 
to  go  to  the  informer  and  the  other  half  to  the  State. 
0  Sec.  4963  of  the  Revised  Statutes. 
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SECTION    IV. 

TBE    NATURE    AND    EXTENT    OF     COPYRIGHT    IN 

AMERICA. 

Enumeration  of  rights  included  in  copyright — ^Translating  right — 
Copyright  in  translations — Author's  right  of  dramatisation — Performing 
right — ^l^eriod  of  protection  in  the  United  States — Protection  for  twenty- 
eight  years,  with  extension  to  forty-two  years. 

Eaumeratioii  of  rights  iudnded  in  Copyriglit — ^The  careful 
enumeration  of  the  rights  included  in  the  general  grant  of 
copyright  forms  a  notable  feature  of  the  American  law,  a 
feature  in  which  it  resembles  the  law  of  Germany  and  other 
foreign  countries  rather  than  that  of  England.  Even  as  to  the 
ordinary  right  of  multiplying  copies  of  the  original  work  in  its 
original  form,  the  American  statute  gives  a  list  of  the  means 
in  which  this  multiplication  may  take  place.  It  confers  on 
the  author  the  sole  liberty  *  of  printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing,  and  vending '  his 
work,  and,  in  the  case  of  a  dramatic  composition,  *  of  publicly 
performing  or  representing  it,  or  causing  it  to  be  performed  or 
represented  by  others.'  Besides  this,  the  rights  of  translation 
and  dramatisation  are  specifically  included  in  the  copyright,^ 
No  such  enumeration  finds  a  place  in  the  existing  English 
law,  although  something  similar  is  introduced  into  the  recent 
House  of  Lords  Copyright  Bill. 

Translating  Bight — Since  the  United  States  does  not  protect 
works  first  published   in   foreign  countries,  the  duration   of 

1  Sec.  4962  of  the  American  Revised  Statutes. 
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translating  right  has  not  engaged  very  much  of  its  attention. 
As  already  indicated,  the  importance  of  this  right  is  much 
diminished  where  a  country  does  not  protect  any  works  first 
published  abroad.  A  single  clause,  stating  that  authors  shall 
have  exclusive  right  to  translate  any  of  their  works  which  enjoy 
copyright  in  the  United  States,  is  all  that  the  American  Copy- 
right Code  contains  on  the  subject. 

There  is  no  suggestion  here  of  any  distinction,  such  as  finds 
a  place  in  the  English  law  and  the  Berne  Convention,  between 
the  author's  exclusive  right  to  translate  a  work  and  the  trans- 
lator's right  in  a  translation  lawfully  made.  There  is  nothing 
to  indicate  that  the  author  is  not  to  enjoy  an  exclusive  right 
to  control  or  to  prevent  the  translation  of  his  work  during  the 
whole  period  of  the  copyright  therein.  The  ddai  cTuscLffe  of  the 
Berne  Convention  and  the  English  law — the  period  within 
which  an  author  must  publish  a  translation  of  his  work  if 
he  is  to  retain  his  exclusive  right  during  the  whole  term— is 
wholly  absent  from  the  American  law. 

Copyright  in  TranalationB. — As  to  the  rights  in  respect  to  a 
translation  lawfully  made  the  law  is  silent,  but  it  is  fairly 
certain  that,  apart  from  the  exclusive  translating  right  in  the 
original,  copyright  can  be  obtained  for  a  translation  as  a 
separate  work  ;  it  follows  that  the  literary  form  of  the  trans- 
lation may  be  protected  after  the  copyright  in  the  original  has 
expired,  although  the  translation  will  then  no  longer  continue 
to  have  protection  in  its  substance. 

Thus  Drone,  writing  in  1879,  says  :  '  There  is  no  reasonable 
doubt  that  valid  copyright  will  vest  in  a  translation,  abridge- 
ment, or  dramatisation  made  by  a  citizen  or  resident  from  the 
work  of  a  foreign  author.  The  law  recognises  such  produe- 
tions  as  proper  subjects  of  copyright ;  and,  as  the  copyright 
does  not  extend  to  the  original,  it  matters  not  that  this  is  the 
work  of  a  foreign  author.  But  in  such  case  the  law  protects 
each  author  only  in  his  own  production.     The  original,  being 
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common  property,  may  be  used  by  any  person  without  infring- 
ing the  copyright  in  a  protected  abridgement,  translation,  or 
dramatisation.'  ^  Moreover  the  Chace  Act  has  made  a  special 
rule  as  to  the  prohibition  of  importation  *  in  the  case  of  books 
in  foreign  languages  of  which  only  translations  in  English  are 
copyrighted,'^  thereby  implying  that  the  right  in  a  translation 
may  exist  independently  of  the  copyright  in  the  original  work. 

Although  it  is  not  now  true,  as  it  was  in  1879,  that  the 
work  of  a  foreign  author  is  necessarily  common  property, 
both  these  extracts  show  that  under  the  American  law  a 
translation  can  get  protection  as  such  if  the  original  work  is 
not  a  copyright  work.  A  fortiori  it  follows  that  the  trans- 
lation will  get  protection  if  the  original  work  still  enjoys 
copyright  and  the  translation  is  made  by  the  author  or  with 
his  leave. 

Every  translation  lawfully  made  will  thus  gain  copyright  in 
its  literary  form,  and  this  for  the  ordinary  term,  which  will 
begin  and  end  independently  of  the  period  of  copyright  in  the 
original. 

Author's  Bight  of  Dramatisation.  —  A  right  analagous  to 
translating  right,  which  is  reserved  to  the  author  by  the 
American  law  and  not  by  the  English  law,  is  the  right  of 
dramatisation.  In  England  the  law  does  not  forbid  the  drama- 
tisation of  a  novel  even  when  made  without  the  author's 
consent.  Nevertheless,  as  is  recognised  by  the  other  great 
literary  States  of  Europe,  the  author  should  be  enabled  to 
prevent  the  use  of  his  work  in  this  manner,  just  as  he  is  able 
to  prevent  the  unathorised  translation  of  his  work.  And, 
accordingly,  the  law  of  the  United  States  expressly  confers  up- 
on him  the  exclusive  right  to  dramatise  his  copyright  works.^ 

1  Drone,  Treatise  on  Copyright,  p.  232. 

^  Sec.  4956  of  the  Revised  Statutes,  as  amended  by  the  Chace  Act. 

'  *  Authors  or  their  assigns  shall  have  exclusive  right  to  dramatise  or  translate 
any  of  their  works  for  which  copyright  shaU  have  been  obtained  under  the  laws 
of  the  United  States.'— Sec.  4962  of  the  Bevised  Statutes. 
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This  right,  like  the  translating  right,  was  nnconditionally  con- 
ferred for  the  first  time  by  the  Chace  Act  of  1891,  before  which 
it  could  only  be  secured  by  express  notice  of  reservation. 

What  has  been  said  as  to  the  distinction  between  translating 
right  and  the  right  in  a  translation  lawfully  made  probably 
applies  also  to  the  distinction  between  the  right  to  dramatise 
and  the  right  in  a  dramatised  version  lawfully  made,  i.e.  snch 
a  version  can  no  doubt  be  copyrighted  as  a  separate  work,  and 
in  that  case  will  have  an  independent  term  of  its  own. 

Performing  Bight  is  expressly  conceded  by  the  American  law, 
which  in  so  many  words  confers  on  the  author  of  a  dramatic 
work  the  right  'of  publicly  performing  or  representing  it.' 
This  right  is  simply  a  part  of  the  copyright  in  the  original 
work,  and  will  necessarily  begin  and  end  with  such  copy- 
right. The  unauthorised  public  performance  of  any  copyright 
dramatic  or  musical  composition  renders  the  ofiEender  liable 
to  an  action  for  damages,  and  also,  if  done  wilfully  and  for 
profit,  to  imprisonment.  It  is  noteworthy  that,  while  in  Eng- 
land, by  a  clause  in  the  Literary  Copyright  Act,  1842,  the  pablic 
performance  of  a  musical  or  dramatic  work  is  to  be  deemed  to 
constitute  publication,  in  the  United  States,  as  in  most  of  the 
continental  countries  of  Europe,  this  is  not  so. 

Period  of  Protection  in  the  United  States. 

We  now  come  to  the  question  of  the  duration  of  copyright 
In  the  United  States,  for  the  oft-repeated  reason  that  that 
country  recognises  no  international  copyright,  this  question  is 
not  complicated  by  any  considerations  connected  with  the 
country  of  origin.  The  United  States  itself  is  always  the 
country  of  origin  for  such  works  as  it  protects,  and,  in  these 
circumstances,  there  is  no  room  for  any  limitation  of  ihe 
ordinary  period  of  protection,  nor  for  any  other  modification 
of  the  domestic  law.     Throughout  the  whole  American  law, 
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the  only  respect  in  which  the  position  of  a  protected  alien 
difiEers  from  that  of  an  American  citizen  is  in  that  the  former 
has  to  pay  one  dollar  instead  of  fifty  cents  as  a  registration  fee. 
Protection  for  28  years,  with  extension  to  42  years.  — All 
copyright  works  are  protected  for  the  same  term,  i.e.  for 
twenty-eight  years  from  the  time  of  recording  the  title  in  the 
manner  required  by  the  law.  If,  however,  the  author  is  living 
at  the  end  of  this  period,  or,  being  dead,  has  left  a  widow  or 
child  who  still  survives,  then  an  extension  of  the  term  for  a 
further  period  of  fourteen  years  may  be  obtained  by  such  author, 
widow,  or  child.  For  this  purpose  the  title  of  the  work  or 
description  of  the  article  must  be  recorded  a  second  time,  and 
all  other  regulations  with  regard  to  original  copyrights  ob- 
served, within  six  months  of  the  expiration  of  the  first  term. 
Moreover  it  is  necessary  that,  within  two  months  from  the  date 
of  the  renewal,  a  copy  of  the  record  thereof  should  be  pub- 
lished for  the  space  of  four  weeks  in  one  or  more  newspapers 
printed  in  the  United  States.^ 

1  Sec.  4954  of  the  Revised  Statntee. 
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SECTION  V. 

INFRINGEMENTS,    REMEDIES    AND    PBOCEDUBE 
UNDER    THE    AMERICAN    LAW. 

Various  kinds  of  infringements — ^Penalties  and  damages — ^Infringemeot 
of  performing  right — Importation  of  non-Amencan  copies — Injmictions. 

TarioTiB  kinds  of  Infringements. — The  American  law  as  to 
infringements  is  very  much  the  same  as  the  English  domestic 
law.  In  the  case  of  a  book,  after  the  recording  of  the  tide 
and  the  deposit  of  copies  have  been  carried  out,  it  is  an 
infringement^ 

(i)     to  print ;  (iv)  to  translate  ; 

(ii)    to  publish  ;  (v)    to  import ;   or 

(iii)  to  dramatise  ;  (vi)  knowingly  to  sell  or 

expose  for  sale 

any  copy  of  such  book.  In  the  case  of  a  work  of  any  other 
kind,  after  the  recording  of  the  title  or  the  description 
thereof,  as  the  case  may  be,  it  is  an  infringement^ 

(i)  to  engrave,  etch,  work,  copy,  or  print ; 

(ii)  to  publish  ;    (iii)  to  dramatise  ; 

(iv)  to  translate  ;  (v)  to  import ;  or 

(vi)  knowingly  to  sell  or  expose  for  sale 

any  copy  of  such  article.^ 

Penalties  and  Damages. — In  the  case  of  a  book,  when  an 
infringement  has  been  committed,  the  owner  of  the  copyright 
may  bring  an  action  for  damages  in  any  court  of  competent 

1  Without  the  consent  of  the  owner  of  the  copyright  first  obtained  in  writing 
and  signed  in  the  presence  of  two  or  more  witnesses. 
'  Sees.  4964,  4965  of  the  American  Revised  Statutes. 
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jnrisdiction,  and  may  also  secure  the  forfeiture  of  every 
offending  copy.^  There  is  here  no  pecuniary  penalty  prescribed 
for  infringement. 

In  the  case  of  works  other  than  books,  however,  the  statute 
provides  a  penalty  of  one  dollar  for  every  sheet  found  in  the 
defendant's  possession,  together  with  the  forfeiture  of  the 
plates  and  every  sheet  of  the  work  ;  as  to  paintings,  statues, 
and  statuary,  the  pecuniary  penalty  is  increased  to  ten  dollars 
for  every  copy  found  in  the  defendant's  possession  or  by  him 
sold  or  exposed  for  sale.  It  is  provided  that,  where  the  copy- 
right in  a  photograph  made  from  an  object  not  a  work  of  the 
fine  arts  is  infringed,  the  sum  to  be  recovered  by  way  of  penalty 
shall  be  not  less  than  one  hundred  dollars  or  more  than  five 
thousand  dollars,  and  that,  where  the  copyright  in  an  engraving, 
etching,  print,  or  work  of  the  fine  arts  is  infringed,  this  sum 
shall  not  be  less  than  two  hundred  and  fifty  dollars  or  more 
than  ten  thousand  dollars.^  In  all  these  cases  the  offender  also 
forfeits  all  the  plates  used  in  the  process  of  copying.'  No 
action  for  damages  is  given  by  the  statute  when  the  copy- 
right in  works  other  than  books  is  infringed ;  but  it  is 
probable  that  such  an  action  lies  at  the  common  law.^ 

InfringeinfiiLt  of  Perfbrming  Bight — With  reference  to  per- 
forming right,  it  is  an  infringement  publicly  to  perform  or 
to  represent  any  copyright  dramatic  or  musical  composition, 
without  the  consent  of  the  owner  of  the  copyright.  The 
offender  is  liable  in  damages,  at  the  discretion  of  the  Court,  to 
the  amount  of  not  less  than  one  hundred  dollars  for  the  first, 
and  fifty  dollars  for  every  subsequent,  performance.  More- 
over if  the  unlawful  performance  or  representation  be  wilful 
and  for  profit,  the  offender  is  guilty  of  a  misdemeanour  and  is 

1  See  4964  of  the  Revised  Statutes. 

'  One  half  of  the  penalty  is  to  go  to  the  oi^ner  of  the  copyright,  and  the 
other  half  for  the  use  of  the  United  States, 
s  Sec.  4965  of  the  Reyised  Statutes. 
*  See  Drone,  Trtatite  on  Copyright,  p.  494. 

U  U 


668  AMERICAN  INTERNATIONAL  COPYRIGHT.  [Seo.T. 

liable  on  conviction  to  imprisonment  for  a  period  of  not  more 
than  one  year.^ 

Importation  of  non-Amerioan  Copies. — Dnring  the  existence 
of  the  copyright  in  a  book,  photograph,  chromo,  or  lithograph, 
the  importation  of  any  copy  thereof  not  made  from  type  set,  or 
negatives  or  drawings  on  stone  made,  within  the  limits  of  the 
United  States  is  absolutely  prohibited  ;*  and  the  Secretary  of 
the  Treasury  and  the  Postmaster-General  are  required  to  make 
and  enforce  such  rules  and  regulations  as  shall  ensure  the 
carrying  out  of  this  prohibition.^ 

InjimetionB. — ^The  equitable  remedies  given  in  the  United 
States  are  the  same  as  those  given  by  the  English  Courts, 
consisting  of  injunctions  and  orders  for  account  of  profits. 

In  England,  however,  since  the  Judicature  Acts,  the  dis- 
tinction between  Courts  of  law  and  equity  has  been  done 
away  with,  while  in  the  United  States  it  still  remains  ;  hence, 
while  in  England  all  the  higher  Coiu*ts  have  power  to 
administer  both  legal  and  equitable  remedies  as  may  be 
appropriate  to  the  matter  in  hand,  in  the  United  States  the 
law  may  be  regarded  as  settled  that  the  penalties  and  for- 
feiture imposed  by  the  statute  must  be  sued  for  in  a  Court 
of  law. 

It  is  true  that  the  Grcuit  Courts  of  the  United  States, 
which  are  Courts  of  common  law,  have  original  jurisdiction 
over  all  suits  of  law  and  equity  arising  under  the  copyright 
laws,  and  are  expressly  authorised  to  grant  injunctions 
according  to  the  principles  of  Courts  of  Equity  in  order  to 
prevent  the  violation  of  any  right  secured  by  those  laws ; 
yet  no  statute  confers  on  any  Court  of  Equity  power  to 
decree  forfeitures  or  penalties.* 

1  Sec.  4966  of  the  Revised  Statutes. 

'  Subject  to  certain  small  exceptions.— See  Sec.  3  of  this  Chapter. 

3  Sec.  4958  of  the  Revised  Statutes 

*  Sec  Drone,  TreatxM  en  Copyright ^  pp.  648,  649. 
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ADDITIONAL    SECTION. 

THE    BI0HT8    OF   AN   AMERICAN  AUTHOR   IN 
FOREIGN   COUNTRIES. 

Countries  which  grant  the  protection  required  hy  the  Chace  Act — 
American  law  renders  treaty-making  difficult — Position  of  American 
authors  in  Great  Britain — Position  in  France,  Belgium,  and  Luxemburg — 
Conditions  of  nationality  waived  in  favour  of  American  authors — ^The 
Copyright  Treaty  with  Germany,  1892  —  Important  concessions  by 
Germany. 

ConntrieB  which  gnut  the  Protection  required  by  the  Chace  Act. 

— The  following  countries,  in  the  order  named,  have  given  to 
the  United  States  the  assurance  required  by  the  Chace  Act : 
Belgium,  France,  Great  Britain  (and  its  colonies),  Switzerland, 
Germany,  Italy,  Denmark,  Portugal,  Spain,  Mexico,  Chili, 
Costa  Rica,  Holland  (and  its  possessions),  and  Cuba.^ 

As  to  the  rights  of  the  American  author  in  these  countries, 
the  only  general  rule  that  can  be  laid  down  is  that  his 
American  nationality  will  not  debar  him  from  obtaining  pro- 
tection. He  may  be  subject  to  any  of  the  conditions  of  the 
domestic  law,  except  that  of  nationality  ;  hence  he  may  be  re- 
quired to  make  first  publication  within  the  territory.  So  much 
is  true  also  of  certain  other  countries  in  favour  of  which  no 
Proclamation  under  the  Chace  Act  has  yet  been  issued. 

There  are  several  countries  which,  though  in  them  no  con- 
dition of  nationality  is  attached  to  domestic  copyright,  have  not 

1  The  Proclamation  in  favour  of  the  first  four  countries  was  of  even  .date  with 
tho  coming  into  force  of  the  Chace  Act  itself,  viz.  Ist  July,  1891. 
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sought  the  benefits  of  the  Chace  Act.  The  most  oonspicnons 
example  is  Luxemburg,  which  protects  all  works,  wherever 
they  may  be  published  and  whatever  may  be  the  nationality  of 
their  authors. 

In  order  to  gain  satisfactory  information  as  to  the  exact 
extent  of  his  rights  in  any  foreign  country,  it  is  thus 
necessary  that  the  American  author  should  investigate  the 
particular  domestic  law.  For  an  account  of  the  general  prin- 
ciples of  domestic  protection  in  the  more  important  countries, 
reference  may  be  made  to  Part  II.,  Chap,  iv.,  of  this  work, 
entitled  '  Alien  authors  and  alien  laws.' 

American  Law  renders  Treaty-making  difficult — It  is  a  con- 
sequence of  the  peculiar  way  in  which  the  American  lav 
provides  for  the  protection  of  alien  authors,  that  the  United 
States  has  but  limited  opportunities  of  concluding  with  foreign 
countries  treaties  which  involve  any  relaxation  of  their 
domestic  law.  Since  under  the  Chace  Act  the  United  States 
is  not  at  liberty  to  protect  works  published  by  foreign  authors  . 
in  foreign  countries,  it  is  not  likely  that  other  States  will 
agree  to  protect  works  of  American  authors  published  in 
America.  A  law  which  provides  for  '  diplomatic  reciprocity ' 
with  reference  only  to  the  relaxation  of  the  condition  of 
nationality  is  not  a  very  valuable  aid  to  international  negotia- 
tion. Most  of  the  arrangements  made  under  the  Chace  Act 
have  involved  no  special  concession  to  American  authors 
by  foreign  countries.  As  far  as  those  countries  are  con- 
cerned, such  arrangements  have  as  a  rule  consisted  in  mere 
declarations  that  the  existing  law  did  not  exclude  American 
authors,  as  such,  from  protection — ^they  have  rarely  involved 
any  promise  to  alter  a  previously  unfavourable  domestic  law 
so  as  to  admit  American  authors  to  protection. 

AmericauB  entitled  to  (Copyright  on  same  Conditicms  as  Vativei. 
— All  that  is  required  of  a  foreign  State  by  the  Chace  Act  is  that 
it  shall  permit  to  citizens  of  the  United  States  the  benefit 
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of  copyright  on  substantially  the  same  basis  as  to  its  own  citi- 
zens.^ Hence  if  under  the  domestic  law  first  publication 
within  the  territory  is  the  only  fundamental  condition  of  copy- 
right, the  country  is  already  in  a  position  to  treat  with  the 
United  States  without  making  any  further  concession.  Where 
the  domestic  law  of  a  State  makes  no  condition  of  nationality, 
it  is  clear  that  American  citizenship  is  no  disqualification. 

Position  of  Amerioan  AuthoiB  in  Oreat  Britain. — ^This  is  prob- 
ably the  case  in  Great  Britain,  and  so,  as  we  have  seen,  that 
country  has  been  able  to  give  to  the  United  States  the  assur- 
ance required  by  the  Chace  Act.  This  made  no  difference  to 
the  position  of  American  authors  in  England ;  it  simply 
stated  the  existing  law.  Its  only  effect  was  to  enable  English 
authors  to  obtain  protection  in  America*  The  United  States 
gave  in  return  for  an  advantage  it  already  enjoyed. 

As  to  works  of  art,  indeed,  the  assurance  inadvertently  mis- 
represented the  law,  since,  though  it  stated  that  for  purposes  of 
copyright  residence  is  not  required  of  an  American  citizen,  the 
Fine  Arts  Copyright  Act,  1862,  restricts  artistic  copyright  to 
persons  who  are  British  subjects  or  resident  within  the 
dominions  of  the  Crown.  This  unfortunate  mistake  cannot 
alter  the  law,  and  so  non-resident  American  authors  will  not 
be  able  to  obtain  copyright  in  England  for  their  paintings, 
drawings,  or  photographs. 

Position  in  France,  Belgium,  and  Luxemburg. — In  France 
Belgium,  and  Luxemburg  all  authors,  whatever  their  nation- 
ality, gain  copyright  for  all  their  works  wherever  published. 
Hence  in  these  countries  American  authors  get  protection — 
even  for  works  first  published  in  the  United  States, — apart 
altogether  from  any  international  intercourse  which  may  have 
taken  place.  Proclamations  under  the  Chace  Act  have  been 
issued  in  favour  of  Belgium  and  France,  but  these  affect  only 

*  Or  be  a  party  to  a  treaty  providing  for  the  reciprocal  protection  of  copyright 
which  the  United  States  may  accept  at  wiU. 
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the  international  rights  of  Belgian  and  French  authors,  not 
those  of  Americans. 

Conditions  of  Hationality  waived  in  fiBtvonr  of  American 
Anthors. — On  the  other  hand,  in  countries  where  the  ordinary 
condition  of  domestic  copyright  is  one  of  nationality,  t.^. 
where  only  subjects  or  citizens  are  protected,  American 
anthors  do  distinctly  gain  by  the  establishment  of  inter- 
national relations.  If  as  a  general  rule  a  country  only 
protects  its  own  citizens,  it  is  obviously  necessary  for  it  to 
extend  its  law  before  it  can  declare  that  it  treats  citizens 
of  the  United  States  in  the  same  way  as  its  own. 

If  the  only  condition  made  by  such  a  State  is  that  of 
nationality — if  it  protects  all  works  of  its  own  subjects 
wherever  they  may  be  published, — it  will  have  to  protect 
all  works  of  American  authors  wherever  these  may  be 
published.  This,  it  is  clear,  is  a  great  advantage  to  American 
authors,  in  that  it  will  enable  them  to  secure  copyright  in  a 
foreign  country  for  works  published  in  the  ordinary  way  on 
American  soil. 

If,  again,  the  foreign  country  in  question  imposes  a  con- 
dition of  first  publication  in  its  territory  as  well  as  a  condition 
of  nationality,  then  the  American  author  will  at  least  obtain  the 
privilege  of  being  able  to  get  copyright  upon  fulfilling  the 
requirement  of  publication. 

Even  at  the  worst,  the  United  States,  when  it  has  concluded 
its  international  negotiations — whether  or  not  those  negotia- 
tions themselves  bring  about  any  special  concession  to  its 
authors — will  be  actually  in  the  enjoyment  of  better  terms 
for  its  own  authors  than  those  which  it  gives  to  authors  of 
the  foreign  country,  for  in  no  other  country  is  the  American 
condition  of  type-setting  attached  to  the  more  ordinary  con- 
ditions of  publication  within  the  territory.^ 

^  In  Holland)  however,  ''publication  by  means  of  printing"  on  Dutch 
territory  ia  required. 
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The  Copyriglit  Treaty  with  Oermany,  1892.— America  thus 
usually  gets  mnch  the  better  of  the  bargain.  In  only  one  case 
has  that  country  entered  into  a  formal  copyright  treaty/  and 
there  it  sacrificed  nothing  and  gained  a  great  deal.  The  treaty  in 
question  was  concluded  with  Germany  on  15th  January,  1892. 
It  provides  (Art.  1)  that  *  Citizens  of  the  United  States  of 
America  shall  enjoy  in  the  German  Empire  the  protection 
of  copyright  as  regards  works  of  literature  or  art,  as  well  as 
the  protection  of  photographs  against  illegal  reproduction, 
on  the  same  basis  as  that  on  which  such  protection  is  granted 
to  subjects  of  the  Empire.'*  In  return  for  this,  the  Govern- 
ment of  the  United  States  simply  entered  into  an  engagement 
(Art.  2)  that  the  President  would  make  a  proclamation  under 
the  Chace  Act  for  the  purpose  of  extending  its  benefits  to 
German  subjects.^ 

Important  ConcesdoiiB  by  Oermany. — This  involved  a  great 
concession  on  the  part  of  Germany,  for  under  the  domestic  law 
of  that  country,  aliens  are  protected  only  for  works  first 
published  within  the  German  Empire  ;  while  Germans  get 
protection  for  all  their  works,  wherever  published.* 

Hence  in  placing  the  citizens  of  the  United  States  on  a 
level  with  its  own  subjects,  Germany  confers  upon  them  the 
special  privilege  of  protection  for  works  published  in  their  own 
country,  ue.  in  America,  or,  indeed,  anywhere  else.  All  that 
Germany  gets  in  consideration  for  this  is  the  protection 
of  its  authors  for  works  first  (or  simultaneously)  published 
in  the  United  States — and  that  subject  to  the  type-setting 
clause. 

^  A  recent  treaty  with  China,  dated  8th  Octoher,  1903,  contains  an  Art.  11 
relating  to  copyright,  but  its  main  objects  are  commercial. 

*  llie  American  text  reads:  *  ...  the  protection  of  copyright  as  regards 
literature  and  art  as  well  as  photographs  against  illegal  reproduction.  .  .  .'  The 
difference  is  not  of  any  material  importance. — Le  Droit  cTAuUury  1892,  p.  69. 

»  The  only  other  article  of  the  treaty— Art.  3— related  to  ratification.  For 
the  text  of  the  treaty  see  Ze  Droit  (TAuteur,  1892,  p.  61. 

*  See  the  Act  of  19th  June,  1901  (sees.  54  and  66). 
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According  to  Le  Droit  cTAideury^  at  the  time  when  it 
was  made  the  treaiy  evoked  only  one  German  voice  in 
its  favour, — the  voice  of  a  publisher  who  contemplated 
founding  a  German  agency  in  New  York.*  The  general 
opinion  was  that  Germany  gave  with  both  hands  only  to 
receive  a  very  slight  return.  *As  to  the  manufacturing 
clause/  said  the  Boersenblatt,^  '  it  imposes  upon  the  publisher 
a  condition  which  in  the  majority  of  cases  cannot  be  fulfilled. 
The  expenses  of  type-setting  are  considerably  higher  in 
America/  The  number  of  works  for  which  a  publisher  will 
rxm  the  risk  of  double  the  expenses  will  be  very  limited. 
The  American  reprinter  will  not  have  to  pay  royalties  or 
transport  dues  .  .  .  and  so  he  will  always  sell  his  reprints 
at  a  lower  price  than  that  of  the  original  work  .  .  .  The 
Convention  only  puts  a  premium  on  protection  in  favour  of 
the  printer  and  publisher  ;  it  vdll  act  as  a  direct  encourage- 
ment to  the  more  rapid  development  of  the  business  of 
reproduction  and  will  render  the  existing  state  of  things 
worse/*  This  is  somewhat  extravagant  language,  but  no 
country  can  consider  the  American  Chace  Act  as  fairly 
satisfying  the  condition  of  reciprocity. 

Another  concession  made  by  Germany  in  this  treaty  relates 
to  the  protection  of  photographs.  Under  the  German  domestic 
law,  protection  for  photographs  is  restricted  to  native  authors,* 
and  in  the  German  treaties  with  France,  Belgium,  and  Italy' 
a  clause  is  inserted  expressly  declaring  that,  owing  to  the  state 

1  le  Droit  (FAuteur,  1892,  p.  60. 

'  M.  Ackermann,  who  wrote :  *  Whoever  knowB  the  enormous  injury  caused  to 
the  publication  of  industrial  and  artistic  works  in  America  .  .  .  wUl  understand 
that  art  publishers  have  good  reason  to  congiatnlate  themselves  upon  the 
obtaining  of  copyright.' — Le  Droit  d'Auteury  1892,  p.  60. 

3  March  10th,  1892. 

*  Coming  from  a  German,  this  is  doubtless  true ;  but  in  England  the  cost  of 
type-setting  is,  on  the  whole,  greater  than  in  the  United  States. 

»  See  Ze  Droit  tCAtUeur,  1892,  p.  60. 

•  Act  of  lOth  January,  1886. 

^  Bated  1883,  1883,  and  1884  respectively. 
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of  its  domestic  law,  Germany  cannot  include  photographs 
in  their  scope/  In  the  treaty  with  the  United  States,  on  the 
other  hand,  photographs  are  expressly  mentioned.  This 
indicated  a  change  of  attitude  on  the  part  of  Germany, 
which  bore  further  fruit  a  few  years  later  in  the  modification 
of  §  1  of  the  Closing  Protocol  to  the  Berne  Convention,  which 
now  makes  it  obligatory  for  countries  protecting  photographs 
by  their  domestic  law  to  confer  upon  them  international  pro- 
tection under  the  Convention. 

'  These  treaties,  however,  all  contain  a  '  most  favoured  nation '  clause,  so  that 
the  inclusion  of  photographs  in  the  protection  of  the  American  treaty  will 
indirectly  benefit  France,  Belgium,  and  Italy. 
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CONCEBNANT   LA  CREATION 

D'UHE  innOH  nrTEKHATIOHALE  POTJB  LA  PROTECTION 
DES  (EUYEES  LITTgSAIBES  ST  AATISTiaiTES 

DU    9    SEPTEMBRE    1886 
COMBIN^E    ATEC 

l'acte  additionnel  et  la  declaration 
interpr]6tative 

DU    4    MAI    1896. 
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FOB   THE   CKRATION   OF 

AS    niTEKNATIOVAL    USION    FOE    THE    FEOTECTIOH 
OF   LITEEAET    AHD   AETISTIC   WOEKS, 

COHBINBD   WITH 

THE    ADDITIONAL    ACT    AND    THE    INTER- 
PRETATIVE   DECLARATION 

OF    THE    4Ta    MAY    1896. 


668  CONVENTION  DE  BERNE. 

NOT  A, — Lea  disjposUione  corUenues  dans  VAete  addiiionnd  <nd 
ete  inter caleea  a  lewr  place  respective  et  imprimes$  en,  italiquet; 
le  texte  des  articles  de  la  Convention  de  1886  revises  par  VAdU 
addiHonnel  a  ete  reproduit  sous  forme  de  notes. 

Les  dispositions  de  la  Declaration  interpretaiive  sowt  placees  om 
has  des  articles  auxqueUes  eUes  se  rapportent,  et  imprimees  en  petUi 
caracteres. 

Abticlb  prbmibr. 

Les  pays  oontractants  sont  constitues  a  I'diat  d'Union  poor  la 
protection  des  droits  des  auteurs  sur  leurs  oeuvres  litteraiies  et 
artistiques. 

Abt.  2. 

Les  auteurs  ressortissant  a  Vun  des  pays  de  V  Union,  ou  leuti 
ayants  cause,  jouissent,  dans  les  autres  pays,  pour  leurs  ceuvres,  soU 
non  publiees,  soil  ptiblices  pour  la  premiere  fois  dans  un  de  ces  pafi, 
des  droits  que  les  lois  respectives  accordewt  a^uellement  ou  accorde- 
ront  par  la  suite  aux  naJtionaux} 

La  jouissance  de  oes  droits  est  subordonn^  iL  raocomplissement 
des  conditions  et  formality  prescrites  par  la  legislation  du  pays 
d'origine  de  Toeuvre ;  elle  ne  peut  exceder,  dans  les  autres  pajs,  la 
duree  de  la  protection  aocordee  dans  ledit  pays  d'origine. 

Est  consid^rd  comme  pays  d'origine  de  Toeuyre,  celui  de  la 
premiere  publication,  ou,  si  cette  publication  a  lieu  simultanement 
dans  plusieurs  pays  de  rUnion,  celui  d'entre  eux  dont  la  l^slation 
accorde  la  duree  de  protection  la  plus  courte. 

Pour  les  oeuvres  non  publiees,  le  pays  auquel  appartient  Tauteur 
est  consid^re  comme  pays  d 'engine  de  Tceuvre. 

1  Cofwention  du  9  septemire,  1886,  article  2,  1^  aUnsa,  aneim  texU:  *Ub 
auteim  reflsortiBsant  k  I'un  dee  pays  de  rUnion,  oa  lean  R3rant8  cause,  jooisBOot, 
dans  les  autres  pays,  pour  leurs  oeuvTes,  soit  public  dans  nn  de  oes  pays,  ton^ 
non  publides,  des  droits  que  les  lois  respectives  accordent  actaellement  ou  aooor- 
deront  par  la  suite  aux  nationaoz.' 
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N.B. — The  provisions  of  the  Additional  Act  have  heen  inserted  in 
their  proper  places  and  printed  in  italics ;  the  text  of  the  articles 
of  the  Convention  of  1886^  which  were  modified  by  the  Additional 
Act,  have  heen  placed  in  footnotes. 

The  provisions  of  the  Interpretative  Declaration  are  placed  under- 
neaih  the  Articles  to  which  they  reUUe  and  printed  in  small  type. 


Aet.  1. 

The  contracting  States  are  formed  into  a  Union  for  the 
protection  of  the  rights  of  authors  over  their  literary  and  artistic 
works. 

Abt.  2. 

Authors  belonging  to  any  country  of  the  Union,  or  their  lawful 
representatives,  shaU  enjoy  in  the  other  countries  for  their  works, 
whether  unpublished  or  published  for  the  first  time  in  one  of  those 
countries,  the  rights  which  the  respective  laws  do  now  or  may 
hereafter  grant  to  natives} 

The  enjoyment  of  these  rights  is  subjected  to  the  accomplish- 
ment of  the  conditions  and  formalities  prescribed  by  the  law  of 
the  country  of  origin  of  the  work :  it  cannot  exceed,  in  the  other 
countries,  the  duration  of  the  protection  granted  in  the  said 
country  of  origin. 

The  country  of  first  publication,  or,  if  that  publication  takes 
place  simultaneously  in  several  countries  of  the  Union,  that  one 
of  them  in  which  the  shortest  period  of  protection  is  granted  by 
low,  is  considered  to  be  the  country  of  origin  of  the  work. 

For  unpublished  works,  the  country  to  which  the  author  belongs 
is  considered  to  be  the  coimtry  of  origin  of  the  work. 


>  Oriffinal  wording  of  Article  2,  ^l,  in  the  1886  Convention :  '  Authors  belonging 
to  any  oonntry  of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in  the 
other  countries  for  their  works,  whether  published  in  one  of  those  countries  or 
unpublished,  the  rights  which  the  respective  laws  do  now  or  may  hereafter 
grant  to  natives. 
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Les  cBuvres  posthttmee  aont  comftrises  parmi  les  couvres  protegees} 

Beelaration  InUrprHoHve  :  *  1<>  Aox  iermes  de  Tartiole  2,  alin^ 
2,  de  la  GonTention,  la  protection  aasoree  par  let  actes  jaidik 
depend  uniquement  de  raccomplissemeiit,  dans  le  pays  d'ozigine  de 
I'ceuyre,  dee  conditions  et  formality  qui  peuvent  Stre  preBcriteB  pu 
la  legislation  de  oe  pays.  H  en  sera  de  mSme  pour  la  protectum  da 
oauYres  photographiqnes  mentionn^  dans  le  no  1,  lettreB,  dn 
Protooole  de  cldture  modifie.* 

*  2o  Par  oeuTres  publiUt,  il  faut  entendre  les  odavres  idiUtt  dam 
un  des  pays  de  I'TInion.  En  consequence,  la  representation  d'nne 
ceuvre  dramatique  ou  dramatioo-musicale,  Texecution  d*ime  oeaTre 
musicale,  Pexposition  d*une  oeuvre  d*art,  ne  constituent  paa  one 
puhiication  dans  le  sens  des  actes  pr^itds.' 


Art.  3. 

Les  auteurs  ne  reesortisiafU  pas  a  Vun  des  pays  de  V  Union,  matf 
qui  auront  ptMie  oufait  pvhlier^  pour  la  premiere  fois,  leurs  ceuvres 
litteraires  ou  artistiques  dans  Vun  de  ces  pays,  jouiront,  pour  ees 
ceuvresy  de  la  protection  accordee  par  la  Convention  de  Berne  et  pat 
le  present  Acte  additionnel} 

Art.  4. 

L'expression  '  oeuvres  litteraires  et  artistiques '  comprend  les 
livres,  brochures  ou  tous  autres  <Scrits;  les  ceuTres  dram&tiqueg 
ou  dramatico-musicales,  les  compositions  musicales  a^ec  ou  sans 
paroles;  les  oeuTres  de  dessin,  de  peinture,  de  sculpture, de  grayure; 
les  lithographies,  les  illustrations,  les  cartes  geographiques ;  les 
plans,  croquis  et  ouvra^es  plastiques,  relatif  s  k  la  geographic,  a  la 
topographic,  iL  Tarchitecture  ou  aux  sciences  en  g&i6ral ;  enfin  toute 
production  quelconque  du  domaine  litt^raire,  sdentifique  on  artis- 
tique,  qui  pourrait  etre  publiee  par  n'importe  quel  mode  d'impres- 
sion  ou  de  reproduction. 


^  Texte  nouveof*,  ajout6  k  la  Convention  de  1886. 

'  dmpention  de  1886,  article  3,  at^den  texte  :  *  Les  stipulations  de  la  prcsente 
Convention  s'appliquent  ^galement  aux  ^iteurs  d'oeuvres  litteraires  oa  artisti- 
ques public  dans  un  des  pays  de  I'Union,  et  dont  Tauteur  appartient  a  nn 
pays  qui  n'en  fait  pas  partie.* 
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Posthumous  works  are  included  among  the  works  protected.^ 

Interpretative  Beelaration :  §  1.  'With  reference  to  the  terms 
of  Article  2,  {  2,  of  the  Conyention,  the  protection  assured  by  the 
aforesaid  Acts  depends  solely  upon  the  accomplishment,  in  the 
oountry  of  origin  of  the  work,  of  tho  conditions  and  formalities 
which  are  prescribed  by  the  law  of  that  country.  The  same  shall 
hold  good  for  the  protection  of  the  photographic  works  mentioned 
in  §  ly  B  of  the  revised  Closing  Protocol.' 

§  2;  <  By  works  published,  is  to  be  understood  works  issued  to 
the  public  in  one  of  the  countries  of  the  Union.  Consequently, 
the  representation  of  a  dramatic  or  dramatico-musical  work,  the 
performance  of  a  musical  work,  and  tho  exhibition  of  a  work  of 
art  do  not  constitute  pubHeation  in  the  sense  of  the  aforesaid  Acts.' 


Abt.  3. 

Authors  not  belonging  to  any  country  of  the  Union,  if  they 
shall  have  published  their  literary  or  artistic  works,  or  caused  them  to 
he  published,  for  the  first  tim£  in  one  of  those  countries,  shall  enjoy 
for  such  works  the  protection  granted  by  the  Berne  Convention  and 
by  the  present  Additional  Act? 

Art.  4. 

The  expression  'literary  and  artistic  works'  comprises  books, 
pamphlets,  and  all  other  writings;  dramatic  or  dramatico-musical 
works,  and  musical  compositions,  with  or  without  words ;  works  of 
design,  painting,  sculpture,  and  engraving;  lithographs,  illustra- 
tions, geographical  charts;  plans,  sketches,  and  plastic  works 
relating  to  geography,  topography,  architecture,  or  to  the  sciences 
in  general;  finally,  every  production  whatsoever  in  the  literary, 
scientific,  or  artistic  domain  which  can  be  published  by  any  mode 
of  impression  or  reproduction  whatever. 


^  Fresh  icerds,  added  to  the  1886  Convention. 

'  Oriffinal  ux>rd\ng  of  Article  3  in  the  1886  Convention  :  *  The  stipulations  of  the 
present  Convention  apply  equally  to  the  publishers  of  literary  or  artistic  works 
published  m  any  country  of  the  Union,  though  the  author  belongs  to  a  country 
which  is  not  a  party  to  the  Union.' 
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Art.  5. 

Les  auteura  ressortissani  a  Fun  des  pays  de  V  Union,  ou  leun 
ayania  cause,  jouissent,  dans  les  autres  pays,  du  droit  exclusif  de 
faire  ou  d*autoriser  la  traduction  de  leurs  ceuvres  pendant  toute  h 
duree  du  droit  sur  VcBUvre  originale.  Toutefois,  le  droit  exdutif  dt 
traduction  cessera  d'exister  lorsque  Vavteur  n^en  aura  pas  fait  usage 
dans  un  delai  de  dix  ans  a  partir  de  la  premiere  publication  de 
VcBUvre  originate,  en  publiant  ou  enfaisant  publier,  dans  un  des  pays 
de  V  Union,  une  traduction  dans  la  langue  pour  laqueUe  la  protection 
sera  reclamee} 

Pour  les  ouvrages  publics  par  livraisons,  le  d^lai  de  dix  ann^ 
ne  compte  qu'iL  dater  de  la  publication  de  la  deroiire  livraiflon  de 
Toeuvre  originale. 

Pour  les  oeuvres  compos^es  de  plusieurs  volumes  public  par 
intervalles,  ainsi  que  pour  les  bulletins  ou  cahiers  publics  par  des 
soci^t^s  litt^raires  ou  savantes  ou  par  des  particuliers,  chaque 
volume,  bulletin  ou  cahier  est,  en  ce  qui  conoeme  le  ddlai  de  dix 
ann^,  consid^r^  comme  ouvrage  s^pard. 

Dans  les  cas  pr^yus  au  present  article,  est  admis  comme  date  de 
publication,  pour  les  calculs  des  d^lais  de  protection,  le  31  d&embre 
de  Tannfe  dans  laquelle  Touyrage  a  itt  public. 

Abt.  6. 

Les  traductions  licites  sont  protegees  comme  des  ouyrages 
originaux.  EUes  jouissent,  en  cons^uence,  de  la  protection  sti- 
pule aux  articles  2  et  3  en  ce  qui  conceme  leur  reproduction  non 
autoris^  dans  les  pajs  de  rXJnion. 

H  est  entendu  que,  s'il  s'a^it  d'une  oeuvre  poiu:  laquelle  le  droit 
de  traduction  est  dans  le  domaine  public,  le  traducteur  ne  peut  pas 
s'opposer  k  ce  que  la  m^me  oeuyre  soit  traduite  par  d'autres 
&;riyains. 

^  ConPMtum  de  1886,  ai-ttele  5,  premier  aUnea,  mteien  texU:  'Les  anteon 
resBortiflflant  &  Ton  des  pays  de  P Union,  oa  lears  ayanta  cause,  joauBent,  dans  les 
antres  pays,  du  droit  exclusif  de  faire  ou  d'autoriaer  la  traduction  de  lean 
ouTiagee  jusqu*2L  Texpiration  de  dix  anndes  2l  partir  de  la  publication  de  rcrane 
originale  dana  I'un  dea  pays  de  I'Union.' 
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Abt.  5. 

Authors  hanging  to  any  country  of  the  Union,  or  their  lawful 
representatives,  shaU  enjoy  in  the  other  countries  the  exclusive  right 
of  making  or  authorising  translations  of  their  works  during  the 
whole  duraiion  of  the  right  in  the  original  work,  Nevertlieless,  the 
exclusive  right  of  translation  shall  cease  to  exist  when  the  aiUhor  shall 
not  have  made  use  of  it  within  a  period  of  ten  years  from  the  time  of 
the  first  pvhlicalion  of  the  original  work,  hypvhlishing  or  causing  to  he 
published,  in  one  of  the  countries  of  the  Union,  a  translatio7i  in  the 
language  for  which  protection  is  claimed.^ 

For  works  published  by  instabnents,  the  period  of  ten  years  does 
not  begin  to  run  until  the  publication  of  the  last  instalment  of  the 
original  work. 

For  works  composed  of  several  volumes  published  at  intervals, 
as  well  as  for  reports  or  papers  published  by  literary  or  learned 
societies  or  by  individuals,  each  volume,  report,  or  paper  is,  with 
regard  to  the  period  of  ten  years,  considered  as  a  separate  work. 

In  the  cases  provided  for  by  the  present  Article,  the  31st 
December  of  the  year  in  which  the  work  was  published  is  to  be 
considered  as  the  date  of  publication  for  the  piirpose  of  calculating 
the  period  of  protection. 

Abt.  6. 

Lawful  translations  are  protected  as  original  works.  Hence 
they  enjoy  the  protection  stipulated  for  in  Articles  2  and  3  as 
regards  their  imauthorised  reproduction  in  the  countries  of  the 
Union. 

It  is  imderstood  that,  in  the  case  of  a  work  for  which  the  trans- 
lating right  has  fallen  into  the  public  domain,  the  translator  cannot 
oppose  the  translation  of  the  same  work  by  other  writers. 


'  Original  icording  of  Article  6,  }  1,  i«  the  1886  Convention :  *  Authors  belonging 
to  any  country  of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in 
the  other  countries  the  exclusive  right  of  making  or  authorising  translations 
of  their  works  until  the  expiration  of  ten  years  from  the  publication  of  the 
original  work  in  one  of  the  countries  of  the  Union.' 

X  X 
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Abt.  7. 

Lea  romans-feuiUetons,  y  compris  les  nouveUes,  prMies  dam  let 
joumaux  ou  recueiU  periodigues  cCun  des  pays  de  V  Union,  ne 
pourrorU  etre  reproduUs,  en  original  ou  en  traduction,  dam  let 
autres  pays,  sans  Vautorisaiion  des  auteurs  ou  de  leurs  ayants  cause. 

II  en  sera  de  meme  pour  les  autres  articles  de  joumaux  ou  de 
rectteUs  periodiqv^es,  lorsque  les  auteurs  ou  edvteurs  auront  ex- 
pressement  declare,  dans  le  journal  ou  le  recueil  meme  ou  Us  les 
auront  fait  paraUre,  quails  en  interdisent  la  reproduction.  Four  la 
recueils,  U  suffit  que  Virderdiction  soU  faite  d^une  maniere  generale 
en  tete  de  chaqv^  numero, 

A  defatU  d' interdiction,  la  reproduction  sera  permise  a  la  am* 
dition  d'indiquer  la  source. 

En  aucun  cojs,  Virderdiction  ne  pourra  s^appliquer  aux  articles  de 
discussion  politique,  aux  nouveUes  dujour  et  aux  'faits  divers.'^ 

Abt.  8. 
En  ce  qui  conoeme  la  faculty  de  f aire  licitement  des  empnmtfi  a 
des  oeuvres  litteraires  ou  artistiques  pour  des  publications  destinees 
a  Tenseignement  ou  ajant  un  caractere  scientifique,  ou  pour  des 
chrestomathies,  est  reserve  Teffet  de  la  legislation  des  pap  de 
rUnion  et  des  arrangements  particuliers  existants  ou  a  conclure 
entre  eux. 

Aet.  9. 

Les  stipulations  de  Tartide  2  s*appliquent  a  la  representation 
publique  des  CBUvres  dramatiques  ou  dramatico-musicales,  que  oes 
oeuvres  soient  publiees  ou  non. 


^  Convention  de  1886,  article  1,  aneien  texte:  'Les  articles  de  joumaux  oa  de 
recueils  periodiques  publics  dans  l*ua  des  pays  de  l*TJmon  peuvent  etie  repn>- 
duite,  en  original  ou  en  traduction,  dans  les  autres  pays  de  TUnion  a  moins  que 
les  auteurs  ou  6diteurs  ne  Taient  express^ment  interdit.  Pour  les  recueils,  il 
pent  suffire  que  Tinterdiction  soit  faite  d*une  mani^  gendrale  en  tcte  de 
chaque  numero  du  recueil, 

'  En  aucun  cas,  cette  interdiction  ne  pent  s'appUqner  aux  articles  de  discussion 
politique  ou  ^  la  reproduction  des  nouvelles  du  jour  et  des/ai<«  divert." 


THE   BERNE   CONVENTION.  675 

Abt.   7. 

Serial  noveU  (roinanB-feuilletoii8),t7i€ittc£t7i^  short  stories, published 
in  the  newspapers  or  magazines  of  any  country  of  the  Union 
may  not  he  reproduced,  in  original  or  in  translation,  in  the  other 
countries,  without  the  authorization  of  the  authors  or  their  lawful 
representatives. 

This  applies  equaUy  to  other  articles  in  newspapers  or  m^agazines, 
whenever  the  authors  or  publishers  shaU  have  expressly  declared  in 
the  newspaper  or  m^agazine  in  which  they  have  published  such  articles 
that  they  forbid  the  reproduction  of  these.  For  mo/gassines,  it  is 
sufficient  if  the  prohibition  is  made  in  a  general  way  at  the 
beginning  of  each  number. 

In  the  absence  of  prohibition,  reproduction  wiU  be  permitted  on 
condition  of  indicating  the  source. 

No  prohibition  can  in  any  case  apply  to  articles  of  political 
discussion,  nsws  of  the  day,  or  miscellaneous  items  (notes  and 
jottings)} 

Abt.  8. 

As  regards  the  Kberty  of  lawfully  making  extracts  from  literary  or 
artistic  works  for  use  in  publications  destined  for  education,  or 
having  a  scientific  character,  or  for  chrestomathies,  this  matter  is 
reserved  to  the  law  of  the  countries  of  the  Union  and  to  the  par- 
ticular arrangements  existing  or  to  be  concluded  between  them. 

Abt.  9. 

The  stipulations  of  Article  2  apply  to  the  public  performance  of 
dramatic  or  dramatico-musical  works,  whether  such  works  be  pub- 
lished or  not. 

I  Oriffifial  reading  of  Article  7  in  the  1886  Cottvention  :  *  Articles  in  newspapers  or 
magadnes  published  in  any  country  of  the  Union  may  be  reproduced, 
in  original  or  in  translation,  in  the  other  countries  of  the  Union,  unless  the 
authors  or  publishers  hare  expressly  forbidden  it.  For  magazines,  it  is  sufficient 
if  the  prohibition  is  made  in  a  general  manner  at  the  beginning  of  each  number 
of  the  magazine. 

*No  prohibition  can  in  any  caae  apply  to  articles  of  political  discussion 
or  to  the  reproduction  of  news  of  the  day  or  miscellaneous  items  (notes  and 
jottings).' 
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Les  auteurs  d'ceuvres  dramatiques  ou  dramatico-muaicales,  ou 
leurs  ajants  cause,  sont,  pendant  la  duree  de  leur  droit  exclusif 
de  traduction,  reciproquement  prot^s  oontre  la  representation 
publique  non  autoris<^  de  la  traduction  de  leurs  ouTrages. 

Les  stipulations  de  Tarticle  2  s'appliquent  ^galement  a  I'execution 
publique  des  oeuvres  musicales  non  publides,  ou  de  celles  qui  ont 
^te  publiees,  mais  dont  Tauteur  a  expressement  declare  sur  le  titre 
ou  en  tete  de  Touvrage  qu'il  en  interdit  I'execution  publique. 


Art.  10. 

Sont  sp^ialement  comprises  parmi  les  reproductions  illicites 
auxquelles  s'applique  la  presente  Convention,  les  appropriations 
indirectes  non  autorisees  d'un  ouvrage  litteraire  ou  artistique. 
designees  sous  des  noms  divers,  tels  que  :  adaptationey  arrange- 
merUe  de  musiqne,  etc.,  lorsqu'elles  ne  sont  que  la  reproduction 
d*un  tel  ouvrage,  dans  la  meme  forme  ou  sous  une  autre  fonne, 
avec  des  cliangements,  additions  ou  retranchements,  non  essentials, 
sans  presenter  d*ailleurs  le  caractere  d'une  nouvelle  ceuTre 
originale. 

II  est  entendu  que,  dans  Tapplication  du  present  article,  les 
tribunaux  des  divers  pays  de  rUnion  tiendront  compte,  s'il  y  a 
lieu,  des  reserves  de  leurs  lois  respectives. 

Dielaratum  mterprSttUive  :  '  3°  La  transformation  d'un  roman  en 
pi^  de  the&tre,  ou  d'une  pi^  de  th^&tre  en  roman,  rentre  doxis 
les  stipulationB  de  1* article  10.' 

Abt.  11. 

Pour  que  les  auteurs  des  ouvrages  proteges  par  la  presente  Con- 
vention soient,  jusqu'a  preuve  contraire,  consider^  comme  teb  et 
admis,  en  cons^uence,  devant  les  tribunaux  des  divers  pays  de 
rUnion  a  exercer  des  poursuites  contre  les  contre£a9on8,  il  suffit 
que  leur  nom  soit  indique  sur  I'ouvrage  en  la  maniere  usitfe. 

Pour  les  oeuvres  anonymes  ou  pseudonymes,  rcditeur  dont  le 
nom  est  indique  sur  Touvrage  est  fonde  a  sauvegarder  les  droits 
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Authors  of  dramatic  or  dramatico-musical  works,  or  their  lawful 
representatives,  are,  during  the  existence  of  their  exclusive  right  of 
translation,  in  like  manner  protected  against  the  imauthorised 
public  representation  of  translations  of  their  works. 

The  stipulations  of  Article  2  apply  equally  to  the  public  per- 
formance of  unpublished  musical  works,  and  of  published  works 
as  to  which  the  author  has  expressly  declared  upon  the  title-pa^ 
or  at  the  commencement  of  the  work  that  he  forbids  their  public 
performance. 

Aet.  10. 

Unauthorised  indirect  .appropriations  of  a  literary  or  artistic, 
work,  which  are  known  by  various  names,  such  as  '  adaptations,* 
'arrangements  of  music,*  etc.,  are  specially  included  among  the 
unlawful  reproductions  to  which  the  present  Convention  applies, 
when  they' are  merely  the  reproduction  of  such  a  work,  in  the  same 
form  or  in  another  form,  with  non-essential  alterations,  additions, 
or  abridgements,  without  in  other  respects  presenting  the  character 
of  a  new  original  work. 

It  is  understood  that,  in  the  application  of  the  present  Article, 

the  Courts  of  the  various  countries  of  the  Union  will,  if  occasion 

arises,   take   into   accoimt   the   reservations  of   their  respective 

laws. 

ItUerpretative  Declaration  ;  §  3.  *  The  transformation  of  a  novel 
into  a  play,  or  of  a  play  into  a  novel,  comes  within  the  stipulations 
of  Art.  10.' 

AsT.  11. 

In  order  that  the  authors  of  works  protected  by  the  present 
Convention  may,  in  the  absence  of  proof  to  the  contrary,  be  con- 
sidered as  such,  and  consequently  admitted  to  institute  proceedings 
against  infringements  before  the  courts  of  the  various  countries  of 
the  Union,  it  is  sufficient  for  their  name  to  be  indicated  on  the 
work  in  the  accustomed  manner. 

For  anonymous  or  pseudonymous  works,  the  publisher  whose 
name  is  indicated  on  the  work  is  entitled  to  safeguard  the  rights 
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appartenant  k  Tauteur.    H  est,  sans  autres  preuves,  repute  ajant 
cause  de  Tauteur  anonjme  ou  pseudonjme. 

II  est  entendu,  toutef ois,  que  les  tribuBaux  peuyent  eziger,  le  cas 
ccli&nt,  la  production  d'un  certi£cat  deliyr^  par  Tautorit^  comp^- 
tente,  constatant  que  les  formalit^s  prescrites,  dans  le  sens  de 
Tariicle  2,  par  la  legislation  du  pays  d'origine  ont  et^  remplies. 

Abt.  12. 

Tatde  csuvre  contrefaite  peut  etre  saisie  par  les  auiorites  com- 
pStenies  des  pays  de  V  Union  ou  FoBUvre  originale  a  droit  a  h 
protection  legale} 

La  saisie  a  lieu  conform^ment  k  la  legislation  interieure  de 
cbaque  pays. 

Abt.  13. 

II  est  entendu  que  les  dispositions  de  la  presente  Convention 
ne  peuvent  porter  prejudice,  en  quoi  que  oe  soit,  au  droit  qui 
appartient  au  G-ouyemement  de  cliacun  des  pays  de  riJnion  de 
permettre,  de  surreiller,  d'interdire,  par  des  mesures  de  legislation 
ou  de  police  interieure,  la  circulation,  la  representation,  Texposition 
de  tout  ouvrage  ou  production  k  regard  desquels  Tautorite  compe- 
tente  aurait  k  exercer  ce  droit. 

Abt.  14 

La  presente  Convention,  sous  les  reserves  et  conditions  a  deter- 
miner d*un  commun  accord,  s'applique  a  toutes  les  oBUvres  qui,  au 
moment  de  son  entree  en  vigueur,  ne  sont  pas  encore  tombees  dans 
le  domaine  public  dans  leur  pays  d'origine. 

Abt.  15. 

II  est  entendu  que  les  Gouvemements  des  pays  de  TUnion  se 
reservent  respectivement  le  droit  de  prendre  separement,  entre  eux, 
des  arrangements  particuliers,  en  tant  que  oes  arrangements  oon- 
fereraient  aux  auteurs  ou  a  leurs  ayants  cause  des  droits  plus 


1  Convention  de  ISS6,  article  12,  premier  alinea,  aneien  text€ :  '  Tonte  (savre 
contrefaite  peut  ctre  saisie  It,  Tiinportation  dans  ceuz  des  pays  de  1' Union  o^ 
l^oeuvre  originale  a  droit  ^  la  protection  l%ale.' 
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belonging  to  the  author.  He  is,  without  further  proof,  reputed 
the  lawful  representative  of  the  anonymous  or  pseudonymous 
author. 

It  is  understood,  nevertheless,  that  the  courts  may,  if  necessary, 
require  the  production  of  a  certificate  from  the  competent  authority, 
stating  that  the  formalities  prescribed,  according  to  Article  2,  by 
the  law  of  the  coimtry  of  origin,  have  been  fulfilled. 

Art.  12. 

Every  infringing  work  skdU  he  tnthject  to  seizure  by  the  competent 
authorities  of  the  countries  of  the  Union  in  which  the  original  work 
has  a  right  to  legal  protection.^ 

The  seiziu«  will  take  place  conformably  to  the  domestic  law 
of  each  country. 

Abt.  13. 

It  is  understood  that  the  provisions  of  the  present  Convention 
cannot  in  any  way  derogate  from  the  right  which  belongs  to  the 
Government  of  each  of  the  countries  of  the  Union  to  permit,  to 
supervise,  and  to  prohibit,  by  legislative  measures  or  police  regula- 
tions, the  circulation,  representation,  and  exhibition  of  every 
work  or  production  in  respect  of  which  the  competent  authority 
may  find  it  necessary  to  exercise  that  right. 

Aet.  14. 

The  present  Convention,  under  the  reservations  and  conditions 
to  be  determined  by  a  common  agreement,  applies  to  all  works 
which,  at  the  time  of  its  coming  into  force,  have  not  yet  fallen  into 
the  public  domain  in  their  country  of  origin. 

AjtT.  15. 

It  is  understood  that  the  Governments  of  the  countries  of  the 
Union  reserve  to  themselves  respectively  the  right  to  make  separ- 
ately particular  arrangements  between  themselves,  so  far  as  such 
arrangements  confer  upon  authors  or  their  representatives  more 


*  Original  reading  of  Article  12^  §  l,  in  the  1886  Convention:  *  Every  infringing 
work  shall  be  subject  to  seizure  upon  importation  into  those  countries  of  the 
Union  in  which  the  original  work  has  a  right  to  legal  protection.' 
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^tendus  que  ceux  accord^s  par  rXJiiion,  ou  qu*ils  renfermeiuient 
d'autres  stipidations  non  contraires  a  la  presente  Convention. 

Aet.  16. 

Un  office  international  est  institu^  sous  le  nom  de  Bureau  de 
r  Union  intemationcde  pour  la  protection  des  oeuvres  liUeraires  et 
artistiques. 

Ce  Bureau,  dont  les  frais  sbnt  supportcs  par  les  Administrations 
de  tous  les  pays  de  rUnion,  est  plac<$  sous  la  haute  autorit^  de 
TAdministration  sup^rieure  de  la  Confederation  Suisse,  et  fonc- 
tionne  sous  sa  siurveiUance.  Les  attributions  en  sont  d^terminees 
d'un  commun  accord  entre  les  pays  de  TUnion. 

Art.  17. 

La  presente  Convention  peut  etre  soumise  a  des  revisions  en  vue 
d*y  introduire  les  ameliorations  de  nature  k  perfectionner  le  systeme 
de  rUnion. 

Les  questions  de  oette  nature,  ainsi  que  celles  qui  interessent  a 
d*autres  points  de  vue  le  d^veloppement  de  rUnion,  seront  traitees 
dans  les  Conferences  qui  auront  lieu  successivement  dans  les  pays 
de  rUnion  entre  les  d^leguiSs  desdits  pays. 

U  est  entendu  qu'aucun  changement  a  la  presente  Convention  ne 
sera  valable  pour  TUnion  que  moyennant  Tassentiment  unanime 
des  pays  qui  la  composent. 

Aet.  18. 

Les  pays  qui  n*ont  point  pris  part  a  la  presente  Convention  et 
qui  assurent  chez  eux  la  protection  l<%ale  des  droits  faisant  Tobjet 
de  cette  Convention,  seront  admis  a  y  acceder  sur  leur  demande. 

Cette  accession  sera  notifiee  par  ^crit  au  Q-ouvemement  de  k 
Confederation  Suisse,  et  par  celui-ci  a  tous  les  autres. 

Elle  emportera,  de  plein  droit,  adhesion  a  toutes  les  clauses  et 
admission  k  tous  les  avantages  stipules  dans  la  presente  Conven- 
tion. 
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extended  rights  than  those  accorded  by  the  Union,  or  embrace  other 
stipulations  not  contrary  to  the  present  Convention. 

Abt.  16. 

An  international  office  is  established  under  the  name  of  OJUce  of 
the  International  Union  for  the  protection  of  literary  and  artistic 
works. 

This  office,  the  expenses  of  which  will  be  borne  by  the  Govern- 
ments of  all  the  countries  of  the  Union,  is  placed  xinder  the  high 
authority  of  the  Superior  Administration  of  the  Swiss  Confederation, 
and  works  under  its  supervision.  Its  functions  shall  be  determined 
by  common  agreement  between  the  countries  of  the  Union. 

Art.  17. 

The  present  Convention  may  be  submitted  to  revisions  with  the 
object  of  introducing  therein  amendments  calculated  to  perfect  the 
system  of  the  Union. 

Questions  of  this  kind,  as  well  as  those  which  concern  the 
development  of  the  Union  from  other  points  of  view,  shall  be 
considered  in  Conferences  to  be  held  successively  in  the  countries 
of  the  Union  by  delegates  of  the  said  countries. 

It  is  understood  that  no  alteration  in  the  present  Convention 
shall  be  binding  for  the  Union  in  the  absence  of  the  unanimous 
consent  of  the  countries  composiag  it. 

Abt.  18. 

Countries  which  have  not  become  parties  to  the  present  Conven- 
tion, if  they  assure  in  their  own  territory  legal  protection  to  the 
rights  which  form  the  object  of  this  Convention,  shall  be  permitted 
to  accede  thereto  upon  their  request. 

This  accession  shall  be  notified  in  writing  to  the  Government  of 
the  Swiss  Confederation,  and  by  the  latter  to  all  the  others. 

It  shaU  imply,  as  a  necessary  consequence,  adhesion  to  all  the 
clauses  and  admission  to  all  the  advantages  stipulated  in  the 
present  Convention. 
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Abt.  19. 

Les  pays  acc^dant  a  la  pr^sente  Oonvention  out  aussi  le  droit 
d'y  acceder  en  tout  temps  pour  leurs  colonies  ou  posseBsions 
^trang^res. 

Us  peuvent,  k  cet  effet,  soit  f aire  une  declaration  gen^rale  par 
laquelle  toutes  leurs  colonies  ou  possessions  sont  comprises  dans 
Taccession,  soit  nommer  express^ment  celles  qui  y  sont  oompiises, 
soit  se  bomer  a  indiquer  celles  qui  en  sont  exclues. 

Abt.  20. 

La  pr^sente  Convention  sera  mise  a  exfcution  trois  mois  apres 
r&^liange  des  ratifications,  et  demeurera  en  yigueur  pendant  im 
temps  indetermin^,  jusqu'^  Texpiration  d'une  annee  a  partir  du 
jour  oil  la  d^nonciation  en  aura  6ti  faite. 

Oette  denonciation  sera  adressee  au  Gouvememeni  de  la  Oon- 
federation  Suisse,  EUe  ne  produira  son  effet  qyCa  Ve^ard  du  payg 
qui  V  aura  faite  f  la  Convention  restant  executoire  pour  les  auirespay$ 
de  V  Union} 

Abt.  21. 

La  pr^sente  Convention  sera  ratifi^,  et  les  ratifications  en  seront 
^hang^s  k  Berne,  dans  le  ddlai  d'un  an  au  plus  tard. 

£n  foi  de  quoi,  les  Pl^nipotentiaires  respectifs  Font  sign^  et  j 
ont  appos^  le  cachet  de  leurs  armes. 

Fait  a  Berne,  le  neuvi^me  jour  du  mois  de  septembre  de  Tan  mil 
huit  cent  quatre-vingt-six. 

{Signaiures.) 


^  Convmtion  de  1886,  article  20,  deuxieme  alirUa,  aneien  texie:  *Cette  denon- 
ciation sera  adress^  au  Qouvemement  chaTgt6  de  receroir  les  aooessions.  Elle 
ne  produira  son  effet  qa'k  regard  du  pays  qui  Taura  faite,  la  Conyention  reitant 
executoire  pour  les  antres  pays  de  T Union.' 


THE  BEENE   CONVENTION.  683 

Abt.  19. 

CountrieB  acceding  to  the  present  Convention  shall  also  have  the 
right  to  accede  thereto  at  any  time  for  their  colonies  or  foreign 
possessions. 

To  this  end,  they  may  either  make  a  general  declaration,  by 
which  all  their  colonies  or  possessions  are  comprised  in  the  acces- 
sion, or  expressly  name  those  which  are  included  therein,  or  limit 
themselves  te  indicating  those  which  are  excluded  therefrom. 

Abt.  20. 

The  present  Convention  shall  be  put  into  effect  three  months  after 
the  exchange  of  the  ratifications,  and  shall  remain  in  force  for  an 
indeterminate  time,  until  the  expiration  of  one  year  from  the  day 
on  which  it  may  have  been  denounced. 

This  denunciation  shall  he  addressed  to  the  Oovemment  of  the 
Swiss  Confederation,  It  shall  only  take  effect  in  respect  of  the 
country  which  shall  have  made  it,  the  Convention  remaining  opera- 
tive for  the  other  countries  of  the  Union} 

Abt.  21. 

The  present  Convention  shall  be  ratified,  and  the  ratifications 
thereof  shall  be  exchanged  at  Berne,  within  a  period  of  one  year  at 
the  latest. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  here- 
unto set  their  hands  and  seals. 

Done  at  Berne,  this  ninth  day  of  the  month  of  September  in 
the  year  one  thousand  eight  hundred  and  eighty-six. 

(Signed,) 


^  Original  reading  of  Article  20,  §  2,  in  the  1886  Convention :  *  This  denunciation 
shall  be  addressed  to  the  Government  charged  to  receive  accessions.  It  shall 
only  take  effect  in  respect  of  the  country  which  shall  have  made  it,  the  Conven- 
tion remaining  operative  for  the  other  countries  of  the  Union.' 
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Abticlb   Additionkel. 

Les  Plenipoteniiaires  reunis  pour  signer  la  Conyention  con- 
cemant  la  creation  d'une  Union  intemationale  pour  la  protection 
des  ceuvres  litteraires  et  artistiques,  sont  convenua  de  I'article 
additionnel  suivant,  qui  sera  ratifie  en  meme  temps  que  Facte 
auquel  il  se  rapporte : 

La  Conyention  conclue  k  la  date  de  ce  jour  n'affecte  en  rien  k 
maintien  des  Conyentions  actuellement  existantes  entre  les  pavs 
contractants,  en  tant  que  ces  Conyentions  oonf^rent  aux  auteurs 
ou  k  leurs  ayants  cause  des  droits  plus  etendus  que  ceux  acoordes 
par  rUnion,  ou  qu*elles  renferment  d'autres  stipulations  qui  ne 
sont  pas  contraires  a  cette  Conyention. 

En  foi  de  quoi,  les  Plenipotentiaires  respectifs  ont  signe  le 
present  article  additionnel. 

Fait  k  Berne,  le  neuyi^me  jour  du  mois  de  septembre  de  Tan  mil 
huit  cent  quatre-yingt-six, 

{Signatures,) 

Protocolb  db  Cloture. 

Au  moment  de  proceder  a  la  signature  de  la  Conyention  conclue 
k  la  date  de  ce  jour,  les  Pl^nipotentiaires  8oussign&  ont  declare  et 
stipuld  ce  qui  suit : 

i.  Au  sujei  de  V article  4,  il  est  convenu  ce  qui  suit: 

A, — Dans  les  pays  de  V  Union  oic  la  protection  est  ctceordee  wm 
seulement  aux  plans  d' architecture,  mais  encore  aux  ceuvres  d^arcki- 
tecture  eUes-memeSf  ces  ceuvres  sont  admises  au  benefice  des  disposi- 
tions de  la  Convention  de  Berne  et  du  present  Acte  addUionneL 

B. — Les  oBUvres  photographiques  et  les  csuvres  ohtenues  par  vn 
procede  analogue  sont  admises  au  benefice  des  dispositions  de  eet 
actes,  en  tant  que  la  legislation  irUerieure  permet  de  lefaire,  et  danu 
la  mesure  de  la  protection  qu^eUe  accorde  aux  ceuvres  nationaUt 
similaires. 

H  est  eniendu  que  la  photographic  autorisee  d'une  aeuvre  d^art  pro- 
tegSe  jouit,  dans  tous  les  pays  de  V  Union,  de  la  protection  legale,  a* 
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Additional  Abticle. 

The  Plenipotentiaries  assembled  to  sign  the  Conyention  relating 
to  the  creation  of  an  International  Union  for  the  protection  of 
literary  and  artistic  works,  are  agreed  upon  the  following  Additional 
Article,  which  will  be  ratified  at  the  same  time  as  the  instrument  to 
which  it  relates  : 

The  Convention  concluded  this  day  does  not  in  any  way  affect 
the  maintenance  of  the  treaties  actually  existing  between  the  con- 
tracting countries,  so  far  as  those  treaties  confer  upon  authors  or 
their  representatiyes  rights  more  extended  than  those  accorded  by 
the  "Union,  or  embrace  other  stipulations  which  are  not  contrary  to 
this  Convention. 

In  witness  whereof  the  respective  Plenipotentiaries  have  here- 
unto set  their  hands. 

Done  at  Berne,  this  ninth  day  of  the  month  of  September  in  the 
year  one  thousand  eight  hundred  and  eighty-six. 

(Signed,) 

Closing  Pbotocol. 

At  the  time  of  proceeding  to  the  signature  of  the  Convention 
concluded  this  day,  the  undersigned  Plenipotentiaries  have  declared 
and  agreed  as  follows : 

1,  With  reference  to  Article  4,  it  is  agreed  as  follows : 

A.  In  the  countries  of  the  Union  in  which  protection  is  accorded 
not  only  to  architectural  plans,  hut  also  to  works  of  architecture  them- 
selves, those  works  are  admitted  to  the  henefit  of  the  provisions  of  the 
Berne  Convention  and  of  the  present  Additional  Act. 

B.  Photographic  works,  and  works  obtained  by  analogous  processes, 
are  admitted  to  the  benefit  of  the  provisions  of  those  Acts,  in  so  far  as 
the  domestic  law  of  each  country  allows  this  to  be  done,  and  in  the 
measure  of  the  protection  thai  it  accords  to  similar  nalional  works* 

It  is  understood  thai  an  authorised  photograph  of  a  protected  work 
of  art  enjoys  legal  protection,  in  all  the  countries  of  the  Union,  within 
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sens  de  la  Convention  de  Berne  et  du  present  Acte  additionnel^ 
auaei  longtemps  que  dure  le  droit  principal  de  reproduction  de  ceite 
ceuvre  meme,  et  dans  les  limites  des  conventions  privees  entre  les 
ay  ants  droit} 

Deelaration  interpret(Uive :  *  V  Aux  termes  de  Tarticle  2,  alinea  2, 
de  la  Convention,  la  protection  assuree  par  les  actes  precitcs  depend 
uniqnement  de  I'aocomplissement^  dans  le  pays  d'origine  de  roeurre, 
des  conditions  et  formality  qui  pea  vent  etre  prescrites  par  la  legis- 
lation de  ce  pays.  II  en  sera  de  meme  pour  la  protection  dei 
06iivre8  photographiques  menlionnees  dans  le  n°  1,  lettre  B,  du 
Protocole  de  cldtoie  modifie.' 

2.  Au  sujet  de  Tarticle  9,  il  est  convenu  que  ceux  des  pays  de 
rUnion  dont  la  Idgislation  comprend  impUcitement,  parmi  les  cbuyics 
dramatico-musicales,  les  oeuvres  chor^graphiques,  admettent  ex- 
press^ment  lesdites  oeuvres  au  bendfioe  des  dispositions  de  la  Cloii- 
vention,  conclue  en  date  de  oe  jour. 

II  est  d'ailleurs  entendu  que  les  contestations  qui  8*^everaient 
sur  Tapplication  de  cette  clause  demeurent  reservees  a  Fappiecia- 
tion  des  tribunaux  respectif  s. 

3.  II  est  entendu  que  la  fabrication  et  la  vente  des  instruments 
servant  k  reproduire  m^caniquement  des  airs  de  musique  empnmtes 
au  domaine  priv^  ne  sont  pas  consid^rees  comme  constituant  le  fait 
de  contref  a9on  musicale. 

4.  L*accord  commun  prevu  k  Tarticle  14  de  la  Convention  eat 
determine  ainsi  qu'il  suit : 

L'applicaiion  de  la  Convention  de  Berne  et  du  present  Acte 
additionnel  aux  oeuvres  non  tomhees  dans  le  domaine  public  dans 
leur  pays  d'origine  au  moment  de  la  mise  en  vigueur  de  ces  actes. 


1  Convention  de  1886,  Frotoeole  de  cloture,  »°  1,  aneien  iexte:  *  1.  Au  sujct  de 
Particle  4,  il  est  eonvenu  que  ceux  des  pays  de  TUnion  oili  le  caract^  d'oeuvres 
artistiques  n'est  pas  refus^  aux  oeuvres  photographiques  s'engagent  a  les  admettre, 
k  partir  de  la  mise  en  vigueur  de  la  Convention  conclue  en  date  de  oe  jour,  au 
benefice  de  ces  dispositions.  lis  ne  sont,  d'aillcurs,  tonus  de  proieger  les  auteurs 
desdites  oouvres,  sauf  les  arrangements  intemationaux  existants  ou  it  condore,  que 
dans  la  mesure  od  leur  legislation  permet  de  le  £aire. 

'  II  est  entendu  que  la  photographic  autoris^e  d'une  oouvre  d'art  prot6gi6e  jonit, 
dans  tons  les  pays  de  rUnion,  de  la  protection  legale,  au  sens  de  ladite  Conren- 
tion,  aussi  longtemps  que  dure  le  droit  principal  de  reproduction  de  cette  oeuvre 
mdme,  et  dans  les  limites  des  conventions  privees  entre  les  ayants  droit.' 
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the  meaning  of  the  Berne  Convention  and  of  the  preseni  Additional 
Act,  80  long  as  the  principal  right  of  reproduction  of  this  work  itself 
lasts,  and  within  the  limits  of  private  agreements  between  the  parties 
entitled. ' 

iHierpretative  BeelaratioH  :  '  {  1 .  With  reference  to  the  terniB  of 
Article  2,  §  2,  of  the  Convention,  the  protection  assured  by  the 
aforesaid  Aci^  depends  solely  upon  the  accomplishment,  in  the 
country  of  origin  of  the  work,  of  the  conditionB  and  formalities 
which  are  prescribed  by  the  law  of  that  country.  The  same  shall 
hold  good  for  the  protection  of  the  photographic  works  mentioned 
in  §  1  B  of  the  revised  Closing  Protocol.' 

2.  With  reference  to  Article  9,  it  is  agreed  that  those  coun- 
tries of  the  Union  the  law  of  which  implicitly  includes  chore- 
graphic  works  amongst  dramatico-musical  works,  expressly  admit 
the  said  works  to  the  benefit  of  the  provisions  of  the  Convention 
concluded  this  day. 

It  is,  however,  understood  that  disputes  which  may  arise  upon 
the  application  of  this  clause  shall  be  reserved  for  the  decision 
of  the  respective  Courts. 

3.  It  is  imderstood  that  the  manufacture  and  sale  of  instruments 
serving  to  reproduce  mechanically  musical  airs  in  which  copyright 
subsists  shall  not  be  considered  as  constituting  musical  infringe- 
ment. 

4.  The  common  agreement  provided  for  in  Article  14  of  the  Con- 
vention is  concluded  as  follows : 

The  application  of  the  Berne  Convention  and  of  the  present 
Additional  Act  to  works  not  fallen  into  the  public  domain  in  their 
country  of  origin  al  the  time  of  the  coming  into  force  of  those  Acts, 


^  Orijfinal  readinff  ofCloting  Protocol,  §  1,  in  the  1886  Convention  ;  U.  With  refer- 
ence to  Article  4,  it  is  agreed  that  those  countries  of  the  Union  in  which  the 
character  of  artistic  works  is  not  refused  to  photographic  works,  bind  themselves  to 
admit  them,  from  the  coming  into  force  of  the  Convention  concluded  this  day,  to 
the  benefit  of  its  provisions.  They  are,  however,  only  bound  to  protect  the  author 
of  the  said  works  in  so  far  as  their  law  permits,  saving  the  international  arrange- 
ment at  present  existing  or  hereafter  to  be  entered  into. 

'  It  is  understood  that  an  authorised  photograph  of  a  protected  work  of  art 
enjoys  legal  protection,  in  all  the  countries  of  the  Union,  within  the  meaning  of  the 
Berne  Convention,  so  long  as  the  principal  right  of  reproduction  of  this  work  itself 
lasts,  and  within  the  limits  of  private  agreements  between  the  parties  entitled.' 
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aura  lieu  suivant  les  stipulaiions  y  rdaiives  conienues  dans  les  Con- 
ventions speciales  existantes  ou  a  conclure  a  cet  effet, 

A  defaut  de  semhlahles  stipulaiions  entre  pays  de  V  Union j  les  pays 
respectifs  regleront,  cluicun  pour  ce  qui  le  coneeme,  par  la  legislation 
interieure,  les  modalites  relaiives  a  V  application  du  prindpe  c&nienu 
dans  Vartitle  14. 

Les  stipulations  de  V article  14i  de  la  Convention  de  Berne  et  du 
present  numero  du  Protocole  de  cloture  s'appliquent  egalemewt  au 
droit  exclusif  de  traduction,  tel  qu'U  est  assure  par  le  present  Acte 
addittonnd. 

Les  dispositions  transitoires  mentionnees  d-dessus  sont  applicabUi 
en  cos  de  nouvelles  accessions  a  V  Union} 


5.  L'organisatiou  du  Bureau  international  pr^YU  i  I'article  16 
de  la  Convention  sera  fix^  par  un  r^glement  que  le  Gk>QTemem6nt 
de  la  Confederation  Suisse  est  cliarg^  d'elaborer. 

La  langue  offidelle  du  Bureau  international  sera  la  langue 
fran9ai8e. 

Le  Bureau  international  centralisera  les  renseignements  de  toute 
nature  relatifs  k  la  protection  des  droits  des  auteurs  sur  leurs 
oeuYres  litteraires  et  artistiques.  II  les  coordonnera  et  les  publiera. 
II  proc^dera  aux  etudes  d'utilit6  commune  interessant  TUnion  et 
redigera,  a  Taide  des  documents  qui  seront  mis  a  sa  disposition  par 
les  diyerses  Administrations,  une  feuille  p^riodique,  en  langue 
fran9aise,  sur  les  questions  concemant  Tobjet  de  rUnion.  I^ 
Gk)UTemements  des  pays  de  I'TInion  se  r&ervent  d'autoriser,  d'lm 
commun  accord,  le  Bureau  a  publier  une  edition  dans  mie  ou 
plusieurs  autres  langues,  pour  le  cas  oil  Texperience  en  aundt 
ddmontrd  le  besoin. 

1  dnivention  <U^  1886,  Protocole  de  ddture,  n°  4,  ancien  UxU:  *  L' application  de  U 
Convention  aux  oeuvres  non  tombeos  dans  le  domaine  public  au  moment  de  a 
mise  en  riguenr  aura  lieu  suivant  les  stipulations  y  relatives  contenues  dans  les 
conventions  speciales  existantes  ou  ik  conclure  k  cet  effet. 

'  A  defaut  de  semblables  stipulations  entre  pays  de  T Union,  lee  pays  respectifs 
regleront,  chacun  pour  ce  qui  le  coneeme,  par  la  legislation  interieure,  lee 
modalites  relatives  &  Tapplication  du  principe  contenu  a  Particle  14.' 
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ehaU  take  effect  according  to  the  atiptdations  reUUive  thereto  contained 
in  special  ConvenJtions  existing  or  to  he  concluded  for  the  purpose. 

In  default  of  such  stipuUxtions  hetween  countries  of  the  Union,  the 
respective  countries  shaU  regulate,  each  for  itself  hy  domestic  law, 
the  manner  in  which  the  principle  contained  in  Article  14  is  to  he 
applied. 

The  gtipulations  of  Article  14  of  the  Berne  Convention  and  of 
this  paragraph  of  the  Closing  Protocol  apply  equally  to  the  exclusive 
right  of  translation,  as  granted  hy  the  present  Additional  Act. 

The  above-mentioned  temporary  provisions  are  applicable  in  case 
of  new  accessions  to  the  Union.^ 


5.  The  organisation  of  the  International  Office  provided  for  by 
Article  16  of  the  Convention  shall  be  settled  by  a  code  of  regula- 
tions which  the  Gbvemment  of  the  Swiss  Confederation  is 
appointed  to  draw  up. 

French  shall  be  the  official  language  of  the  International  Office. 

The  International  Office  shall  collect  information  of  all  kinds 
relating  to  the  protection  of  the  rights  of  authors  over  their  literary 
and  artistic  works.  It  shall  classify  and  publish  such  information. 
It  shall  turn  its  attention  to  matters  of  common  utility  concerning 
the  Union,  and  shall  edit,  with  the  help  of  the  documents  placed  at 
its  disposal  by  the  various  Qovemments,  a  periodical  paper,  in  the 
French  language,  on  questions  concerning  the  object  of  the  Union. 
The  Governments  of  the  countries  of  the  Union  reserve^to  them- 
selves the  right  to  authorise  the  Office,  by  common  consent,  to 
publish  an  edition  in  one  or  more  other  languages,  in  the  event  of 
experience  showing  the  need  of  so  doing. 

1  Original  reading  of  Closing  Itotoeol,  {  4,  in  ihs  1886  Convention:  <The 
application  of  the  Convention  to  works  not  fallen  into  the  public  domain  at  the 
time  of  its  coming  into  force  shall  take  effect  according  to  the  stipnlationB 
relatiTe  thereto  contained  in  special  treaties  existing  or  to  be  concluded  for  the 
purpose. 

'  In  default  of  such  stipulations  between  ootmtries  of  the  Union,  the  respective 
countries  shall  regulate,  each  for  itself,  by  domestic  law,  the  manner  in  which 
the  principle  contained  in  Article  14  is  to  be  applied.' 

y  y 
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Le  Bureau  international  devra  se  tenir  en  tout  tempe  k  la  dis- 
position des  membres  de  rUnion  pour  leur  f oumir,  sur  les  questions 
relatives  k  la  protection  des  oeuvres  littdraires  et  artistiques,  les 
renseignements  sp^iaux  dont  ils  pourraient  avoir  besoin. 

L' Administration  du  pays  oil  doit  sidger  une  Conference  pre- 
parera,  avec  le  concours  du  Bureau  international,  les  travaux  de 
cette  Conference. 

Le  Directeur  du  Bureau  international  assistera  aux  seances  des 
Conferences  et  prendra  part  aux  discussions  sans  voix  deUberative. 
n  f  era  sur  sa  gestion  un  rapport  annuel  qui  sera  communique  a 
tous  les  membres  de  TUnion. 

Les  depenses  du  Bureau  de  rUnion  intemationale  seront  sup- 
portees  en  commun  par  les  pays  contractants.  Jusqu'a  nouvelle 
decision,  elles  ne  pourront  pas  depasser  la  somme  de  soixante  mille 
francs  par  annee.  Cette  somme  pourra  etre  augmentee  au  besoin 
par  simple  decision  d'une  des  Conferences  prevues  k  Particle  17. 

Pour  determiner  la  part  contributive  de  chacun  des  pays  dans 
cette  somme  totale  des  frais,  les  pays  contractants  et  ceux  qui 
adhereraieut  ulterieurement  a  rUnion  seront  divises  en  six 
classes  contribuant  cbacune  dans  la  proportion  d'lm  certain 
nombre  d'unites,  savoir : 

l'^  classe    ...     25  unites,  4^  classe     ...     10  imites, 

2°^«    „         ...     20     „  5™«    „         ...       5     „ 

3«^«   „        ...    15     „  e^    „        ...      3     ,. 

Ces  coefficients  seront  multiplies  par  le  nombre  des  pays  de 
chaque  classe,  et  la  somme  des  produits  ainsi  obtenus  foumira  le 
nombre  d'unites  par  lequel  la  depense  totale  doit  etre  divisfe.  Le 
quotient  donnera  le  montant  de  I'unite  de  depense. 

Chaque  pays  dedarera,  au  moment  de  son  accession,  dans 
laquelle  des  susdites  classes  il  demande  a  etre  range. 

L' Administration  suisse  preparera  le  budget  du  Bureau  et 
en  Burveillera  les  depenses,  fera  les  avances  necessaires  et  etablira 
le  compte  annuel  qui  sera  communique  a  toutes  les  autres  Adminis- 
trations. 
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The  Intematioiial  Office  shall  at  all  times  hold  itself  at  the 
disposal  of  the  members  of  the  Union  for  the  purpose  of  supplying 
them  with  any  special  inf  onnation  which  they  may  require,  on 
questions  relating  to  the  protection  of  literary  and  artistic  works. 

The  GoTemment  of  the  country  in  which  a  Conference  is  to  take 
place  shall  prepare  the  agenda  for  this  Conference,  with  the  help  of 
the  International  Office. 

The  Director  of  the  International  Office  shall  be  present  at  the 
sessions  of  the  Conferences  and  shall  take  part  in  the  debates, 
without  having  the  right  of  voting.  He  shall  draw  up  an  annual 
report  of  his  administration,  which  shall  be  transmitted  to  all  the 
members  of  the  Union. 

The  expenses  of  the  Office  of  the  International  Union  shall  be  borne 
in  common  by  the  contracting  countries.  Until  further  arrange- 
ments are  made,  these  shall  not  be  allowed  to  exceed  sixty  thousand 
francs  a  year.  This  sum  may  be  increased,  if  necessary,  by  the 
simple  decision  of  one  of  the  Conferences  provided  for  by  Article  17. 

In  order  to  determine  the  contributions  of  each  country  to  this 
sum  total  of  expenses,  the  contracting  countries  and  those  countries 
which  may  subsequently  enter  the  Union  shall  be  divided  into  six 
classes,  each  class  contributing  a  share  in  the  proportion  of  a 
certain  number  of  units,  as  follows : 

1st  class     ...     25  units,  4th  class     ...     10  units, 

2nd    „        ...     20     „  5th     „        ...       5     „ 

3rd    „        ...     15     „  6th     „        ...       3     „ 

These  co-efficients  shall  be  multiplied  by  the  nimiber  of  countries 
belonging  to  each  class,  and  the  sum  of  the  products  thus  obtained 
will  give  the  number  of  units  by  which  the  total  of  the  expense 
is  to  be  divided.  The  quotient  of  this  will  give  the  amount  of  the 
unit  of  expense. 

Each  coimtry  shall  declare,  on  joining,  in  which  of  the  aforesaid 
classes  it  wishes  to  be  enrolled. 

The  Swiss  Q-ovemment  shall  prepare  the  budget  of  the  Office 
and  supervise  its  expenditure;  it  shall  make  all  necessary 
advances  and  draw  up  the  annual  balance-sheet,  which  shall  be 
communicated  to  all  the  other  Governments. 
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6.  La  prochaine  Conference  anra  lieu  k  Paris,  dans  1e  delai 
de  quatre  h  six  ans  a  partir  de  I'entree  en  yigueur  de  la  OonTention. 

Le  Goavemement  fran9ais  en  fixera  la  date  dans  oea  limites, 
apres  avoir  pris  Tavis  du  Bureau  intemationaL 

7.  II  est  convenu  que,  pour  T^hange  des  ratifications  pr^vn  a 
Tartide  21,  chaque  Partie  contractante  remettra  un  seul  instru- 
ment, qui  sem  depose,  avec  ceux  des  autres  pays,  aux  archiTes  du 
Qouyemement  de  la  Confederation  Suisse.  Chaque  Partie  receria 
en  retour  un  exemplaire  du  proems- verbal  d'ochange  des  ratifications, 
signe  par  les  Pldnipotentiaires  qui  y  auront  pris  part. 

Le  present  Protocole  de  cl6ture,  qui  sera  ratifi^  en  meme  temps 
que  la  Convention  conclue  k  la  date  de  ce  jour,  sera  oonsidere 
comme  faisant  partie  int^grante  de  cette  Convention,  et  aura 
mSme  force,  valeur  et  dur^e. 

En  foi  de  quoi,  les  Plenipotentiaires  respectifs  Tout  revetu  de 
leur  signature. 

Fait  a  Berne,  le  neuvi^me  jour  du  mois  de  septembre  de  Tan  mil 
huit  cent  quatre-vingt-six. 

{Signatures,) 

Pboces-vebbai.  db  siokattjbb. 

Les  Plenipotentiaires  soussign^s,  reimis  ce  jour  k  Teffet  de  pro- 
ceder  k  la  signature  de  la  Convention  concemant  la  creation  d'nne 
Union  intemationale  pour  la  protection  des  ceuvres  litteraires  et 
artistiques,  ont  ^change  les  Declarations  suivantes  : 

1.  En  ce  qui  conceme  Taccession  des  colonies  ou  possesions 
etrang^res  prevue  k  Farticle  19  de  la  Convention : 

Les  Plenipotentiaires  de  Sa  Majeste  Catholique  le  Boi  d'Espagne 
reservent  pour  leur  Gk>uvemement  la  f  aculte  de  f aire  connaitre  sa 
determination  au  moment  de  Techange  des  ratifications.* 

1  D'apr^  le  Protocole  du  5  septembre  1887  constatant  le  depdt  des  Acta  de 
Ratification,  8.  E.  M.  le  Ministre  d'Espagne  a  declare  que  '  TacceBsion  de 
I'Espagne  k  la  Convention  comporte  celle  de  tons  les  territoires  dependant  de  U 
Couronne  espagnole.* 
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6.  The  next  Conference  shall  take  place  at  Paris  within  a  period 
of  from  four  to  six  years  from  the  date  of  the  coming  into  force  of 
the  Convention. 

Within  these  limits  the  French  Gk^yemment  shall  fix  the  date  of 
this  Conference,  after  haying  consulted  the  International  Office. 

7.  It  is  agreed  that,  for  the  exchange  of  ratifications  provided 
for  bj  Article  21,  each  contracting  Party  shall  hand  in  a  single 
document,  which  shall  be  deposited,  together  with  those  of  the 
other  countries,  in  the  archives  of  the  Qovemment  of  the  Swiss 
Confederation.  Each  Party  shall  receive  in  return  a  copy  of  the 
official  record  of  exchange  of  ratifications,  signed  by  the  Plenipo- 
tentiaries who  have  taken  part  therein. 

The  present  Closing  Protocol,  which  shall  be  ratified  together 
with  the  Convention  concluded  this  day,  shall  be  considered  as 
forming  an  integral  part  of  this  Convention,  and  shall  have  the 
same  force,  effect,  and  duration. 

In  witness  whereof  the  respective  Plenipotentiaries  have  hereunto 
set  their  hands. 

Done  at  Berne,  this  ninth  day  of  the  month  of  September  in 
the  year  one  thousand  eight  hundred  and  eighty-six. 

(Signed,) 

Pbocbs-Ybbbaii  of  the  Sioning, 

The  undersigned  Plenipotentiaries,  assembled  this  day  for  the 
purpose  of  proceeding  to  the  signing  of  the  Convention  concerning 
the  creation  of  an  International  Union  for  the  protection  of 
literary  and  artistic  works,  have  exchanged  the  following  declara- 
tions : 

1.  With  regard  to  the  accession  of  colonies  or  foreign  posses- 
sions provided  for  by  Article  19  of  the  Convention : 

The  Plenipotentiaries  of  his  Catholic  Majesty  the  King  of  Spain 
reserve  Uberty  to  their  Qovemment  to  make  known  its  deter- 
mination at  the  time  of  the  exchange  of  ratifications.^ 

^  Aooording  to  the  Protocol  of  September  5tli,  1887,  eyidencing  the  deposit  of 
the  Acts  of  Batification,  His  Excellency  the  Spanish  Minister  declared  that : 
'  the  accession  of  Spain  to  the  Convention  carries  with  it  that  of  all  the  territories 
dependent  on  the  Spanish  Crown.' 
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Le  Pl^nipotentiaire  de  la  B^publique  fraii9aiae  dedare  que 
raccession  de  son  pays  emporte  celle  de  toutes  les  colonies  de  la 
Prance. 

Les  PMnipotentiaires  de  Sa  Majesty  Britannique  d&;larent  que 
Tacoession  de  la  Q-rande-Bretagne  k  la  Convention  pour  la  protec- 
tion des  oeuvres  litt^raires  et  artistiques  comprend  le  Royanme-Uni 
de  la  Grande-Bretagne  et  d'Irlande  et  toutes  les  colonies  et  posses- 
sions ^trangeres  de  Sa  Majesty  Britannique. 

Us  r^rvent  toutefois  au  GouTemement  de  Sa  Majesty  Bri- 
tannique la  f  aculte  d'en  annoncer  en  tout  temps  la  ddnonciation 
separement  pour  une  ou  plusieurs  des  colonies  ou  possessions 
suiyantes,  en  la  mani^  pr^yue  par  I'article  20  de  la  Conyention, 
sayoir :  les  Indes,  le  Dominion  du  Canada,  Terre-Neuye,  le  Cap, 
Natal,  la  Nouyelle-Qulles  du  Sud,  Victoria,  Queensland,  la  Tasmanie, 
TAustralie  m^ridionale,  I'Australie  occidentale  et  la  Nouyelle- 
Z^lande. 

2.  En  ce  qui  conceme  la  classification  des  pays  de  I'lTnion  au 
point  de  yue  de  leur  part  contributiye  aux  frais  du  Bureau  inter- 
national (chifb:^  5  du  Protocole  de  cloture)  : 

Les  Pl^nipotentiaires  d^clarent  que  leurs  pays  respectifs^  doivent 
etre  ranges  dans  les  classes  suiyantes,  sayoir : 


Allemagne 

...     dans  la  1"  classe 

Belgique 

...           „ 

3™    „ 

Espagne 

•  ■•           ft 

2™    „ 

Prance 

»» 

1"     .. 

Grande-Bretagne 

tf 

1"     » 

Haiti     

...           ,, 

5™    „ 

ItaUe    

•••           »» 

1"     ,. 

Suisse 

...           ,, 

3»«     „ 

Timisie 

„ 

6«»    „ 

^  Lea  pays,  qui  ont  demand^  depuis  k  faire  partie  de  rUnion,  oni  exprime 
le  d^sir  d'etre  plac^  respectiyement  dans  lea  daases  suivantes : 

Le  Danemark,  dans  la  dnqui^e ;  Le  Japon,  dans  la  deuxi^e ;  le  Luxem- 
bourg, dans  la  sixi^me ;  le  Monaco,^  dans  la  sixi^e ;  la  Norr^,  dans  la 
quatri^e ;  la  Su^e,  dans  la  troisieme. 
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The  Plenipotentiary  of  the  French  Republic  declares  that  the 
accession  of  his  country  includes  that  of  all  the  French  colonies. 

The  Plenipotentiaries  of  Her  Britannic  Majesty  declare  that  the 
accession  of  Great  Britain  to  the  Convention  for  the  protection  of 
literary  and  artistic  works  comprises  the  United  Kingdom  of  Great 
Britain  and  Ireland  and  all  the  colonies  and  foreign  possessions  of 
Her  Britannic  Majesty. 

Nevertheless,  they  reserve  to  the  Government  of  Her  Britannic 
Majesty  the  liberty  to  make  denunciation  at  any  time  separately, 
in  the  manner  provided  for  by  Article  20  of  the  Convention,  for 
one  or  more  of  the  following  colonies  or  possessions,  1^  wit: — 
India,  the  Dominion  of  Canada,  Newfoundland,  the  Cape,  Natal, 
New  South  Wales,  Victoria,  Queensland,  Tasmania,  South  Australia, 
West  Australia,  and  New  Zealand. 


2.  With  regard  to  the  classification  of  the  cotmtries  of  the  ITnion 
as  to  their  respective  contributions  to  the  expenses  of  the  Inter- 
national Office  (§  5  of  the  Closing  Protocol)  : 

The  Plenipotentiaries  declare  that  their  respective  cotmtries^  shall 
be  placed  in  the  following  classes,  viz. : 


Germany 

in  the  1st  class 

Belgium 

t» 

3rd    „ 

Spain      

9t 

2nd    „ 

France 

tf 

Ist     „ 

Great  Britain     ... 

tr 

1st     „ 

Haiti       

>» 

5th    „ 

Italy        

•              >> 

Ist     „ 

Switzerland        

»» 

3rd    „ 

Tunis       

»> 

6th     „ 

*  The  coontries  which  have  suheequently  entered  the  Union  have  declared 
their  wish  to  he  placed  respectively  in  the  following  classes : 

Denmark,  in  the  fifth  class ;  Japan,  in  the  second  class ;  Luxemburg,  in  the 
sixth  class ;  Monaco,  in  the  sixth  class ;  Norway,  in  the  fourth  class ;  and 
Sweden,  in  the  third  class. 


696  CONVENTION   DE  BERNE. 

Le  Pl^nipotentiaire  de  la  B^publique  de  Liberia  declare  que  les 
pouYoirs  qu'il  a  re9us  de  son  GK>uyemeinent  rautorifient  i  signer  la 
Convention,  mais  qu'il  n'a  pas  re9u  d'instructions  quant  k  la  classe 
oh  oe  pays  entend  se  ranger  au  point  de  rue  de  sa  part  oontribu- 
tive  aux  frais  du  Bureau  international.  En  cons^uence,  il  r&enre 
sur  oette  question  la  determination  de  son  Gouyemement,  qui  la 
fera  oonnaitre  lors  de  T&^liange  des  ratifications. 

En  foi  de  quoi  les  Pl^nipotentiaires  respectifs  ont  sign^  le 
present  Proc^- verbal. 

Fait  k  Berne,  le  neuyieme  jour  du  mois  de  septembre  de  Tan  mil 
huit  ceni  quatre-yingt-six. 

(Signaiures.) 
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The  Plenipotentiary  of  the  Eepublic  of  Liberia  declares  that  the 
powers  which  he  has  reoeiyed  from  his  Goyemment  authorise  him 
to  sign  the  Conyention,  but  that  he  has  not  receiyed  instructions 
with  regard  to  the  dass  in  which  that  country  desires  to  be  in- 
cluded respecting  its  contribution  towards  the  expenses  of  the 
International  Office.  Hence  on  this  point  he  reseryes  the  decision 
of  his  Gk)yemment,  which  will  announce  it  at  the  time  of  the 
exchange  of  ratifications. 

In  witness  whereof  the  respectiye  Plenipotentiaries  haye  hereunto 
set  their  hands. 

Done  at  Berne,  %hia  ninth  day  of  the  month  of  September  in  the 
year  one  thousand  eight  hundred  and  eighty-six. 

(Signed.) 
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Oonvention  signed  

Batifications  deposited 

Coming  into  force  of  Convention 

Additional  Act  and  Interpretatiye 
Declaration  signed 

Eatifications  deposited 

Coming  into  force  of  Additional 
Act 

Coming  into  force  of  Interpreta- 
tive Declaration       


9th  September,  1886,  at  Berne. 
5th  September,  1887,  at  Berne. 
5th  December,  1887. 

4th  May,  1896,  at  Paris. 

9th  September,  1897,  at  Paris. 

9th  December,  1897. 

9th  September,  1897. 


List  of  Countries  which  abb  Membeks  op  the  Fnioit. 


Belgium         

France  (with  Algeria  and  its  colonies) 

Germany        

Great  Britain  (with  its  colonies  and 

sions)     

Haiti 

Italy 

Spain  (with  its  colonies)     

Switzerland 

Tunis 

Luxemburg 

Monaco  

Norway  

Japan... 

Denmark  (with  the  Faroe  Islands) 

Sweden  


..\ 


From  the  date  of  the 

\      coming  in  force  of 

the  Conyention. 


I 

from  20th  Jime,  1888. 
from  30th  May,  1889. 
from  13th  April,  1896. 
from  15th  July,  1899. 
from  Ist  July,  1903. 
from  1st  August,  1904. 


The  Additional  Act  and  the  Interpretative  Declaration  have 
been  accepted  and  ratified  by  all  these  States  except  Great  Britain, 
which  has  accepted  only  the  Additional  Act,  and  Norway  and 
Sweden,  which  have  accepted  only  the  Interpretative  DeclaratioiL 
Acceptance  of  these  Acts  on  the  part  of  the  Union  States  which 
have  hitherto  rejected  them,  or  of  States  which  shall  hereafter 
enter  the  TTnion,  should  be  made  in  the  form  prescribed  by  Art.  18 
of  the  Convention. 
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THE   MONTEVIDEO   CONVENTION  ^ 
Of  thb  11th  January,  1889. 

Abt.  1. 

The  signatory  States  agree  to  recognise  and  to  protect  the  rights 
•  of  literary  and  artistic  property  in  conformity  with  the  stipulations 
of  the  present  treaty. 

Abt.  2. 

The  author  of  every  literary  or  artistic  work  and  his  successors 
shall  enjoy,  in  the  signatory  States,  the  rights  accorded  to  him  by 
the  law  of  the  State  in  which  the  first  publication  or  production  of 
this  work  shall  have  taken  place. 

Abt.  3. 

The  author's  right  of  property  in  a  Uterary  or  artistic  work 
includes  the  liberty  to  dispose  of  it,  to  publish  it  and  to  transfer 
it,  to  translate  it  or  to  authorise  its  translation,  and  to  reproduce 
it  in  any  form  whatever. 

Abt.  4. 

No  State  shall  be  botmd  to  recognise  the  right  of  literary  or 
artistic  property  for  a  period  longer  than  that  fixed  for  authors  in 
the  enjoyment  of  such  a  right  under  the  domestic  law. 

This  period  may  be  limited  to  that  accorded  in  the  country  of 
origin,  if  the  latter  period  be  less. 

Abt.  6. 

The  expression  'literary  or  artistic  works'  comprises  books, 
pamphlets,  and  all  other  writings  ;  dramatic  or  dramatico-musical 
works,  choregraphic  works,  and  musical  compositions,  with  or 

^  Translated  from  Le  Droit  d'Auletw,  1897,  p.  3. 
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without  words ;  designs,  paintings,  sculptures,  engrayings ;  photo- 
graphic works,  lithographs,  geographical  charts,  plans,  sketches 
and  plastic  works  relating  to  geography,  topography,  architecture, 
or  to  the  sciences  in  general ;  finally,  every  production  whatsoever 
in  the  literary  or  artistic  domain  which  can  be  published  by  anj 
mode  of  impression  or  reproduction  whatever. 

Art.  6. 

The  translators  of  works  in  which  the  right  of  property  secured 
does  not  exist,  or  has  ceased  to  exist,  shall  enjoy  in  respect  of  their 
translations  the  rights  mentioned  in  Art.  3,  but  they  cannot  pre- 
vent the  publication  of  other  translations  of  the  same  work. 

Art.  7. 

Newspaper  articles  may  be  reproduced,  provided  that  the  pubh- 
cation  from  whence  they  are  taken  is  mentioned ;  articles  treating 
of  art  and  science  of  which  the  reproduction  has  been  expressly 
prohibited  by  their  authors  are  excepted. 

Abt.  8. 

Speeches  made  or  read  in  deliberative  assemblies,  before  coorta 
of  justice,  or  in  public  meetings  may  be  published  in  the 
periodicals  without  any  authorisation  being  necessary. 

Aet.  9. 

Unauthorised  indirect  appropriations  of  a  literary  or  artistic 
work,  which  are  known  by  various  names  such  as  adapiaiwM, 
arrangements  J  etc.,  are  considered  as  unlawful  reproductions,  when 
they  are  merely  reproductions  of  such  a  work,  without  presenting 
the  character  of  an  original  work. 

Art.  10. 

The  rights  of  authorship  shall  be  recognised,  in  the  absence  of 
proof  to  the  contrary,  in  favour  of  the  persons  whose  names  or 
pseudonyms  are  indicated  in  the  literary  or  artistic  work. 

If  an  author  wishes  to  preserve  his  anonymity,  the  publisher 
must  state  that  the  rights  of  authorship  belong  to  him. 
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Abt.  11. 

The  liabilities  incurred  by  those  who  infringe  a  oopjrright  shall 
be  established  before  the  courts,  and  regulated  by  the  laws,  of  the 
country  where  the  offence  has  been  committed. 

Art.  12. 

The  recognition  of  the  right  of  property  in  literary  or  artistic 
works  does  not  deprive  the  signatory  States  of  their  right  to  pro- 
hibit, in  conformity  with  their  laws,  the  reproduction,  publication, 
drcolation,  representation,  and  exhibition  of  works  which  are 
considered  as  contrary  to  morality  or  to  decency. 

Aet.  13. 

It  is  not  indispensable  for  the  putting  into  force  of  this  treaty 
that  its  ratification  on  the  part  of  the  signatory  States  shall  be 
simultaneous.  Every  State  that  approves  it  shall  notify  the  fact 
to  the  Governments  of  the  Argentine  Eepublic  and  the  Bepublic 
of  Uruguay,  in  order  that  they  may  bring  it  to  the  notice  of  the 
other  contracting  nations. 

This  procedure  shall  serve  as  an  exchange  of  ratifications. 

Abt.  14. 

When  the  exchange  has  been  carried  out  in  the  form  indicated 
by  the  preceding  article,  the  present  treaty  shall  remain  in  force 
for  an  indefinite  time. 

Abt.  15. 

If  any  of  the  signatory  nations  thinks  fit  to  free  itself  from  the 
treaty,  or  to  introduce  any  modification  into  it,  such  nation  shall 
give  notice  of  its  intention  to  the  others,  but  it  shall  only  be  freed 
two  years  after  the  denunciation,  during  which  time  efforts  shall 
be  made  to  arrive  at  a  fresh  agreement. 

Abt.  16. 

Art.  13  may  be  extended  to  States  not  having  taken  part  in  the 
present  Congress,  which  wish  to  adhere  to  the  present  treaty. 
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Additional  Protocol  (op  the  12th  Pbbrtiaby,  1889). 

abt.  1. 

The  laws  of  the  contracting  States  shall  be  applied,  if  occasion  ahonld  aiiae, 
whether  the  persons  interested  in  the  litigation  in  question  are  sabjects  or 
aliens. 

Abt.  2. 

They  shall  be  applied  by  the  judge  of  the  case  as  a  matter  of  duty,  though  it 
will  rest  with  the  parties  to  uphold  and  to  prove  the  existence  and  the  proTisions 
of  the  law  invoked. 

Abt.  3. 

All  the  remedies  conferred  by  the  rules  of  procedure  in  the  place  where  judg- 
ment is  given  with  reference  to  cases  decided  in  conformity  with  its  domestic 
law,  shall  be  similarly  conceded  with  reference  to  cases  whidi  are  to  be  decided 
by  the  application  of  the  laws  of  any  of  the  other  States, 

Abt.  4. 

The  laws  of  the  other  States  shall  never  be  applied  against  the  political 
institutions  or  the  rules  of  public  order  and  decency  of  the  place  where  the  action 
is  brought. 

Abt.  5. 

In  conformity  with  the  stipulations  of  this  Protocol,  the  Governments  agree  to 
send  to  each  other  two  authentic  copies  of  the  laws  now  in  force  and  of  those 
which  may  be  afterwards  enacted  in  their  country. 

Abt.  6. 

At  the  time  of  the  ratification  of  the  treaties  which  have  been  condnded,  the 
Governments  of  the  signatory  States  shall  declare  whether  they  accept  the 
accession  of  nations  which  have  not  been  invited  to  take  part  in  the  CongrBSB,  in 
the  same  fonn  as  the  accession  of  nations  which  have  ^ven  their  approval  to  the 
principle  of  the  Congress  but  have  not  participated  in  its  deliberations. 

Abt.  7. 

The  provisions  of  the  preceding  artidee  shall  be  considered  as  forming  an 
integral  part  of  the  treaties  to  which  they  relate  and  shall  have  the  same  dunraon 
as  those  treaties. 
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CONVENTION  BETWEEN  GREAT  BRITAIN  AND 
AUSTRIA-HUNGARY  FOR  THE  ESTABLISH- 
MENT OF  INTERNATIONAL  COPYRIGHT. 


Signed  at  Vienna,  April  24,  1893. 


[Batifica;tion8  exchanged  at  Vienna,  April  14,  1894.] 

Abt.  1. 

Authors  of  literary  or  artistic  works  and  their  legal  represen- 
tatives,  including  publishers,  shall  enjoy  reciprocally,  in  the 
dominions  of  the  High  Contracting  Parties,  the  advantages  which 
are,  or  may  be,  granted  by  law  there  for  the  protection  of  works  of 
literature  or  art. 

Consequently,  authors  of  literary  or  artistic  works  which  have 
been  first  published  in  the  dominions  of  one  of  the  High  Contract- 
ing Parties,  as  well  as  their  legal  representatives,  shall  have  in  the 
dominions  of  the  other  High  Contracting  Party  the  same  protec- 
tion and  the  same  legal  remedy  against  all  infringement  of  their 
rights  as  if  the  work  had  been  first  published  in  the  country  where 
the  infringement  may  have  taken  place. 

In  the  same  manner,  the  authors  of  literary  or  artistic  works,  and 
their  legal  representatives,  who  are  subjects  of  one  of  the  High 
Contracting  Parties,  and  who  reside  within  its  dominions,  shall  in 
the  dominions  of  the  other  Contracting  Party  enjoy  the  same  pro- 
tection and  the  same  legal  remedies  against  all  infringements  of 
their  rights  as  though  they  were  subjects  of  or  residents  in  the  State 
in  which  the  infringement  may  have  taken  place. 

These  advantages  shall  only  be  reciprocally  guaranteed  to  authors 
and  their  legal  representatives  when  the  work  in  question  is  also 
protected  by  the  laws  of  the  State  where  the  work  was  first  pub- 
lished, and  the  duration  of  protection  in  the  other  country  shall  not 
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exceed  that  which  is  granted  to  authors  and  their  legal  represen- 
tatiyes  in  the  conntiy  where  the  work  was  first  published. 

Abt.  2. 

The  right  of  translation  forming  part  of  the  copyright^  tiie  pro- 
tection of  the  right  of  translation  is  assured  under  the  conditions 
laid  down  by  this  Convention.  If  ten  years  after  the  expiry  of  the 
year  in  which  a  work  to  be  protected  in  Her  Majesty's  dominioDB 
on  the  basis  of  this  Conyention  has  appeared,  no  translation  in 
English  has  been  published,  the  right  of  translating  the  work  into 
English  shall  no  longer  within  those  dominions  exclusively  belong 
to  the  author. 

In  the  case  of  a  book  published  in  numbers,  the  aforesaid  period 
of  ten  years  shall  commence  at  the  end  of  the  year  in  which  each 
number  is  published. 

Art.   3. 

Authorized  translations  are  protected  as  original  works.  They 
consequently  enjoy  the  full  protection  granted  by  this  Convention 
against  the  unauthorized  reproduction  of  original  works. 

It  is  understood  that  in  the  case  of  a  work  for  which  the  trans- 
lating right  has  fallen  into  the  public  domain,  the  taranslator  cannot 
oppose  the  translation  of  the  same  work  by  other  writers. 

Abt.  4. 

The  expression  "  literary  or  artistic  works  "  comprehends  books, 
pamphlets,  and  all  other  writings ;  dramatic  or  dramatico-musical 
works,  musical  compositions,  with  or  without  words;  works  of 
design,  painting,  sculpture,  and  engraving,  lithographs,  illustra- 
tions, geographical  charts,  plans,  sketches,  and  plastic  woiks 
relating  to  geography,  topography,  architecture,  or  science,  in 
general;  in  fact,  every  production  whatsoever  in  the  literary, 
scientific,  or  artistic  domain  which  can  be  published  by  any  mode 
of  impression  or  reproduction. 

Art.  5. 

In  the  British  Empire,  and  in  the  kingdoms  and  States  repre- 
sented in  the  Austrian  Reichsrath,  the  enjoyment  of  the  rights 
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secured  by  the  present  Convention  is  subject  only  to  the  accomplish- 
ment of  the  conditions  aoid  formalities  prescribed  by  the  law  of 
that  State  in  which  the  work  is  first  published ;  and  no  further 
formalities  or  conditions  shall  be  required  in  the  other  country. 

Consequently,  it  shall  not  be  necessary  that  a  work  which  has 
obtained  legal  protection  in  one  country  should  be  registered,  or 
copies  thereof  deposited  in  the  other  country,  in  order  that  the 
remedies  against  infringement  may  be  obtained  which  are  granted 
in  the  other  country  to  works  first  published  there. 

In  the  dominions  of  the  Himgarian  Crown  the  enjoyment  of 
these  rights  is  subject,  however,  to  the  accomplishment  of  the  con- 
ditions and  formalities  prescribed  by  the  Laws  and  Begulations 
both  of  Great  Britain  and  of  Hungary. 


Am.   6. 

In  order  that  the  authors  of  works  protected  by  the  present  Con- 
vention shall,  in  the  absence  of  proof  to  the  contrary,  be  considered 
as  such,  and  be,  consequently,  admitted  to  institute  proceedings  in 
respect  of  the  infringement  of  copyright  before  the  Courts  of  the 
other  State,  it  will  suffice  that  their  name  be  indicated  on  the  work 
in  the  accustomed  manner. 

The  Tribunals  may,  however,  in  cases  of  doubt,  require  the  pro- 
duction of  such  further  evidence  as  may  be  required  by  the  Laws 
of  the  respective  countries. 

For  anonymous  or  pseudonymous  works  the  publisher  whose 
name  is  indicated  on  the  work  is  entitled  to  protect  the  rights 
belonging  to  the  author.  He  is,  without  other  proof,  reputed  the 
legal  representative  of  the  anonymous  or  pseudonymous  author, 
imtil  the  latter  or  his  legal  representative  has  declared  and  proved 
his  rights. 

Abt.    7. 

The  provisions  of  the  present  Convention  cannot  in  any  way 
derogate  from  the  right  of  each  of  the  High  Contracting  Parties  to 
control,  or  to  prohibit  by  measures  of  domestic  legislation  or  police, 
the  circulation,  representation,  exhibition,  or  sale  of  any  work  or 
production. 

zz 
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Each  of  the  High  Contracting  Parties  resenree  also  its  right  to 
prohibit  the  importation  into  its  own  territory  of  works  which, 
according  to  its  internal  Laws,  or  to  the  stipulations  of  Treaties  with 
other  States,  are  or  may  be  declared  to  be  illicit  reproductions. 

Abt.   8. 

The  provisions  of  the  present  Convention  shall  be  apphed  to 
literature  or  artistic  works  produced  prior  to  the  date  of  its  coming 
into  effect,  subject,  however,  to  the  limitations  prescribed  by  the 
following  Eegulations : — 

(a.)  In  the  Austro-Hungarian  Monarchy — 

Copies  completed  before  the  coming  into  force  of  the  present 
Convention,  the  production  of  which  has  been  hitherto  allowed,  can 
also  be  circulated  in  future. 

In  the  same  manner,  appliances  for  the  reproduction  of  works, 
such  as  stereotypes,  wood-blocks,  and  engraved  plates  of  every 
description,  such  as  lithographers'  stones,  if  their  production  has 
not  hitherto  been  prohibited  may  continue  to  be  used  during  a 
period  of  four  years  from  the  coming  into  force  of  the  present 
Convention. 

The  distribution  of  such  copies,  and  the  use  of  the  said  appliances, 
is,  however,  only  permitted  if  an  inventory  of  the  said  copies  and 
appliances  is  taken  by  the  Government  in  question,  in  consequence 
of  an  application  of  the  interested  party,  within  three  months  from 
the  coming  into  force  of  the  present  Convention,  and  if  these 
copies  and  appliances  are  marked  with  a  special  stamp. 

Dramatic  and  dramatico-musical  works  or  musical  compositions 
legally  performed  before  the  coming  into  force  of  the  present  Con- 
vention, can  also  be  performed  in  the  future. 

(&.)  In  the  United  Kingdom  of  Great  Britain  and  Ireland — 

The  author  and  publisher  of  any  literary  or  artistic  work  first 
produced  before  the  date  at  which  this  Convention  comes  into 
effect  shall  be  entitled  to  all  legal  remedies  against  infringement; 
provided  that  where  any  person  has,  before  the  date  of  the  publica- 
tion of  the  Order  in  Council  putting  this  Convention  into  effect^ 
lawfully  produced  any  work  in  the  United  Kingdom,  any  rights  or 
interests  arising  from  or  in  connection  with  such  production,  which 
are  subsisting  and  valuable  at  the  said  date,  shall  not  be 
diminished  or  prejvdiced. 
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Art.  9. 

The  proviBions  of  the  present  Conventioii  shall  apply  to  all  the 
Colonies  and  foreign  possessions  of  Her  Britannic  Majesty,  except- 
ing  to  those  hereinafter  named,  that  is  to  say,  except  to — 

India.  Victoria. 

The  Dominion  of  Canada.  Queensland. 

Newfoimdland.  Tasmania. 

The  Cape.  South  Australia. 

Natal.  Western  Australia. 

New  South  Wales.  New  Zealand. 

Proyided  always  that  the  provisions  of  the  present  Convention 
shall  apply  to  any  of  the  above-named  Colonies  or  foreign  posses- 
sions on  whose  behalf  notice  to  that  effect  shall  have  been  given  by 
Her  Britannic  Majesty's  Representative  at  the  Court  of  His 
Imperial  and  Royal  Apostolic  Majesty  within  two  years  from  the 
date  of  the  exchange  of  ratifications  of  the  present  Convention. 

AjftT.   10. 

The  present  Convention  shall  remain  in  force  for  ten  years  from 
the  day  on  which  the  ratifications  are  exchanged;  and  in  case 
neither  of  the  two  High  Contracting  Parties  shall  have  given  notice 
twelve  months  before  the  expiration  of  the  said  period  of  ten  years 
of  their  intention  of  terminating  the  present  Convention,  it  shall 
remain  in  force  until  the  expiration  of  one  year  from  the  day  on 
which  either  of  the  High  Contracting  Parties  shall  have  given  such 
notice. 

Her  Britannic  Majesty's  Government  shall  also  have  the  right  to 
denotmoe  the  Convention  in  the  same  manner,  on  behalf  of  any  of 
the  Colonies  or  foreign  possessions  mentioned  in  Article  9,  separately. 

Ajrt.   11. 

The  present  Convention  shall  be  ratified,  and  the  ratifications 
shall  be  exchanged  at  Vienna  as  soon  as  possible.  It  shall  come 
into  effect  ten  days  after  its  publication  in  conformity  with  the 
forms  prescribed  by  the  Laws  of  the  High  Contracting  Parties 
respectively. 
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In  witness  whereof,  the  respective  Plenipotentiaries  have  signed 
this  Convention,  and  have  hereunto  affixed  their  seals. 

Done  at  Vienna,  the  24th  day  of  April,  in  the  year  of  our  Ix)rd 
one  thousand  eight  hundred  and  ninety-three. 

(Signed) 
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THE   COPYKIGHT   ACT,    1842.^ 

5  AND  6  VICT.  CAP.  XLV. 

An  Act  to  amend  the  Law  of  Copyright. 

[1st  July  1842.] 

TJ/ HERE  AS  it  is  expedient  to  amend  the  Law  relating  io  Copy- 
right, and  to  afford  greater  Encouragement  to  the  Production 
of  literary  Works  of  lading  Benefit  to  the  World^: 

Be  it  enacted  by  the  Queen's  m^st  Excdlent  Majesty,  by  and  vith 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  Antho- 

Repeal  of     rUy  of  the  same.  That  from  the  passing  of  this  Act  an  Act  passed  in 
'  the  Eighth  Year  of  the  Beign  of  Her  Majesty  Queen  Anne,  intituled 

8  Anne,  *  An  Act  for  the  Encouragement  of  Learning,  by  vesting  the  Copies  of 
Printed  Books  in  the  Authors  or  Purchasers  of  suck  Copies  during 
the  Timss  therein  m^entioned';  and  also  an  Act  passed  in  ih^  JWjf- 
first  Year  of  the  Beign  of  His  Majesty  King  George  the  Third, 

41 G.  3  c.  107.  intituled  *An  Act  for  the  further  Encouragement  of  Learning  in  Ike 
United  Kingdom  of  Oreal  Britain  and  Ireland,  by  securing  the 
Copies  and  Copyright  of  Printed  Books  to  the  Authors  of  such  Booh, 
or  their  Assigns,  for  the  Time  therein  mefUioned*;  and  also  an  Ad 
passed  in  the  Fifty-fourth  Year  of  the  Beign  of  His  Majesty  King 

540.3  c.  156.  George  the  Third,  intituled  *An  Act  to  amend  the  several  Acts  for  ike 
Encowrojgemewt  of  Learning,  by  securing  the  Copies  and  Copyright 
of  Printed  Books  to  the  Authors  of  such  Books  or  their  Assigns,*  he 
and  the  same  are  hereby  repealed,  except  so  far  as  the  Continuance  of 
either  of  them  may  be  necessary  for  carrying  on  or  giving  efect  to 
any  Proceedings  at  Law  or  in  Equity  pending  at  the  Time  of  passing 
this  Act,  or  for  enforcing  any  Cause  of  Action  or  Suit,  or  any  Eight 
or  Contract,  then  subsisting,* 

»  Short  Titles  Act,  1896. 

«  Repealed  by  Statute  Law  ReTision  Act,  1890  (2). 

>  Repealed  by  Statute  Law  Revision  Act,  1874  (2). 
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n.  And  he  it  enactedy  That^  in  the  Construction  of  this  Act  the  interpretar 
Word  'Book*  shall  be  construed  to  mean  and  include  every 
Volume,  Part  or  Division  of  a  Volume,  Pamphlet,  Sheet  of  Letter- 
press, Sheet  of  Music,  Map,  Chart,  or  Plan  separately  published; 
thaJt^  the  Words  'Dramatic  Piece'  shall  be  construed  to  mean  and 
mclude  every  Tragedy,  Comedy,  Play,  Opera,  Farce,  or  other 
scenic,  musical,  or  dramatic  Entertainment;  thaJb^  the  Word 
'Copyright'  shall  be  construed  to  mean  the  sole  and  exclusive 
Liberty  of  printing  or  otherwise  multiplying  Copies  of  any  Subject 
to  which  the  said  Word  is  herein  applied;  thai^  the  Words  'per- 
sonal Representative'  shall  be  construed  to  mean  and  include 
every  Executor,  Administrator,  and  next  of  Kin  entitled  to  Admi- 
nistration; that^ihQ  Word  'Assigns'  shall  be  construed  to  mean 
and  include  every  Person  in  whom  the  Interest  of  an  Author  in 
Copyright  shall  be  vested,  whether  derived  from  such  Author 
before  or  after  the  Publication  of  any  Book,  and  whether  acquired 
by  Sale,  Gift,  Bequest,  or  by  Operation  of  Law,  or  otherwise ; 
ihai^  the  Words  * BrUiah  Dominions'  shall  be  construed  to  mean 
and  include  all  Parts  of  the  United  Kingdom  of  OrecU  Britain 
and  Ireland,  the  Islands  of  Jersey  and  Ouemsey,  all  Parts  of  the 
East  and  West  Indies,  and  all  the  Colonies,  Settlements,  and 
Possessions  of  the  Crown  which  now  are  or  hereafter  may  be 
acquired;  and  thai^  whenever  in  this  Act,  in  describing  any 
Person,  Matter,  or  Thing,  the  Word  importing  the  Singular 
Number  or  the  Masculine  Gander  only  is  used,  the  same  shall  be 
imderstood  to  include  and  to  be  applied  to  several  Persons  as  well 
as  one  Person,  and  Females  as  well  as  Males,  and  several  Matters 
or  Things  as  well  as  one  Matter  or  Thing,  respectively,  unless 
there  shall  be  something  in  the  Subject  or  Context  repugnant  to 
such  Construction. 

m.  And  he  it  enacted,  That^  the  Copyright  in  every  Book  which  Endurance 
shall  after  the  passing  of  this  Act  be  published  in  the  Lifetime  of  copyright  in 
its  Author  shall  endure  for  the  Natural  Life  of  such  Author,  and  S^^Uft^  to 
for  the  further  Term  of  Seven  Years,  commencing  at  the  Time  of  i^SS  uf^ 
his  Death,  and  shall   be   the  Property  of  such  Author  and  his^SiOT^^^ 
Assigns :  Provided  always,  that  if  the  said  Term  of  Seven  Tears 
shall  expire  before  the  End  of  Forty-two  Tears  from  the  first 

'  Repealed  by  Statute  Law  Reyision  Act,  1888  (2). 
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Publication  of  such  Book,  the  Copyright  shall  la  that  Case  endure 
if  published  for  such  Period  of  Forty-two  Years;  and  thai^ihe  Copyright  in 
Author's  every  Book  which  shall  be  published  after  the  Death  of  its  Author 
shall  endure  for  the  Term  of  Forty-two  Years  from  the  first 
Publication  thereof,  and  shall  be  the  Property  of  the  Proprietor 
of  the  Author's  Manuscript  from  which  such  Book  shall  be  first 
published,  and  his  Assigns. 

inCasttof  lY.  And  whereas  it  is  just  to  extend  the  Benefits  of  (his  Ad 
CapjiA^  to  Authors  of  Books  published  hefore  the  passing  thereof  and 
be  extended,  in  which  Copyright  stiU  subsists;  he  it  enacted^  That*  the 
it'^u  be^  Copyright  which  at  the  Time  of  passing  this  Act  shall  suhsist 
ISgDBttor  in  any  Book  theretofore  published  (except  as  herein-after 
d^^^~  mentioned)  shall  be  extended  and  endure  for  the  full  Term 
^la  n^wi  pjQYJ^ed  by  this  Act  in  Cases  of  Books  thereafter  published,  and 
^^^'  shall  be  the  Property  of  the  Person  who  at  the  Time  of  passing  of 
2U^"t^  this  Act  shall  be  the  Proprietor  of  such  Copyright:  Provided 
rf^pj^  always,  that  in  all  Cases  in  which  such  Copyright  shall  belong  in 
sent  Tmn,    ^holo  or  in  part  to  a  Publisher  or  other  Person  who  shall  have 

unless  Its  ^  > 

Extensi<m    acquired  it  for  other  Consideration  than  that  of  natural  Love  and 

beogreedto        ^ 

be^je^ttie  Affection,  such  Copyright  shall  not  be  extended  by  this  Act,  but 
and  the        shall  endure  for  the  Term  which  shall  subsist  therein  at  the  Time 

Author. 

of  passing  of  this  Act,  and  no  longer,  unless  the  Author  of  such 
Book,  if  he  shall  be  Kving,  or  the  personal  Eepresentative  of  such 
Author,  if  he  shall  be  dead,  and  the  Proprietor  of  such  Copyright, 
shall,  before  the  Expiration  of  such  Term,  consent  and  agree  to 
accept  the  Benefits  of  this  Act  in  respect  of  such  Book,  and  shall 
cause  a  Minute  of  such  Consent  in  the  Form  in  that  Behalf  given 
in  the  Schedule  to  this  Act  annexed  to  be  entered  in  the  Book  of 
Begistiy  herein-after  directed  to  be  kept,  in  which  Case  such  Copy- 
right shall  endure  for  the  full  Term  by  this  Act  provided  in  Cases 
of  Books  to  be  published  after  the  passing  of  this  Act,  and  shall 
be  the  Property  of  such  Person  or  Persons  as  in  such  Minute  shall 
be  expressed. 

Judicial  V.  And  wh&reos  it  is  expedient  to  provide  against  the  Suppression 

ofttSfti?y  of  Books  of  Importance  to  the  Public;  he  U  enacted,  That*  it  shall 
uSS^tite  ^  be  hiwful  for  the  Judicial  Committee  of  Her  Majesty^s  Privy 

*  Repealed  by  Statute  Law  Revision  Act,  1888  (2). 
>  Repealed  by  Statute  Law  ReTision  Act,  1890  (2). 
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Council,  on  Complaint  made  to  them  tliat  the  Proprietor  of  the  BepubUca^ 
Cop jright  in  any  Book  after  the  Death  of  its  Author  has  refused  Books  which 
to  republish  or  to  allow  the  Bepublication  of  the  same,  and  that  by  mietor  re- 
reason  of  such  Befusal  such  Book  may  be  withheld  from  the  Public,  nubu^Inm 
to  grant  a  Licence  to  such  Complainant  to  publish  such  Book,  in  A^or!'  ^^ 
such  Manner  and  subject  to  such  Conditions  ais  they  may  think  fit, 
and  thai^  it  shall  be  lawful  for  such  Complainant  to  publish  such 
Book  according  to  such  Licence. 

VI.  And  he  it  enacted,  That^  a  printed  Copy  of  the  whole  of  every  copiea  of 
Book  which  shall  be  published  after  the  passing  of  this  Act,  to-  Ushed  after 
gether  with  all  Maps,  Prints,  or  other  Engravings  belonging  thereto,  of  iSSac^ 
finished  and  coloured  in  the  same  Manner  as  the  best  Copies  of  the  subsequent 
same  shall  be  published,  and  also  of  any  second  or  subsequent  w^Uverod 
Edition  which  shall  be  so  published  with  any  Additions  or  Altera-  tldi^^m^ 
tions,  whether  the  same  shall  be  in  Letter  Press,  or  in  the  Maps,  ^^ 
Prints,  or  other  Engravings  belonging  thereto,  and  whether  the  first  ^^»^'™- 
Edition  to  such  Book  shall  have  been  published  before  or  after  the 
passing  of  this  Act,  and  also  of  any  second  or  subsequent  Edition  of 

eveiy  Book  of  which  the  first  or  some  preceding  Edition  shall  not 
have  been  delivered  for  the  Use  of  the  British  Museums,  bound, 
sewed,  or  stitched  together,  and  upon  the  best  Paper  on  which  the 
same  shall  be  printed,  shall,  within  One  Calendar  Month  after  the 
Day  on  which  any  such  Book  shall  first  be  sold,  published,  or  offered 
for  Sale  within  the  Bills  of  Mortality,  or  within  Three  Calendar 
Months  if  the  same  shall  first  be  sold,  published,  or  offered  for 
Sale  in  any  other  Part  of  the  United  Kingdom,  or  within  Twelve 
Calendar  Months  after  the  same  shall  first  be  sold,  published,  or 
offered  for  Sale  in  any  other  Part  of  the  British  Dominions,  be 
delivered,  on  Behalf  of  the  Publisher  thereof,  at  the  British  Mvsevm. 

VII.  And  he  it  enacted,  That^  every  Copy  of  any  Book  which  Mode  of  de- 
under  the  Provisions  of  this  Act  ought  to  be  delivered  as  aforesaid  thoSiIkh 
shall  be  delivered  at  the  British  Musernn  between  the  Hours  of  Ten    "*®^*™' 
in  the  Forenoon  and  Four  in  the  Afternoon  on  any  Day  except 
Sunday,  Ash  Wednesday,  Oood  Friday,  and  Christmas  Bay,  to  one 

of  the  Officers  of  the  said  Museum,  or  to  some  Person  authorized 
by  the  Trustees  of  the  said  Museimi  to  receive  the  same,  and  such 

»  Repealed  by  Statute  Law  Revision  Act,  1890  (2). 
2  Repealed  by  Statute  Law  Reyision  Act,  1888  (2}. 
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Officer  or  other  Person  reoeiying  sucli  Copy  is  hereby  required  to 
give  a  Beceipt  in  Writing  for  the  Same,  and  such  Deliyeiy  shall  to 
all  Intents  and  Purposes  be  deemed  to  be  good  and  sufficient  DeliTerT 
under  the  Provisions  of  this  Act. 

A  Gopy^         Viil.  And  he  it  enacted,  That ^  a  Copy  of  the  whole  of  every  BooIe, 
to  be  deu-,   and  of  any  second  or  subsequent  Edition  of  eveiy  Book  containing 
a  Month      Additions  and  Alterations,  tc^ther  with  all  Maps   and  Prints 
^u^^the  belonging  thereto,  which  after  the  passing  of  this  Act  shall  be  pub- 
stotira!^^  lished,  shall,  on  Demand  thereof  in  Writing,  left  at  the  Place  of 
^mOI-   Abode  of  the  Publisher  thereof  at  any  Time  within  Twelve  Months 
Litewies;    ^^^^  after  the  Publication  thereof,  under  the  Hand  of  the  Officer  of 
S  orfS^  the  Company  of  Stationers  who  shall  from  Time  to  Time  be  ap- 
SbraSy  at    poi^^te^^  ^7  ^^'^  ^^  Company  for  the  Purposes  of  this  Act,  or  under 
SlTFaCTSv  *^®  Hand  of  any  other  Person  thereto  authorized  by  the  Persons  or 
o'^dvo-      Bodies   Politic  and  Corporate,  Proprietors  and  Managers  of  the 
*^iS!?^   Libraries  following,  (videlicet),  the  Bodleian  Library  at  Osfard,  the 
Trinity        PubHc  Library  at  Cambridge,  the  Library  of  the  Faculty  of  Ad- 
Dubl^       vocates  at  Edinburgh,  the  Library  of  the  Collie  of  the  Holy  and 
Undivided  Trinity  of  Queen  Elizabeth  near  Dublin,  be  delivered, 
upon  the  Paper  on  which  the  largest  Number  of  Copies  of  such  Book 
or  Edition  shall  be  printed  for  Sale,  in  the  like  Condition  as  the 
Copies  prepared  for  Sale,  by  the  Publisher  thereof  respectively, 
within  One  Month  after  Demand  made  thereof  in  Writing  as  afore- 
said, to  the  said  Officer  of  the  said  Company  of  Stationers  for  the 
Time  being,  which  Copies  the  said  Officer  shall  and  he  is  hereby  re- 
quired to  receive  at  the  Hall  of  the  said  Company,  for  the  Uee  of  the 
Library  for  which  such  Demand  shall  be  made  within  such  Twelve 
Months  as  aforesaid ;  and  the  said  Officer  is  hereby  required  to 
give  a  Beceipt  in  Writing  for  the  same,  and  within  One  Month  after 
any  such  Book  shall  be  so  delivered  to  him  as  aforesaid  to  ddiver 
the  same  for  the  Use  of  such  Library. 

PubiiBhors        IX.  Provided  also,  and  be  it  enacted,^  That  if  any  Publisher  shall 

may  dolivor 

tho  copiofl  be  desirous  of  delivering  the  Copy  of  such  Book  as  shall  be  demanded 
librariecL  on  behalf  of  any  of  the  said  Libraries  at  such  Library,  it  shall  be 
at  the  lawful  f or  him  to  deliver  the  same  at  such  Library,  free  of  Expense, 
oompcmy!  to  such  Librarian  or  other  Person  authorized  to  receive  the  same 
(who  is  hereby  required  in  such  Case  to  receive  and  give  a  Beceipt 

1  Repealed  by  Statute  Law  Revision  Act,  1888  (2). 
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in  Writing  for  the  same),  and  such  Delivery  shall  to  all  Intents  and 
Purposes  of  this  Act  be  held  as  equivalent  to  a  Delivery  to  the  said 
Offioers  of  the  Stationers  Company. 

X.  And  he  it  enacted.  Thai  ^  if  any  Publisher  of  any  such  Book,  or  PenaJty  for 
of  any  second  or  subsequent  Edition  of  any  such  Book,  shall  neglect  doUveriiig 
to  deliver  the  same,  pursuant  to  this  Act,  he  shall  for  every  such  the  use  of 
Default  forfeit,  besides  the  Value  of  such  Copy  of  such  Book  or  branes. 
Edition  which  he  ought  to  have  delivered,  a  Sum  not  exceeding  Five 
Pounds,  to  be  recovered  by  the  Librarian  or  other  Officer  (properly 
authorized)  of  the  Library  for  the  Use  whereof  such  Copy  should 

have  been  delivered,  in  a  summary  Way,  on  Conviction  before  Two 
Justices  of  the  Peace  for  the  County  or  Place  where  the  Publisher 
making  default  shall  reside,  or  by  Action  of  Debt  or  other  Proceeding 
of  the  like  Nature,  at  the  Suit  of  such  Librarian  or  other  Officer,  in 
any  Court  of  Becord  in  the  United  Kingdom,  in  which  Action,  if  the 
Plaintiff  shall  obtain  a  Verdict,  he  shall  recover  his  Costs  reasonably 
incurred,  to  be  taxed  as  between  Attorney  and  Client. 

XI.  And  he  it  enacted,  That^  a  Book  of  Eegistry,  wherein  may  be  Book  of 
registered,  as  herein-after  enacted,  the  Proprietorship  in  the  Copyright  hekept  at 
of  Books,  and  Assignments  thereof,  and  in  Dramatic  and  Musical  HaiL 
Pieces,  whether  in  Manuscript  or  otherwise,  and  Licences  affecting 

such  Copyright,  shaU  be  kept  at  the  HaU  of  the  Stationers  Company, 
by  the  Officer  appointed  by  the  said  Company  for  the  Purposes  of 
this  Act,  and  shall  at  all  convenient  Times  be  open  to  the  Inspection 
of  any  Person,  on  Payment  of  One  Shilling  for  every  Entry  which 
shall  be  searched  for  or  inspected  in  the  said  Book ;  and  that^  such 
Officer  shall,  whenever  thereunto  reasonably  required,  give  a  Copy 
of  any  Entry  in  such  Book,  certified  under  his  Hand,  and  impressed 
with  the  Stamp  of  the  said  Company,  to  be  provided  by  them  for  that 
Purpose,  and  which  they  are  hereby  required  to  provide,  to  any 
Person  requiring  the  same,  on  payment  to  him  of  the  Sum  of  Five 
Shillings;  and  such  Copies  so  certified  and  impressed  shall  be 
received  in  Evidence  in  all  Courts,  and  in  all  summary  Proceedings, 
and  shall  be  prima  facie  Proof  of  the  Proprietorship  or  Assignment 
of  Copyright  or  Licence  as  therein  expressed,  but  subject  to  be 
rebutted  by  other  Evidence,  and  in  the  Case  of  Dramatic  or  Musical 

1  Bepealed  by  Statute  Law  Revision  Act,  1888  (2). 
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Pieces  shall  be  prima  fade  Proof  of  the  Bight  of  Representation  or 
Performance,  subject  to  be  rebutted  as  aforesaid. 

MaUB^f^      Xn.  And  he  it  enacted,  ThaJt^  if  any  Person  shall  wilfullj  make 

Book  of       or  cause  to  be  made  any  false  Entry  in  the  Begislry  Book  of  the 

Mi5-     '      Stationers  Company,  or  shall  wilfully  produce  or  cause  to  be  tendered 

in  Evidence  any  Paper  falsely  purporting  to  be  a  Copy  of  any  Entij 

in  the  said  Book,  he  shall  be  guilty  of  an  indictable  Misdemeanor, 

and  shall  be  punished  accordingly. 

Entries  of  XTIT.  And  he  it  ena^ed.  Thai  after  the  pasting  of  this  Act^  it 
maybomade  shall  be  lawful  for  the  Proprietor  of  Copyright  in  any  Book  hereto- 
of  Registry,  foro  pubUshod,  or  in  any  Book  hereafter  to  be  published,  to  make 
Entry  in  the  Begistry  Book  of  the  Stationers  Company  of  the  Title 
of  such  Book,  the  Time  of  the  first  Publication  thereof,  the  Name 
and  Place  of  Abode  of  the  Publisher  thereof,  and  the  Name  and 
Place  of  Abode  of  the  Proprietor  of  the  Copyright  of  the  said  Book 
or  of  any  Portion  of  such  Copyright  in  the  Form  in  that  Behalf  given 
in  the  Schedule  to  this  Act  annexed,  upon  Paym^it  of  the  Sum  of 
Five  Shillings  to  the  Officer  of  the  said  Company ;  and  (hat^  it  shall 
be  lawful  for  every  such  Begistered  Proprietor  to  assign  his  Interest, 
or  any  Portion  of  his  Interest  therein,  by  making  Entry  in  the  said 
Book  of  Begistry  of  such  Assignment,  and  of  the  Name  and  Place 
of  Abode  of  the  Assignee  thereof,  in  the  Form  given  in  that  Behalf 
in  the  said  Schedule,  on  Payment  of  the  like  Sum;  and  sucli 
Assignment  so  entered  shall  be  effectual  in  Law  to  all  Intents  and 
Purposes  whatsoever,  without  being  subject  to  any  Stamp  or  Duty, 
and  shall  be  of  the  same  Force  and  Effect  as  if  such  Assignment  had 
been  made  by  Deed. 

Persona 

aggneyedby      XTV.  And  he  U  enacted,  That^  if  any  Person  shall  deem  himself 

onyEntr^'in  •' 

uioBook  of  aggrieved  by  any  Entry  made  under  colour  of  this  Act  in  the  said 
may  apply    Book  of  Begistrv,  it  shall  be  lawful  for  such  Person  to  apply  by 

to  a  Court  of  ^^        J  ^  rr  j     ^ 

Law  in  Motiou  to  the  Court  of  Queen's  Bench,  Court  of  Common  Pleoi, 

Judge  in  or  CouH  of  Exchequer,  in  Term  Time,  or  to  apply  hy  Summons  to 

who  may  any  Judge  of  either  of  Buch  Courts  in  FacflrfioTO,' for  an  Order  that  such 

Entry'^to  be  Entry  may  be  expunged  or  varied ;  and  thai  ^  upon  any  such  Applica- 

expunged,  tion  hy  Motion  or  Summ^ms  to  either  of  the  said  Courts,  or  to  a  Jud^e  <u 

1  Repealed  by  Statute  Law  Revision  Act,  1888  (2). 
^  Repealed  by  Statute  Law  Reyision  Act,  1893. 
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aforesaid,  such  Court  or  Judge  ^  shall  make  such  Order  for  expunging, 
varying,  or  confirming  such  Entry,  either  with  or  without  Costs,  as 
to  such  Court  or  Judge^  shall  seem  just ;  and  the  Officer  appointed 
by  the  Stationers  Company  for  the  Purposes  of  this  Act,  shall,  on 
the  Production  to  him  of  any  such  Order  for  expunging  or  varying 
any  such  Entry,  expunge  or  vary  the  same  according  to  the  Bequi- 
sitions  of  such  Order. 

XV.  And  he  it  enacted.  That*  if  any  Person  shall,  in  any  Part  of  ^edy  for 
the  British  Dominions,  after  the  passing  of  this  Adt}  print  or  cause  of  Books  by 
to  be  printed,  either  for  Sale  or  Exportation,  any  Book  in  which  the  caae. 
there  shall  be  subsisting  Copyright,  without  the  Consent  in  Writing 

of  the  Proprietor  thereof,  or  shall  import  for  Sale  or  Hire  any  such 
Book  so  having  been  unlawfully  printed  from  Parts  beyond  the 
Sea,  or  knowing  such  Book  to  have  been  so  unlawfully  printed  or 
imported,  shall  sell,  publish,  or  expose  to  Sale  or  Hire,  or  cause  to 
be  sold,  published,  or  exposed  to  Sale  or  Hire,  or  shall  have  in  his 
Possession,  for  Sale  or  Hire,  any  such  Book  so  unlawfully  printed 
or  imported,  without  such  Consent  as  aforesaid,  such  Offender 
shall  be  liable  to  a  special  Action  on  the  Case  at  the  Suit  of  the 
Proprietor  of  such  Copyright,  to  be  brought  in  any  Court  of  Eecord 
in  that  Part  of  the  British  Dominions  in  which  the  Offence  shall 
be  committed :  Provided  always,  that  in  Scotland  such  Offender 
shall  be  liable  to  an  Action  in  the  Court  of  Session  in  Scotland,  which 
shall  and  may  be  brought  and  prosecuted  in  the  same  Manner  in 
which  any  other  Action  of  Damages  to  the  like  Amount  may  be 
brought  and  prosecuted  there. 

XVI.  And  he  it  enacted.  That  after  the  passing  of  this  Act*  in  any  in  Actions 
Action  brought  within  the  British  Dominions  against  any  Person  the  Defen- 
for  printing  any  such  Book  for  Sale,  Hire,  or  Exportation,  or  for  Notice  of 

.       ^..        ^     „T  ,  ,.  ,  .  .         .       a\  '  theObjec- 

miporting,  selling,  pubushing,  or  exposmg  to  Sale  or  Hire,  oruonstothe 
causing  to  be  imported,  sold,  published,  or  exposed  to  Sale  or  Hire,  ntie  on  ^ 
any  such  Book,  the  Defendant,  on  pleading  thereto,  shall  give  to  means  to 
the  Plaintiff  a  Notice  in  Writing  of  any  Objections  on  which  he  ^^' 
means  to  rely  on  the  Trial  of  such  Action ;  and  if  the  Nature  of 
his  Defence  be,  that  the  Plaintiff   in  such  Action  was  not  the 
Author  or  first  Publisher  of  the  Book  in  which  he  shall  by  such 

*  Repealed  by  Statute  Law  Revision  Act,  1893. 
^  Repealed  by  Statute  Law  ReyiBion  Act,  1888  (2). 
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Action  claim  Copyright,  or  is  not  the  Proprietor  of  the  Copyright 
therein,  or  that  some  other  Person  than  the  PlaintilE  was  the 
Author  or  first  Publisher  of  such  Book,  or  is  the  Proprietor  of  the 
Copyright  therein,  then  the  Defendant  shall  specify  in  such  Notice 
the  Name  of  the  Person  who  he  alleges  to  have  been  the  Author 
or  first  Publisher  of  such  Book,  or  the  Proprietor  of  the  Copyright 
therein,  together  with  the  Title  of  such  Book,  and  the  Time  when 
and  the  Place  where  such  Book  was  first  published,  otherwise  the 
Defendant  in  such  Action  shall  not  at  the  Trial  or  Hearing  of  such 
Action  be  allowed  to  give  any  Evidence  that  the  Plaintiff  in  such 
Action  was  not  the  Author  or  first  Publisher  of  the  Book  in  which 
he  claims  such  Copyright  as  aforesaid,  or  that  he  was  not  the 
Proprietor  of  the  Copyright  therein ;  and  at  such  Trial  or  Hearing 
no  other  Objection  shall  be  allowed  to  be  made  on  behalf  of  such 
Defendant  than  the  Objections  stated  in  such  Notice,  or  that  any 
other  Person  was  the  Author  or  first  Publisher  of  such  Book,  or 
the  Proprietor  of  the  Copyright  therein,  than  the  Person  specified 
in  such  Notice,  or  give  in  Evidence  in  support  of  his  Defence  any 
other  Book  than  one  substantially  corresponding  in  Title,  Time, 
and  Place  of  Publication  with  the  Title,  Time,  and  Place  specified 
in  such  Notice. 


No  Person 
ezcopt  the 
Proprietor, 
&c.  shall 
import  into 
the  British 
Bominiona 
for  Sale  or 
Hire  any 
Book  first 
oompoflod, 
&c.  within 
the  United 
Kingdom, 
and  reprint- 
ed elsewhere 
irnder 
Penalty  of 
Forfeiture 
thereof,  and 
also  of  10/. 
and  Double 
the  Value. 


Books  may 
be  seized  Dy 
Officers  of 


XVII.  And  he  it  enacted,  That  after  the  passing  of  this  Act^  it 
shall  not  be  lawful  for  any  Person,  not  being  the  Proprietor  of  the 
Copyright,  or  some  Person  authorized  by  him,  to  import  into  any 
Part  of  the  United  Kingdom,  or  into  any  other  Part  of  the  Brttisk 
Domimons,  for  Sale  or  Hire,  any  printed  Book  first  composed  or 
written  or  printed  and  published  in  any  Part  of  the  said  ITnited 
Kingdom,  wherein  there  shall  be  Copyright,  and  reprinted  in  any 
Country  or  Place  whatsoever  out  of  the  British  Dominions ;  and 
if  any  Person,  not  being  such  Proprietor  or  Person  authorized  as 
aforesaid,  shall  import  or  bring,  or  cause  to  be  imported  or 
brought,  for  Sale  or  Hire,  any  such  printed  Book,  into  any  Part 
of  the  British  Dominions,  contrary  to  the  true  Intent  and  Meaning 
of  this  Act,  or  shall  knowingly  sell,  publish,  or  expose  to  Sale  or 
let  to  Hire,  or  haye  in  his  Possession  for  Sale  or  Hire,  any  such 
Book,  then  every  such  Book  shall  be  forfeited,  and  shall  be  seised 
by  any  Officer  of   Customs   or  Excise,  and  the  same  shall  be 


Repealed  by  Statute  Law  Bevision  Act,  188$  <2}« 
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destroyed  by  sucli  OflScer ;  and  every  Person  so  offending,  being  Cusfcomfl  or 
duly  convicted  thereof  before  Two  Justices  of  the  Peace  for  the 
County  or  Place  in  which  such  Book  shall  be  found,  shall  also  for 
every  such  Offence  forfeit  the  Sum  of  Ten  Pounds,  and  Double  the 
Value  of  every  Copy  of  such  Book  which  he  shall  so  import  or 
cause  to  be  imported  into  any  Part  of  the  British  Dominions,  or 
shall  knowingly  sell,  publish,  or  expose  to  Sale  or  let  to  Hire,  or 
shall  cause  to  be  sold,  published,  or  exposed  to  Sale  or  let  to  Hire, 
or  shall  have  in  his  Possession  for  Sale  or  Hire,  contrary  to  the  true 
Intent  and  Meaning  of  this  Act,  Five  Pounds  to  the  Use  of  such 
Officer  of  Customs  or  Excise,  and  the  Eemainder  of  the  Penalty 
to  the  Use  of  the  Proprietor  of  the  Copyright  in  such  Book. 

XVill.  And  he  it  enacted,  That^  when  any  Publisher  or  other  ab  to  the 

,  .  Copyright  in 

Person  shall,  before  or  at  the  Time  of  the  passing  of  this  Act,  have  Encycio- 
projected,  conducted,  and  carried  on,  or  shall  hereafter  project,  Pwriodicois, 
conduct,  and  carry  on,  or  be  the  Proprietor  of  any  EncyclopoBdia,  pubiinhed 
Review,  Magazine,  Periodical  Work,  or  Work  published  in  a  Series  Reviews,  or 
of  Books  or  Parts,  or  any  Book  whatsoever,  and  shall  have  employed    **^**^**' 
or  shall  employ  any  Persons  to  compose  the  same,  or  any  Volumes, 
Parts,  Essays,  Articles,  or  Portions  thereof,  for  Publication  in  or  as 
Part  of  the  same,  and  such  Work,  Volumes,  Parts,  Essays,  Articles, 
or  Portions  shall  have  been  or  shall  hereafter  be  composed  under 
such  Employment,  on  the  Terms  that  the  Copyright  therein  shall 
belong  to  such  Proprietor,  Projector,  Publisher,  or  Conductor,  and 
paid  for  by  such  Proprietor,  Projector,  Publisher,  or  Conductor,  the 
Copyright  in  every  such  EncyclopsBdia,  Eeview,  Magazine,  Periodical 
Work,  and  Work  published  in  a  Series  of  Books  or  Parts,  and  in 
every  Volume,  Part,  Essay,  Article,  and  Portion  so  composed,  and 
paid  for,  shall  be  the  Property  of   such   Proprietor,   Projector, 
Publisher,  or  other  Conductor,  who  shall  enjoy  the  same  Eights  as 
if  he  were  the  actual  Author  thereof,  and  shall  have  such  Term  of 
Copyright  therein  as  is  given  to  the  Authors  of  Books  by  this  Act ; 
except  only  that  in  the  case  of  Essays,  Articles,  or  Portions  forming 
Part  of  and  first  published  in  Eeviews,  Magazines,  or  other  Periodical 
Works  of  a  like  Nature,  after  the  Term  of  Twenty-eight  Tears  from 
the  first  Publication  thereof  respectively  the  Eight  of  publishing  the 
same  in  a  separate  Form  shall  revert  to  the  Author  for  the  Eemainder 
of  the  Term  given  by  this  Act :  Provided  always,  that  during  the 

1  Bepealed  by  Statute  Law  Bevision  Act,  1888  (2), 
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Term    of    Twenty-eight   Years   the   said  Proprietor,   Projector, 

Publisher,  or  Conductor  shall  not  publish  any  such  Essay,  Artiele,  or 

Portion  separately  or  singly  without  the  Consent  previouslj  obtained 

^<^'or    of  the  Author  thereof,  or  his  Assigns :  Provided  also,  that  nothing 

▼ho  haye     herein  contained  shall  alter  or  affect  the  Big^ht  of  any  Person  who 

roserred  the  ^^  ■' 

Rifht  of      shall  have  been  or  who  shall  be  so  employed  as  aforesaid  to  publish 

pubhahjxig 

tiieir  any  such  his  Composition  in  a  separate  Form,  who  by  any  Oontnct 

aoporate  oxpross  or  implied,  may  have  reserved  or  may  hereafter  reserve  to 
himself  such  Bight ;  but  every  Author  reserving,  retaining,  or  having 
such  Bight  shall  be  entitled  to  the  Copyright  in  such  Composition 
when  published  in  a  separate  Form,  according  to  this  Act,  without 
prejudice  to  the  Bight  of  such  Proprietor,  Projector,  Publisher,  or 
Conductor  as  aforesaid. 

Praetors       XIX.  And  he  it  enacted,  TTuU^ihe  Proprietor  of  the  Copyright  in 

nndia&        any  EncydopsBdia,  Beview,  Magazine,  Periodical  Work,  or  other 

and  Works    Work  published  in  a  Series  of  Books  or  Parts,  shall  be  entitled  to  all 

allies  may  the  Benefits  of  the  Begistration  at  Stationers  Hall  under  this  Act 

^ter  at  once  ^^  entering  in  the  said  Book  of  Begistry  the  Title  of  such  Encydo- 

Hall,  and     p»dia,  Bcvicw,  Periodical  Work,  or  other  Work  published  in  a  8&ies 

ha^£e      o^  Books  or  Partsy  the  Time  of  the  first  Publication  of  the  First 

^e'^git    Volume,  Number,  or  Part  thereof,  or  of  the  first  Number  or  Volume 

Se*whoie.     ^*  published  after  the  passing  of  this  Act  in  any  such  work  which 

shall  have  been  published  heretofore,  and  the  Name  and  Place  of 

Abode  of  the  Proprietor  thereof,  and  of  the  Publisher  thereof,  when 

such  Publisher  shall  not  also  be  the  Proprietor  thereof. 

The  Pro-  XX.  And  whereos  an  Act  was  passed  in  the  Third  Tear  of  ike  Bei^ 

s  &  4  w.  4.  of  Sis  laJte  Majesty,  to  amend  the  Law  relating  to  Dramatic  Literary 
extended  to  Property,  and  it  is  expedient  to  extend  the  Term  of  the  sole  Liberty, 
com^  of  representing  JDramaiic  Pieces  given  hy  thai  Act  to  the  fmU  Time 
thJ^TOT^of  ^  ^*«  -^^^  provided  for  the  Continuance  of  Copyright :  And  whereas 
^""p^^  ^  ^  e^^ient  to  extend  to  Musical  ComposiHons  the  Benefits  ^ 
appujdtf*  ^^^  ^^^  ^^  ^0  ^/  *^**  ^c<;  6e  i^  therefore  enacted,  That^  the 
tibe  liberty  Provisions  of  the  said  Act  of  His  late  Majesty,  and  of  this  Act, 
«PJ^J^  shall  apply  to  Musical  Compositions,  and  thai*  the  sole  Libwty  of 
Hec€»and  representing  or  performing,  or  causing  or  permitting  to  be  repre- 
gompod-      sented  or  performed,  any  Dramatic  Piece  or  Musical  Composition, 

^  Bepealed  by  Statute  Law  ReriBion  Act,  1888  (2). 
'  Bepealed  by  Statute  Law  Revisioii  Act,  1890  (2). 
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shall  endure  and  be  the  Property  of  the  Author  thereof,  and  his 
Assigns,  for  the  Term  in  this  Act  provided  for  the  Duration  of 
Copyright  in  Books ;  and  the  Provisions  herein-before  enacted  in 
respect  of  the  Property  of  such  Copyright,  and  of  registering  the 
same,  shaU  apply  to  the  Liberty  of  representing  or  performing  any 
Dramatic  Piece  or  Musical  Composition,  as  if  tiie  same  were  herein 
expressly  re-enacted  and  applied  thereto,  save  and  except  that  the 
first  public  Eepresentation  or  Performance  of  any  Dramatic  Piece  or 
Musical  Composition  shall  be  deemed  equivalent,  in  the  Construction 
of  this  Act,  to  the  first  Publication  of  any  Book  :  Provided  always, 
that  in  case  of  any  Dramatic  Piece  or  Musical  Composition  in 
Manuscript,  it  shall  be  sufficient  for  the  Person  having  the  sole 
Liberty  of  representing  or  performing,  or  causing  to  be  represented 
or  performed  the  same,  to  register  only  the  Title  thereof,  the  Name 
and  Place  of  Abode  of  the  Author  or  Composer  thereof,  the  Name 
and  Place  of  Abode  of  the  Proprietor  thereof,  and  the  Time  and 
Place  of  its  first  Eepresentation  or  Performance. 

XXI.  And  he  it  enacted,  That^  the  Person  who  shall  at  any  Time  Proiwietore 
have  the   sole  Liberty  of  representing  such  Dramatic  Piece  or  Dramatic 
Musical  Composition  shall  have  and  enjoy  the  Eemedies  given  and  tio^d^ 
provided  in  the  said  Act  of  the  Third  and  Fourth  Years  of  the  itemedios  ^ 
Beign  of  His  late  Majesty  King  William  the  Fourth,  passed  to  P&^vF.4. 
amend  the  Laws  relating  to  Dramatic  Literary  Property,  during  ^'  ^^' 

the  whole  of  his  Interest  therein,  as  fully  as  if  the  same  were  re- 
enacted  in  this  Act. 

XXII.  And  he  it  enacted,  That^  no  Assignment  of  the  Copyright  ABagmncnt 
of  any  Book  consisting  of  or  containing  a  Dramatic  Piece  or  of  a  Bram- 
Musical  Composition  shall  be  holden  to  convey  to  the  Assignee  the  not  to 
Eight  of  representing   or  performing  such  Dramatic  Piece  or  Sght^of  * 
Musical  Composition,  unless  an  Entry  in  the  said  Eegistry  Book  SST^^***" 
shall  be  made  of  such  Assignment,  wherein  shall  be  expressed  the 
Intention  of  the  Parties  that  such  Eight  should  pass  by  such 
Assignment. 

XXin.  And  he  it  enacted,  That  ^  all  Copies  of  any  Book  wherein  ^^\^ 
there  shall  be  Copyright,  and  of  which  Entry  shall  have  been  made  SjJ^l^^ 
in  the  said  Eegistry  Book,  and  which  shall  have  been  unlawfully 

1  Kepealed  by  Statute  Law  Revinon  Act,  1888  (2). 
AAA 
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pynght, 
Bxidmaybe 
recovered 
by  Action. 


^^^ri«-  printed  or  imported  without  the  Consent  of  the  registered  Pro- 
prietor of  such  Copyright,  in  Writing,  under  his  Hand  first  ob- 
tained, shall  be  deemed  to  be  the  Property  of  the  Proprietor  of  such 
Copyright,  and  who  shall  be  roistered  as  such,  and  such  registered 
Proprietor  shall,  after  Demand  thereof  in  Writing,  be  entitled  to 
sue  for  and  recover  the  same,  or  Damages  for  the  Detention  thereof, 
in  an  Action  of  Detinue,  from  any  Party  who  shall  detain  the 
same,  or  to  sue  for  and  recover  Damages  for  the  Conversion  thereof 
in  an  Action  of  Trover, 


No  Pro- 
prietor of 
Copyright 
conuncncizur 
after  this 
ActshaU 
sue  or  pro- 
ceed for  any 
Infringe- 
ment before 


Entiy  in  the 

Book  of 

Registry. 

Proyisofor 

Dramatic 

IHcces. 


XXIV.  And  he  it  enacted,  That  ^  no  Proprietor  of  Copyright  in 
any  Book  which  shall  he  first  published  after  the  passing  of  thi£ 
Act  shall  maintain  any  Action  or  Suit,  at  Law  or  in  Equity,  or 
any  summary  Proceeding,  in  respect  of  any  Infringem^it  of  sudi 
Copyright,  unless  he  shall,  before  commencing  such  Action,  Suit, 
or  Proceeding,  have  caused  an  Entry  to  be  made,  in  the  Book  of 
Begistry  of  the  Stationers  Company,  of  such  Book,  pursuant  to 
this  Act :  Provided  always,  that  the  Omission  to  make  such  Entry 
shall  not  affect  the  Copyright  in  any  Book,  but  only  the  Bight  to 
sue  or  proceed  in  respect  of  the  Infringement  thereof  as  aforesaid : 
Provided  also,  that  nothing  herein  contained  shall  prejudice  the 
Remedies  which  the  Proprietor  of  the  sole  Liberty  of  representing 
any  Dramatic  Piece  shall  have  by  virtue  of  the  Act  passed  in  the 
Third  Year  of  the  Beign  of  His  late  Majesty  King  WUliam  the 
Fourth,  to  amend  the  Laws  relating  to  Dramatic  Literazy  Property, 
or  of  this  Act,  although  no  Entry  shall  be  made  in  the  Book  of 
Begistry  aforesaid. 

XXY.  And  be  it  enacted,  That  ^  aU  Copyright  shall  be  deemed 
Personal  Property,  and  shall  be  transmissible  by  Bequest,  or,  in 
case  of  Intestacy,  shall  be  subject  to  the  same  Law  of  Distribution 
as  other  Personal  Property,  and  in  Scotland  shall  be  deemed  to  be 
Personal  and  Moveable  Estate. 


General 
Issue. 


XXVI.  And  he  it  enacted.  That  ^  if  any  Action  or  Suit  shall  be 
commenced  or  brought  against  any  Person  or  Persons  whomsoever 
for  doing  or  causing  to  be  done  anything  m  pursuance  of  this  Act, 
the  Defendant  or  Defendants  in  such  Action  may  plead  the  {xeneral 
Issue,  and  give  the  special  Matter  in  Evidence ;  and  if  upon  such 


1  Repealed  by  Statute  Law  Revision  Act,  1888  (2). 
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Action  a  Verdict  sliaJl  be  given  for  the  Defendant,  or  the  Plaintiff 
shall  become  nonsuited,  or  discontinue  his  Action,  then  the  Defen- 
dant shall  have  and  recoyer  his  full  Costs,  for  which  he  shall  have 
the  same  Eemedy  as  a  Defendant  in  any  Case  by  Law  hath ;   and  Limitation 
that  ^  all  Actions,  Suits,  Bills,  Indictments,  or  Informations,  for  ' 

any  Offence  that  shall  be  committed  against  this  Act  shall  be 
brought,  sued,  and  commenced  within  Twelve  Calendar  Months 
next  after  such  Offence  committed,  or  else  the  same  shall  be  void  ^^  to 

extend  to 

and  of  none  effect ;   provided  that  such  Limitation  of  Time  shall  Actions,  &c., 
not  extend  or  be  construed  to  extend  to  any  Actions,  Suits,  or  of  the 
other  Proceedings  which  under  the  Authority  of  this  Act  shall  or  Booiw.'^  ° 
may  be  brought,  sued,  or  commenced  for  or  in  respect  of  any 
Copies  of  Books  to  be  delivered  for  the  Use  of  the  British  Mvsevm, 
or  of  any  One  of  the  Four  Libraries  herein-bef  ore  mentioned. 

XXVn.  Provided  always,  and  he  it  enacted,^  That  nothing  in  ^^»  ^° 
this  Act  contained  shall  affect  or  alter  the  Bights  of  the  Two  XJni-  Univemtics 

P^^T  _-,,.,         ,.        -,^,  _  ^  and  the 

versities  of  Chford  and  Cambridge,  the  Colleges  or  Houses  of  coUeges  of 
Learning  within  the  same,  the  Four  Universities  in  Scotland^  the  niim>ter,  and 
College  of  the  Holy  and  Undivided  Trinity  of  Queen  Elizabeth    ^  ^ 
near  Dvhlin,  and  the  several  Colleges  of  Etoriy   Westminster,  and 
Winchegter,  in  any  Copyrights  heretofore  and  now  vested  or  here- 
after to  be  vested  in  such  Universities  and  Colleges  respectively, 
anything  to  the  contrary  herein  contained  notwithstanding. 

XXV ill.  Provided  also,  and  he  it  enacted.  That  ^  nothing  in  this  Saving  oil 
Act  contained  shall  affect,  alter,  or  vary  any  Bight  subsisting  at  Sightly,  °^ 
the  Time  of  passing  of  this  Act,  except  as  herein  expressly  enacted;  and  Engage- 
and  all  Contracts,  Agreements,  and  Obligations  made  and  entered  ™^  ' 
into  before  the  passing  of  this  Act,  and  all  Bemedies  relating 
thereto,  shall  remain  in  full  force,  any  thing  herein  contained  to 
the  contraiy  notwithstanding. 

XXrX.  And  he  it  enacted,  That  ^  this  Act  shall  extend  to  the  Extent  of 
United  Kingdom  of  Great  Britain  and  Ireland,  and  to  every  Part 
of  the  British  Dominions. 

XXX.  And  he  it  enacted,  That^  this  Act  may  be  amended  or  Act  may  be 

repealed   by  any  Act  to  be  passed  in  the  present  Session  of  this  session. 
Parliament. 

1  Repealed  by  Statute  Law  Reviflion  Act,  1888  (2). 
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SCHEDULE    TO    WHICH    THE    PRECEDING 
ACT    REFERS. 


No.  1. 

FoBM  of  Minute  of  Consent  to  be  entered  at  Stationers  HalL 

We,  the  underaigned,  A,B,  of  the  Author  of  a  certain  Book, 

intituled  F.Z.  [or  &e  personal  RepresentatiTe  of  the  Author,  a*  tkg  ettte  mag  Ar], 
and  CD.  of  do  hereby  oertify^,  That  we  hare  oonaented  azid 

agreed  to  accept  the  Benefits  of  the  Act  passed  in  the  Fifth  Year  of  the  Beign  of 
Her  Majesty  Queen  Victoria,  Cap.  ,  for  the  Extenaon  of  tiie  Tenn  of 

Copyright  therein  provided  by  the  said  Act,    and  hereby  dedaie  that  such 
extended  Term  of  Copyright  therein  is  the  Property  of  the  said  A.B,  or  CD. 


Dated  this 


Day  of 


18 


Witness 


(Signed) 
To  the  Begistering  Officer  appointed  by  the  Stationers  Company. 


A.B, 
CD. 


No.  2. 
Form  of  BEi^uiBiNG  Entry  of  Pbopbietoeship. 

I  ^.^.  of  Ao  hereby  certify,  That  I  am  the  Proprietor  of 

the  Copyright  of  a  Book,  intituled  Y,Z,,  and  I  hereby  require  you  to  make 
Entry  m  the  Register  Book  of  the  Stationers  Company  of  my  Proprietorship  of 
such  Cop3rright,  according  to  the  Particulars  underwritten. 


TiUe  of  Book.    I 


Y,Z. 


Name  of 

Publisher 

and  Place  of 

Publication. 


Name  and  Place 

of  Abode  of  the 

Proprietor  of  the 

Copyright. 


Dated  this  Day  of 

Witness,  CD. 


A.B. 


18 


Date  of  First 
Publicatioii. 


(Signed)        A.B. 
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No.  3. 
Originai.  Entry  of  Propbibtoeship  of  Copyright  of  a  Book. 


Time  of 
malring 

theEnt^. 


Title  of 
Book. 


r.z 


Name  of 
the  Publisher 
and  Place  of 
Publication. 


A.B. 


Name  and  Place 

of  Abode  of  the 

Proprietor  of 

the  Copyright. 


CD. 


Date  of 

First 

Publication. 


No.  4. 

Form  of  CoNcrRRENCE  of  the  Party  assigning  in  any  Book 
previously  registered. 

I  A.B,  of  being  the  Assigner  of  the  Copyright  of  the 

Book    hereunder    described,    do  hereby  require   you  to  make  Entry  of  the 
Assignment  of  the  Copyright  therein. 


Title  of  Book. 


T.Z. 


Assignor  of  the  Copyright.  |      Assignee  of  Copyright. 


A,B. 


C.J). 


Dated  this 


day  of 


18 


(Signed) 


A.B. 


No.  5. 

Form  of  Entry  of  Assignment  of  Copyright  in  any  Book 
previously  registered. 


Date  of  Entry. 

Title  of  Book. 

Assignor  of 
the  Copyright. 

Assignee  of 
Copyright. 

[Set   owt  the  Title  of 
the  Booh,  and  refer  to 
the  Page  of  the  Registry 
Booh  in  which  the  ori' 
ginal  Entry  of  the  Copy- 
right  thereof  i$  made.'] 

A,B. 

CD. 
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7  VICT.  CAP.  12. 

An  Act  to  amend  the  Law  relating  to  International 
Copyright. 

[10th  May  1844.] 

JJ/HEREA8  by  an  Ad  passed  in  the  Session-  of  Parliameni  held 
in  the  First  and  Second  Years  of  the  Beign  of  Her  pr&eni 

1  &  2  Vict  Majesty^  intituled  *  An  Act  for  securing  to  Authors  in  certain  Cases 
the  Benefit  of  international  Copyright  *  {and  which  Act  is  hereinafter, 
for  the  sake  of  Perspicuity ,  designated  as  *  the  International  Copy- 
right Act*),  Her  Majesty  was  empowered  by  Order  in  Council  to 
direct  thai  the  Authors  of  Books  which  should  after  a  future  Time, 
to  he  specified  in  such  Order  in  Council,  he  published  in  any  Foreign 
Country,  to  he  specified  in  such  Order  in  Council,  and  their  Exeeutorg, 
Administrators,  and  Assigns,  shotdd  have  the  sole  Liberty  of  printing 
and  reprinting  sv^h  Books  within  the  British  Dominions  for  such 
Term  as  Her  Majesty  should  hy  sttch  Order  in  Council  direct,  not 
exceeding  the  Term  which  Authors,  heing  British  Suhjects,  were  t^en, 
(thai  is  to  say)  at  the  Time  of  passing  the  said  Act,  entitled  to  in 
respect  of  Books  first  published  in  the  United  Kingdom ;  and  the  said 
Act  contains  divers  Enactments  securing  to  Authors  and  their  Bepre- 
sentaiives  the  Copyright  in  the  Books  to  which  any  sruih  Order  in 
Council  should  extend :  And  whereas  an  Act  was  passed  in  the  Session 
of  Parliament  held  in  the  Fifth  and  Sixth  Years  of  the  Beign  of  Her  pre- 

5  &  6  Vict,  sent  Majesty,  intituled  'An  Act  to  amend  the  Law  of  Copyright*  (and 
which  Act  is  herein-after,  for  the  sake  of  Perspicuity,  designated  as 
'the  Copyright  Amendment  Act^),  repealing  various  Acts  therein 
mentioned  relating  to  the  Copyright  of  printed  Books,  and  extending, 
defining,  and  securing  to  Authors  and  their  Bepresentaiives  the  Copy- 
right of  Books :  And  whereas  an  Act  was  passed  in  the  Session  of 
Parliament  held  in  the  Third  and  Fourth  Years  of  the  Beign  of  His 

1  Short  Titles  Act,  1896. 
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late  Majesty  King  William  the  Fourth,  intituled  '  An  Act  to  amend  s  &  4  w.  4. 
the  Laws  relating  to  Dramaiic  Literary  Property '  (and  which  Act 
18  herein-after,  for  the  saJce  of  Perspicuity,  designated  as  *the  Dramatic 
Literary  Property  Act  *),  whereby  the  sole  Liberty  of  representing  or 
causing  to  be  represented  any  DranuUic  Piece  in  any  Place  of 
Dramatic  Entertainment  in  any  Part  of  the  British  Dominions, 
which  should  be  composed  and  not  printed  or  published  by  the  Author 
thereof  or  his  Assignee,  was  secured  to  such  Author  or  his  Assignee  ; 
and  by  the  said  Act  it  was  enacted,  that  the  Author  of  any  such 
Production  which  should  thereafter  be  printed  and  published,  or  his 
Assignee,  should  have  the  lihe  sole  Liberty  of  Bepresentation  until  the 
End  of  Twenty  eight  Tears  from  the  first  Publication  thereof:  And 
whereas  by  the  said  Copyright  Amendment  Act  the  Provisions  of  the 
said  Drarnatic  Literary  Property  Act  and  of  the  said  Copyright 
Amendment  Act  were  made  applicable  to  Musical  Compositions ;  and 
it  was  thereby  also  enacted,  that  the  sole  Liberty  of  representing  or 
performing,  or  causing  or  permitting  to  be  represented  or  performed, 
in  any  Part  of  the  British  Dominions,  any  Dramatic  Piece  or  Musical 
Composition,  should  endure  and  be  the  Property  of  the  Author  thereof 
and  his  Assigns  for  the  Term  in  the  said  Copyright  Amendment  Act 
provided  for  the  Duration  of  the  Copyright  in  Boohs,  and  thai  the 
Provisions  therein  enacted  in  respect  of  the  Property  of  such  Copy- 
righl  should  apply  to  the  Liberty  of  representing  or  performing  any 
Dramatic  Piece  or  Musical  Composition :  And  whereas  under  or  by 
virtue  of  the  Four  several  Acts  next  herein-after  mentioned ;  (that  is 
to  say,)  an  Act  passed  in  the  Eighth  Year  of  the  Beign  of  His  late 
Majesty  King  Oeorge  the  Second,  intituled  *  An  Act  for  the  Encourage-  8  g.  2.  c.  is, 
m£7U  of  the  Arts  of  designing,  engraving,  and  etching  historical  and 
other  Prints,  by  vesting  the  Properties  thereof  in  the  Inventors  or 
Engravers  during  the  Time  therein  mentioned  * ;  an  Act  passed  in  the 
Seventh  Tear  of  His  late  Majesty  King  Oeorge  the  Third,  intituled 
'  An  Act  to  amend  and  render  more  effectual  an  Act  made  in  the  7  o.  3.  c.  38. 
Eighth  Year  of  the  Beign  of  King  Oeorge  the  Second,  for  Encourage- 
ment of  the  Arts  of  designing,  engraving,  and  etching  historical  and 
other  Prints;  and  for  vesting  in  and  securing  to  Jane  Hogarth, 
Widow,  the  Property  in  certain  Prints*;  an  Act  passed  in  the 
Seventeenth  Year  of  the  Beign  of  His  late  Majesty  King  Oeorge  the 
Third,  intituled  *An  Act  for  more  effectually  securing  the  Property  of  17  0.3.  c.  57, 
Prints  to  Inventors  and  Engravers,  by  enabling  them  to  sue  for  and 
recover  Penalties  in  certain  Cases  * ;  and  an  Act  passed  in  the  Session 
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of  Parliament  held  in  the  Sixth  and  Seventh  Years  of  the  Beign  of 
6  ft  7  w.  4.  Hie  late  Majesty  King  William  the  Fourth,  intUvled  *  An  Act  to 
extend  the  Protection  of  Copyright  in  Prints  and  Engravings  to 
Ireland*;  {and  which  said  Four  several  Acts  are  herein^after,  for  the 
sake  of  Perspicuity,  designated  as  the  Engraving  C&pyright  Acts;) 
every  Person  who  invents  or  designs,  engraves,  etches,  or  works  in  Metzo- 
tinlo  or  Chiaro^oscuro,  or  from  his  own  Work,  Design,  or  In^>enJtion 
causes  or  procures  to  he  designed,  engraved,  etched,  or  worked  in  Meao- 
tinto  or  Ghiaro-oscuro  any  historical  Print  or  Prints,  or  any  Print  or 
Prints  of  any  Portrait,  Conversation,  Landscape,  or  Architecture, 
Map,  Chart,  or  Pla/n,  or  a/ny  other  Print  or  Prints  whatsoever,  and 
every  Person  who  engraves,  etches,  or  works  in  Metzotirdo  or  Chiaro- 
oscuro,  or  causes  to  he  engraved,  etched,  or  worked,  any  Print  taken 
from  any  Picture,  Drawing,  Model,  or  Sculpture,  either  ancient  or 
modem,  notwithstanding  such  Print  shall  not  have  heen  graven  or 
drawn  from  the  original  Design  of  such  Graver,  Etcher,  or  Drafts- 
man, is  entitled  to  the  Copyright  of  such  Print  for  the  Term  of 
Twenty-eight  Years  from  the  first  publishing  thereof;  and  hy  ^  said 
several  Engraving  Copyright  Acts  it  is  provided  that  the  Name  of 
the  Proprietor  shall  he  truly  engraved  on  ea/ih  Plate,  and  printed  on 
every  such  Print,  and  Remedies  are  provided  for  the  Infringement 
of  such  Copyright:  And  whereas  under  and  hy  virtue  of  an  Act 
passed  in  the  Thirty-eighth  Year  of  the  Beign  of  His  late  Majesty 
380.8.C71.  King  George  the  Third,  intituled  'An  Act  for  encouraging  the  Art  of 
making  new  Models  and  Casts  of  Busts  and  other  Thimgs  Uierein 
mentioned,^  and  of  an  Act  passed  in  the  Fifty-fourth  Year  of  the 
^o.3.c.56.  Beign  of  His  late  Majesty  King  George  the  Third,  intitule  'An  Act 
to  amend  and  render  more  effectual  an  Act  of  His  present  Majesty, 
for  encoura^ging  the  Art  of  making  new  Models  and  Casts  of  Busts 
and  other  Things  therein  mentioned,  and  for  giving  further  En- 
couragement to  such  Arts,^  {and  which  said  Acts  are,  for  the  sake  of 
Perspicuity,  herein-after  designated  as  the  Sculpture  Copyright  Acts,) 
every  Person  who  makes  or  causes  to  he  made  any  new  and  original 
Sculpture,  or  Model  or  Copy  or  Cast  of  the  Human  Figure,  any 
Bust  or  Part  of  the  Human  Figure  clothed  in  Drapery  or  otherwise, 
any  Animal  or  Part  of  any  Animal  combined  wUh  the  Human 
Figure  or  otherwise,  any  Subject,  heing  Matter  of  Invention  in 
Sculpture,  am/  Alto  or  Basso  Believo,  representing  any  of  the  Matters 
aforesaid,  or  any  Cast  from  Nature  of  the  Human  Figure  or  Part 
thereof,  or  of  any  Animal  or  Part  thereof,  or  of  any  such  Subject 
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representing  any  of  the  Matters  aforesaid,  whether  separate  or  com,' 
hined,  is  entitled  to  the  Copyright  in  such  new  and  original  Sculpture, 
Model,  Copy,  and  Goat,  for  'Fourteen  Years  from  first  putting  forth 
and  publishing  the  same,  and  for  an  additional  Period  of  Fourteen 
Tears  in  case  the  original  Maker  is  living  at  the  End  of  the  first 
Period;  and  by  the  said  Acts  it  is  provided  that  the  Name  of  the 
Proprietor,  with  the  Bate  of  the  Publication  thereof,  is  to  he  put  on 
aU  such  Sculptures,  Models,  Copies,  and  Casts,  and  Remedies  are 
provided  for  the  Infringement  of  such  Copyright :  And  whereas  the 
Powers  vested  in  Her  Majesty  by  the  said  Intematiorud  Copyright 
Act  are  insufficient  to  enable  Her  Majesty  to  confer  upon  Authors 
of  Books  first  published  in  Foreign  Countries  Copyright  of  the  like 
Buralion,  and  with  the  like  Remedies  for  the  Infringement  thereof, 
which  are  conferred  and  provided  by  the  said  Copyright  Am^endment 
Act  with  respect  to  Authors  of  Books  first  published  in  the  British 
Dominions;  and  the  said  International  Copyright  Act  does  not 
empower  Her  Majesty  to  confer  a/ny  exclusive  Right  of  representing 
or  performing  Dramatic  Pieces  or  Musical  Compositions  first  pub- 
lished  in  Foreign  Countries  upon  the  Authors  thereof,  nor  to  extend 
the  Privilege  of  Copyright  to  Prints  and  Sculpture  first  published 
abroad ;  and  it  is  expedient  to  vest  increased  Powers  in  Her  Majesty 
in  this  respect,  and  for  thai  Purpose  to  repeal  the  said  International 
Copyright  Act,  and  to  give  such  other  Powers  to  Her  Majesty,  and 
to  make  such  further  Provisions,  as  are  herein-after  contained^:  Be 
it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritu^d  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same.  That  the  said  recited  Act  herein  designated  ^^  ®' 
as  the  International  Copyright  Act  shall  be  and  the  sams  is  hereby  ^^^^,. 
repealed?  Act. 

n.  And  be  it  enacted,  That^  it  shall  be  lawful  for  Her  Majesty,  Majesty,  by 
by  any  Order  of  Her  Majesty  in  Council,  to  direct  tbat,  as  respects  ^^^ 
ail  or  any  particular  Class  or  Classes  of  the  following  Works,  may  direct 
(namely,)  Books,  Prints,  Articles  of  Sculpture,  and  other  Works  Authors, 
of  Art,  to  be  defined  in  such  Order,  which  shall  after  a  future  works  flrat 
Time,  to  be  specified  in  such  Order,  be  first  published  in  any  Fn  Foreign 
Foreign  Country  to  be  named  in  such  Order,  the  Authors,  Inventors,  ghau  have 

^  Repealed  by  Statute  Law  Revision  Act,  1891. 
>  Repealed  by  Statute  I^aw  Revision  Act^  1874  (2). 
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<^yngiit  Designers,  Engravers,  and  Makers  thereof  respectively,  their 
within  Her  respective  Executors,  Administrators,  and  Assigns,  shall  have  the 
Domi^oofl.  Privilege  of  Copyright  therein  during  such  Period  or  respective 
Periods  as  shall  be  defined  in  such  Order,  not  exceeding,  however, 
as  to  any  of  the  above-mentioned  Works,  the  Term  of  Copyright 
which  Authors,  Inventors,  Designers,  Engravers,  and  Makans  of 
the  like  Works  respectively  first  published  in  the  United  Kingdom 
may  be  then  entitled  to  under  the  herein-before  recited  Acts 
respectively,  or  under  any  Acts  which  may  hereafter  be  passed  in 
that  Behalf. 

w <Je  <>^«      m.  And  he  it  enacted,  That^  in  case  any  such  Order  shall  apply 
Boo^  the    to  Books,  all  and  singular  the  Enactments  of  the  said  Copyright 
Law  AR  to     Amendment  Act,  and  of  any  other  Act  for  the  Time  being  in  force 
published     with  relation  to  the  Copyright  in  Books  first  published  in  this 
Country       Country,  shall,  from  and  after  the  Time  so  to  be  specified  in  that 
to  the  ^ooks  Behalf  in  such  Order,  and  subject  to  such  Limitation  as  to  the 
theoider     Duration  of  the  Copyright  as  shall  be  therein  contained,  apply  to 
^^^^  ^*^  and  be  in  force  in  respect  of  the  Books  to  which  such  Order  shall 
Exceptions,  ^j^^jj^  ^nd  which  shall  have  been  registered  as  herein-after  is 
provided,  in  such  and  the  same  Manner  as  if  such  Books  were  first 
published  in  the  United  Kingdom,  save  and  except  such  of  the  sud 
Enactments,  or  such  Parts  thereof,  as  shall  be  excepted  in  such 
Order,  and  save  and  except  such  of  the  said  Enactments  as  relate 
to  the  Delivery  of  Copies  of  Books  at  the  British  Museum,  and  to 
or  for  the  Use  of  the  other  Libraries  mentioned  in  the  said  Copy- 
right Amendment  Act. 

If  the  Order      IV.  And  he  it  enacted,  That^  in  case  any  such  Order  shall  apply 

Prints,  to  Prints,  Articles  of  Sculpture,  or  to  any  such  other  Works  of 

&c.,  the  Art  as  aforesaid,  all  and  singular  the  Enactments  of  the  said 

li^as^to  Engraving  Copyright  Acts  and  the  said  Sculpture  Copyright  Acts, 

Sculptures  or  of  any  other  Act  for  the  Time  being  in  force  with  relation  to 

liSleS^n  the  Copyright  in  Prints  or  Articles  of  Sculpture  first  published  in 

crantry  t^^is  Country,  and  of  any  Act  for  the  Time  being  in  force  with 

S^^e*^P^^  relation  to  the  Copyright  in  any  similar  Works  of  Art  firet 

SJSptiires,  published  in  this  Country,  shall,  from  and  after  the  Time  so  to  be 

whi^such  specified  in  that  Behalf  in  such  Order,  and    subject   to  such 

uteT™"  liimitation  as  to  the  Duration  of  the  Copyright  as  shall  be  therein 

1  Repealed  by  Statute  Law  Revision  Act,  1891. 
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oontamed  respectiyelj,  apply  to  and  be  in  force  in  respect  of  the 
Prints,  Articles  of  Sculpture,  and  other  Works  of  Art  to  which 
such  Order  shaJl  extend,  and  which  shall  have  been  registered  as 
herein-after  is  provided,  in  such  and  the  same  Manner  as  if  such 
Articles  and  other  Works  of  Art  were  first  published  in  the 
United  Kingdom,  save  and  except  such  of  the  said  Enactments  or 
such  Parts  thereof  as  shall  be  excepted  in  such  Order. 

V.  And  he  it  enacied,  That^  it  shall  be  lawful  for  Her  Majesty,  Hot  Majesty 
by  any  Order  of  Her  Majesty  in  Council,  to  direct  that  the  Authors  Orjcrin 
of  Dramatic  Pieces  and  Musical  Compositions  which  shall  after  a  dii^t  that 
future  Time,  to  be  specified  in  such  Order,  be  first  publicly  repre-  cmni^ra 
sented  or  performed  in  any  Foreign  Country  to  be  named  in  such  pieces  ^<?*^ 
Order,  shall  have  the  sole  Liberty  of  representing  or  performing  cSS^. 
in  any  Part  of  the  British  Dominions  such  Dramatic  Pieces  or  puSSdy  * 
Musical  Compositions  during  such  Period  as  shall  be  defined  in  J^^^*^ 
such  Order,  not  exceeding  the  Period  during  which  Authors  of  pJJ^^"' 
Dramatic  Pieces  and  Musical  Compositions  first  publicly  repre-  SSi  have 
sented  or  performed  in  the  United  Kingdom  may  for  the  Time  be  ^hteinthe 
entitled  by  Law  to  the  sole  Liberty  of  representing  and  performing  ^^^. 
the  same ;  and  from  and  after  the  Time  so  specified  in  any  such 
last-mentioned  Order  the  Enactments  of  the  said  Dramatic  Literaiy 
Property  Act  and  of  the  said  Copyright  Amendment  Act,  and  of 
any  other  Act  for  the  Time  being  in  force  with  relation  to  the 
Liberty  of  publicly  representing  and  performing  Dramatic  Pieces 
or  Musical  Compositions,  shall,  subject  to  such  Limitation  as  to 
the  Duration  of  the  Eight  conferred  by  any  such  Order  as  shall  be 
therein   contained,  apply  to  and  be  in  force  in  respect  of  the 
Dramatic  Pieces  and  Musical  Compositions  to  which  such  Order 
shall  extend,  and  which  shall  have  been  registered  as  herein-after 
is  provided,  in  such  and  the  same  Manner  as  if  such  Dramatic 
Pieces  and  Musical  Compositions  had  been  first  publicly  repre- 
sented and  performed  in  the  British  Dominions,  save  and  except 
such  of  the  said  Enactments  or  such  Parts  thereof  as  shall  be 
excepted  in  such  Order. 

VI.  Provided  always,  and  he  it  enacted,^  That  no  Author  of  any  Particulars 
Book,  Dramatic  Piece  or  Musical  Composition,  or  his  Executors,  M>rred  oa  to 
Administrators,    or   Assigns,    and    no    Inventor,    Designer,    or    ®^*^ 

*  Repealed  by  Statute  Law  Revision  Act,  1891. 
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Mid  to  Do-  Engraver  of  any  Print,  or  Maker  of  any  Article  of  Sculpture,  or  other 
0^168^  Work  of  Art,  liig  Executors,  Administrators,  or  Assigns,  shall  he 
entitled  to  the  Benefit  of  this  Act,  or  of  any  Order  in  Council  to  he 
issued  in  pursuance  thereof,  unless,  within  a  Time  or  Times  to  he 
in  that  Behalf  prescribed  in  each  such  Order  in  Council,  such  Book, 
Dramatic  Piece,  Musical  Composition,  Print,  Article  of  Sculpture, 
or  other  Work  of  Art,  shall  have  been  so  roistered,  and  sudi  Copy 
thereof  shall  have  been  so  delivered  as  herein-after  is  mentioned ; 
(that  is  to  say,)  as  regards  such  Book,  and  also  such  Dramatic 
Piece  or  Musical  Composition,  (in  the  event  of  the  same  having 
been  printed,)  the  Title  to  the  Copy  thereof,  the  Name  and  Place 
of  Abode  of  the  Author  or  Composer  thereof,  the  Name  and  Place 
of  Abode  of  the  Proprietor  of  the  Copyright  thereof,  the  Time  and 
Place  of  the  first  Publication,  Eepresentation,  or  Performance 
thereof,  as  the  Case  may  be,  in  the  Foreign  Country  named  in  the 
Order  in  Council  under  which  the  Benefits  of  this  Act  shall  be 
claimed,  shall  be  entered  in  the  Eegister  Book  of  the  Company  of 
Stationers  in  London,  and  One  printed  Copy  of  the  whole  of  such 
Book,  and  of  such  Dramatic  Piece  or  Musical  Composition,  in  the 
event  of  the  same  having  been  printed,  and  of  every  Volume 
thereof,  upon  the  best  Paper  upon  which  the  largest  Number  or 
Impression  of  the  Book,  Dramatic  Piece,  or  Musical  Composition 
shaU  have  been  printed  for  Sale,  together  with  all  Maps  and  Prints 
relating  thereto,  shall  be  delivered  to  the  Officer  of  the  Company 
of  Stationers  at  the  Hall  of  the  said  Company ;  and  as  regards 
Dramatic  Pieces  and  Musical  Compositions  in  Manuscript,  the 
Title  to  the  same,  the  Name  and  Place  of  Abode  of  the  Author  or 
Composer  thereof,  the  Name  and  Place  of  Abode  of  the  Proprietor 
of  the  Bight  of  representing  or  performing  the  same,  and  the  Time 
and  Place  of  the  first  Bepresentation  or  Performance  thereof  in  the 
Country  named  in  the  Order  in  Council  under  which  the  Benefit 
of  the  Act  shaU  be  claimed,  shall  be  entered  in  the  said  Begister 
Book  of  the  said  Company  of  Stationers  in  London ;  and  as  regards 
Prints,  the  Title  thereof,  the  Naone  and  Place  of  Abode  of  the 
Inventor,  Designer,  or  Engraver  thereof,  the  Name  of  the  Pro- 
prietor of  the  Copyright  therein,  and  the  Time  and  Plaoe  of  the 
first  Publication  thereof  in  the  Foreign  Country  named  in  the 
Order  in  Council  under  which  the  Benefits  of  the  Act  shall  be 
claimed,  shall  be  entered  in  the  said  Register  Book  of  the  said 
Company  of  Stationers  in  London,  and  a  Copy  of  such  Print,  upon 
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the  best  Paper  upon  which  the  largest  Number  or  Impressions  of 
the  Print  shall  have  been  printed  for  Sale,  shall  be  delivered  to  the 
Officer  of  the  Company  of  Stationers  at  the  Hall  of  the  said  Com- 
pany ;  and  as  regards  any  such  Article  of  Sculpture,  or  any  such 
other  Work  of  Art  as  aforesaid,  a  descriptive  Title  thereof,  the 
Name  and  Place  of  Abode  of  the  Maker  thereof,  the  Name  of  the 
Proprietor  of  the  Copyright  therein,  and  the  Time  and  Place  of  its 
first  Publication  in  the  Foreign  Country  named  in  the  Order  in 
Council  under  which  the  Benefit  of  this  Act  shall  be  claimed,  shall 
be  entered  in  the  said  Register  Book  of  the  said  Company  of 
Stationers  in  London;  and  the  Officer  of  the  said  Company  of 
Stationers  receiving  such  Copies  so  to  be  delivered  as  aforesaid 
shall  give  a  Beceipt  in  Writing  for  the  same,  and  such  Delivery 
shall  to  all  Intents  and  Purposes  be  a  sufficient  Delivery  under  the 
Provisions  of  this  Act. 

Vn.  Provided  always,  and  be  U  enacted,^  That  if  a  Book  be  in  case  of 
published  anonymously  it  shall  be  sufficient  to  insert  in  the  Entry  uSSod  ^^ 
thereof  in  such  Register  Book  the  Name  and  Place  of  Abode  of  the  *^^^**"^ 
first  Publisher  thereof,  instead  of  the  Name  and  Place  of  Abode  of  thn»ub- 
the  Author  thereof,  together  with  a  Declaration  that  such  Entry  is  gumdent. 
made  either  on  behalf  of  the  Author  or  on  behalf  of  such  first 
Publisher,  as  the  Case  may  require. 

Vlii.  And  be  it  enacted,  That^  the  several  Enactments  in  theThePro- 
said  Copyright  Amendment  Act  contained  with  relation  to  keep-  ^^py- 
ing  the  said  Register  Book,  and  the  Inspection  thereof,  the  Searches  A^^dment 
therein,  and  the  Delivery  of  certified  and  stamped  Copies  thereof,  ^^^' 
the  Reception  of  such  Copies  in  Evidence,  the  making  of  false  SS^giScr 
Entries  in  the  said  Book,  and  the  Production  in  Evidence  of  eom^n^^of 
Papers  falsely  purporting  to  be  Copies  of  Entries  in  the  said  Book,  &  "^'^ly 
the  Applications  to  the  Courts  and  Judges  by  Persons  aggrieved  ^dCTttSl 
by  Entries  in  the  said  Book,  and  the  expunging  and  varying  such  ^^' 
Entries,  shall  apply  to  the  Books,  Dramatic  Pieces,  and  Musical 
Compositions,  Prints,  Articles  of  Sculpture,  and  other  Works  of 
Art,  to  which  any  Order  in  Council  issued  in  pursuance  of  this 
Act  shall  extend,  and  to  the  Entries  and  Assignments  of  Copyright 
and  Proprietorship  therein,  in  such  and  the  same  Manner  as  if 
such  Enactments  were  here  expressly  enacted  in  relation  thereto, 

^  Repealed  by  Statute  Law  Revision  Act,  1891, 
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save  and  exoept  that  the  Forms  of  Entry  prescribed  bj  the  said 
Copyright  Amendment  Act  may  be  varied  to  meet  the  Circum- 
stances of  the  Case,  and  that  the  Sum  to  be  demanded  by  the 
Officer  of  the  said  Company  of  Stationers  for  Tnalrmg  any  Entry 
required  by  this  Act  shall  be  One  Shilling  only. 

As  to  ex-  IX.  And  be  it  enacted^  That^  every  Entry  made  in  pursuance  of 

pnngiiig  or  ¥  •/  ^ 

vaiying  this  Act  of  a  first  Publication  shall  be  prima  facie  Proof  of  a 
grounded  in  rightful  first  Publication ;  but  if  there  be  a  wrongful  first  Publica- 
flrst^^u-  tion,  and  any  Party  have  availed  himself  thereof  to  obtain  an 
Entry  of  a  spurious  Work,  no  Order  for  expunging  or  vaiymg 
such  Entry  shall  be  made  unless  it  be  proved  to  the  Satisfaction  of 
the  Court  or  of  the  Judge  taking  cognizance  of  the  Application  for 
expimging  or  varying  such  Entry,  first,  with  respect  to  a  wrongful 
Publication  in  a  Coimtry  to  which  the  Author  or  first  Publisher 
does  not  belong,  and  in  regard  to  which  there  does  not  subsist 
with  this  Country  any  Treaty  of  International  Copyright, 
that  the  Party  making  the  Application  was  the  Author  or 
first  Publisher,  as  the  Case  requires;  second,  with  respect  to 
a  wrongful  first  Publication  either  in  the  Country  where  a 
rightful  first  Publication  has  taken  place,  or  in  regard  to  which 
there  subsists  with  this  Country  a  Treaty  of  International  Copy- 
right, that  a  Court  of  competent  Jurisdiction  in  any  such  Country 
where  such  wrongful  first  Publication  has  taken  place  has  given 
Judgment  in  favour  of  the  Bight  of  the  Party  claiming  to  be  the 
Author  or  first  Publisher. 

Copies  of  X.  And  be  it  enacted,  That^  all  Copies  of  Books  wherein  there 

Books 

wherein       shall    be    any    subsisting  Copyright  under  or  by  virtue  of  this 
issub^ting  Act,  or  of  any  Order  in  Council  made  in  pursuance  thereof. 
Act  printed  printed  or  reprinted  in  any  Foreign  Country  except  that  in  which 
coox^^^    such  Books  were  first  published,  shall  be  and  the  same  are  hereby 
t w  whSe-  absolutely  prohibited  to  be  imported  into  any  Part  of  the  British 
wiw^~^  Dominions,  except  by  or  with  the  Consent  of  the  registered  Pro- 
prohibit     prietor   of   the    Copyright  thereof,  or   his  Agent  authorized  in 
portedT"      Writing,  and  if  imported  contrary  to  this  Prohibition  the  same  and 
the  Importers  thereof  shall  be  subject  to  the  Enactments  in  force 
relating  to  Goods  prohibited  to  be  imported  by  any  Act  relating 
to  the  Customs ;  and  as  respects  any  such  Copies  so  prohibited  to 

1  Repealed  by  Statute  Law  Revision  Act,  1891 . 
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be  imported,  and  also  as  respects  any  Copies  unlawfully  printed  in 
any  Place  whatsoever  of  any  Books  wherein  there  shall  be  any  such 
subsisting  Copyright  as  aforesaid,  any  Person  who  shall  in  any 
Part  of  the  British  Dominions  import  such  prohibited  or  unlaw- 
fully printed  Copies,  or  who,  knowing  such  Copies  to  be  so  un- 
lawfully imported  or  unlawfully  printed,  shall  sell,  publish,  or 
expose  to  sale  or  hire,  or  shall  cause  to  be  sold,  published,  or 
exposed  to  sale  or  hire,  or  have  in  his  Possession  for  sale  or  hire, 
any  such  Copies  so  unlawfully  imported  or  unlawfully  printed, 
such  Offender  shall  be  liable  to  a  special  Action  on  the  Case  at 
the  Suit  of  the  Proprietor  of  such  Copyright,  to  be  brought  and 
prosecuted  in  the  same  Courts  and  in  the  same  Manner,  and  with 
the  like  Eestrictions  upon  the  Proceedings  of  the  Defendant,  as 
are  respectively  prescribed  in  the  said  Copyright  Amendment  Act 
with  relation  to  Actions  thereby  authorized  to  be  brought  by 
Proprietors  of  Copyright  against  Persons  importing  or  selling 
Books  unlawfully  printed  in  the  British  Dominions. 

XI.  And  he  it  enacted,  That^  the  said  Officer  of  the  said  Com-  officer  of 
pany  of  Stationers  shall  receive  at  the  Hall  of  the  said  Company  compan7 
every  Book,  Volume,  or  Print  so  to  be  delivered  as  aforesaid,  and  booST&c 
within  One  Calendar  Month  after  receiving  such  Book,  Volume,  or  Sitirii 
Print  shall  deposit  the  same  in  the  Library  of  the  British  Museum.    "^"™* 

XTT.  Provided  always,  and  he  it  enacted,  That^  it  shall  not  be  ^®g^". 
requisite  to  deliver  to  the  said  Officer  of  the  said  Stationers  Com-  Editions. 
pany  any  printed  Copy  of  the  Second  or  of  any  subsequent  Edition 
of  any  Book  or  Books  so  delivered  as  aforesaid,  unless  the  same 
shall  contain  Additions  or  Alterations. 

XTTT.  And  he  it  enacted,   That^  the  respective  Terms  to  be  Orders  in 
specified  by  such  Orders  in  Council  respectively  for  the  Continu-  upeSry  °^^ 
ance  of  the  Privilege  to  be  granted  in  respect  of  Works  to  be  first  Periods  for 
published  in  Foreign  Countries  may  be  different  for  Works  first  poiSgn 
published  in  different  Foreign  Countries  and  for  different  Classes  andfOT*'* 
of   such  Works;  and   that^  the  Times  to  be  prescribed  for  the  cif^^if 
Entries  to  be  made  in  the  Eegister  Book  of  the  Stationers  Com-  ^"^« 
pany,  and  for  the  Deliveries  of  the  Books  and  other  Articles  to 
the  said  Officer  of  the  Stationers  Company,  as  herein-before  is 

^  Repealed  by  Statute  Law  Revision  Act,  1891. 
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mentioned,  may  be  different  for  different  Foreign  Countries  and 
for  different  Glasses  of  Books  or  other  Articles. 

No  Order  XIV.  Provided  olwayB,  and  he  U  enacted.  That  no  »uch  Order 

tohavoany  in  CouncU  bKoU  have  any  Effect  unless  it  shall  be  therein  stated, 
it^tatM°^**  (wr  the  Oround  for  issuing  the  same,  thai  due  Protection  has  been 
TOdprocai  secured  by  the  Foreign  Power  so  named  in  such  Order  in  CouncU 
^2^^.  for  the  Benefit  of  PaHies  interested  in  Works  first  published  in  the 
Dominions  of  Her  Majesty  similar  to  those  comprised  in  such  Order} 

ordenin  XY.  And  be  it  &na4ded,  That^  every  Order  in  Council  to  be  made 
b^b^^  under  the  Authority  of  this  Act  shall  as  soon  as  may  be  after  tlie 
^^l^^and  making  thereof  by  Her  Majesty  in  Council  be  published  in  the 
^^^®  London  Oaxette,  and  from  the  Time  of  such  Publication  shall  have 
^f^^      the  same  Effect  as  if  every  Part  thereof  were  included  in  this  Act. 

oniarein  XVI.  And  be  it  enacted,  ThaJt^  a  Copy  of  every  Order  of  Her 

be  laid         Majesty  in  Council  made  under  this  Act  shall  be  laid  before  both 

liament       HousoB  of  Parliament  within  Six  Weeks  after  issuing  the  same,  if 

Parliament  be  then  sitting,  and  if  not,  then  within  Six  Weeks  after 

the  Commencement  of  the  then  next  Session  of  P&rliament. 

Ordenin  XVIL  And  be  it  enacted.  That  it  shall  be  lawful  for  Her  Majesiy 

be  wvok^^  by  an  Order  in  Council  from  Time  to  Time  to  revoke  or  alter  any 

Order  in  CouncU  previously  made  under  the  AuthorUy  of  Utis  Ad, 

but  nevertheless  without  Prejudice  to  any  Rights  acquired  previously 

to  such  Revocation  or  Alteration} 

Tnuwia-  XVIIL  Provided  always,  and  be  it  enacted.  That  nothing  in  this 

Act  contained  shaU  be  construed  to  prevent  the  printing.  Publication, 
or  Sale  of  any  Translation  of  any  Book  the  Author  whereof  and  his 
Assigns  may  be  entitled  to  the  Benefit  of  this  Act} 

Authors  of  XIX.  And  be  it  enacted,  That^  neither  the  Author  of  any  Book, 
BubUshod  nor  the  Author  or  Composer  of  any  Dramatic  Piece  or  Musical 
CouiSw*  Composition,  nor  the  Inventor,  Designer,  or  Engraver  of  any 
to  cmyright  Print,  nor  the  Maker  of  any  Article  of  Sculptiu^e,  or  of  such  other 
^^  fhis  Work  of  Art  as  aforesaid,  which  shall  after  ^e  passing  of  this  Act 
^^  be  first  published  out  of  Her  Majesty's  Dominions,  shall  have  any 

Copyright  therein  respectively,  or  any  exclusive  Bight  to  the  puUk 

^  Repealed  by  the  International  Copyright  Act,  1886,  sec.  12. 
*  Repealed  by  Statute  Law  Revision  Act,  1891. 
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Eepresentation  or  Performance  thereof,  otherwise  than  such  (if 
any)  as  he  may  become  entitled  to  under  this  Act. 

XX.  And  he  it  enacted,  TTiat^  in  the  Construction  of  this  Act  Jnterpretat- 

tion  Claose. 

the  Word  'Book'  shall  be  construed  to  include  *  Volume,* 
'Pamphlet,'  'Sheet  of  Letter-press,'  'Sheet  of  Music,'  'Map,' 
'  Chart,'  or  '  Plan ' ;  tmd  the  Expression  '  Articles  of  Sculpture ' 
shall  mean  all  such  Sculptures,  Models,  Copies,  and  Casts  as  are 
described  in  the  said  Sculpture  Copyright  Acts,  and  in  respect  of 
which  the  Privileges  of  Copyright  are  thereby  conferred ;  and  the 
Words  '  printing '  and  '  re-printing,'  shall  include  engraving  and 
any  other  Method  of  multiplying  Copies ;  and  the  Expression  '  Her 
Majesty '  shaM  include  the  Heirs  and  Successors  of  Her  Majesty^ ; 
and  the  Expressions  '  Order  of  Her  Majesty  in  Council,'  *  Order 
in  Cotmcil,*  and  'Order,*  shall  respectively  mean  Order  of  Her 
Majesty  acting  by  and  with,  the  Advice  of  Her  Majesty's  Most 
Honourable  Privy  Council ;  and  the  Expression  '  OflGicer  of  the 
Company  of  Stationers '  shall  mean  the  OflGicer  appointed  by  the 
said  Company  of  Stationers  for  the  Purposes  of  the  said  Copy- 
right Amendment  Act ;  and  in  describing  any  Persons  or  Things 
any  Word  importing  the  Plural  Number  shall  mean  also  One 
Person  or  Thing,  and  any  Word  importing  the  Singular  Number 
shall  include  several  Persons  or  Things,  and  any  Word  importing 
the  Masculine  shaU  include  also  the  Feminine  Gender ;  unless  in 
any  of  such  Cases  there  shall  be  something  in  the  Subject  or  Con- 
text repugnant  to  such  Construction. 

XXI.  And  he  it  enacted.  That  this  Act  may  he  amended  or  Act  maj  be 
repealed  hy  any  Act  to  he  passed  in  this  present  Session  of  Par-  ti^sessioii. 


liament.'^ 


*  Repealed  by  Statute  Law  Revision  Act,  1891. 
»  Repealed  by  Statute  Law  Revision  Act,  1874  (2). 
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10  AND  11  VICT.  CAP.  95. 

An  Act  to  amend  the  Law  relating  to  the  Protection  in  the 
Colonies  of  Works  entitled  to  Copyright  in  the  United 
Kingdom. 

[22rf  July  1847.] 

TJ/HEBEA8  by  an  Act  passed  in  the  Session  of  ParUameni 
holden  in  the  Fifth  and  Sixth  Years  of  Her  present  Majesty, 

5  &  6  Vict.  intUtded  *An  Act  to  amend  the  Law  of  Copyright,^  it  is  amongst  other 
things  enacted^  thai  it  shall  not  be  lawful  for  any  Person  not  being 
the  Proprietor  of  the  Copyright,  or  som^  Person  avihorized  by  him, 
to  ^import  into  any  Part  of  the  United  Kingdom,  or  into  any  other 
Part  of  the  British  Dominions,  for  Sale  or  Hire,  any  printed  Book 
first  composed  or  written  or  printed  or  published  in  any  Part  of  the 
United  Kingdom  wherein  there  shall  be  Copyright,  and  reprinted  in 
any  Country  or  Place  whatsoever  out  of  the  British  Dominions:  And 
whereas  by  an  Act  passed  in  the  Session  of  Parliament  holden  in  the 
Eighth  and  Ninth   Years  of  the  Reign  of  Her  present  Majesty, 

8  &  9  Vict,  intituled  *  An  Act  to  regulate  the  Trade  of  the  British  Possessions 
abroad,'  Books  wherein  the  Copyright  is  subsisting,  first  composed  or 
unitten  or  printed  in  the  United  Kingdom,  and  printed  or  reprinted 
in  any  other  Country,  are  absolutely  prohibited  to  be  imported  into 
the  British  Possessions  abroad:  And  whereas  by  the  said  last- 
recited  Act  it  is  enacted,  that  aU  Laws,  Bye  Laws,  Usages,  or 
Customs  in  pra^ice,  or  endeavoured  or  pretended  to  be  in  force  or 
practice  in  any  of  the  British  Possessions  in  America,  which  are  in 
anywise  repugnant  to  the  said  Act  or  to  any  Act  of  Parliament 
made  or  to  be  made  in  the  United  Kingdom,  so  far  as  such  Act  shall 
relate  to  and  mention  the  said  Possessions,  are  and  shall  be  nuU  and 
void  to  all  Intents  and  Purposes  whatsoever :  Now  be  it  enacted,  by 
the  Queen's  most  Excellent  Majesty,  by  and  with  the  Advice  and 
Consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 

i  Short  Titles  Act,  1896. 
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preserU  Parliament  assembled,  and  by  the  Authority  of  the  same, 
Thai^  in  case  the  Legislature  or  proper  legislative  Authorities  in  Her  Majesty 
any  British  Possession  shall  be  disposed  to  make  due  Provision  for  ^i1^ 
securing  or  protecting  the  Bights  of  British  Authors  in  such  owes  the 
Possession,  and  shall  pass  an  Act  or  make  an  Ordinance  for  that  i^^t^^ 
Purpose,  and  shall  transmit  the  same  in  the  proper  Manner  to  the  ^^S^ 
Secretary  of  State,  in  order  that  it  may  be  submitted  to  HergJ*^"'*^ 
Majesty,  and  in  case  Her  Majesty  shall  be  of  opinion  that  such  ^^,^^ 
Act  or  Ordinance  is  sufficient  for  the  Purpose  of  securing  to  ^*^- 
British  Authors  reasonable  Protection  within  such  Possession,  it 
shall  be  lawful  for  Her  Majesty,  if  She  think  fit  so  to  do,  to 
express  Her  Eoyal  Approval  of  such  Act  or  Ordinance,  and  there- 
upon to  issue  an  Order  in  Council  declaring  that  so  long  as  the 
Provisions  of  such  Act  or  Ordinance  continue  in  force  within  such 
Colony  the  Prohibitions  contaiQed  in  the  aforesaid  Acts,  and 
herein-before  recited,  and  any  Prohibitions  contained  in  the  said 
Acts  or  in  any  other  Acts  against  the  importing,  selling,  letting 
out  to  hire,  exposing  for  Sale  or  Hire,  or  possessing  Foreign 
Beprints  of  Books  first  composed,  written,  printed,  or  published  in 
the  United  Kingdom,  and  entitled  to  Copyright  therein,  shall  be 
suspended  so  far  as  regards  such  Colony;   and  thereupon  such 
Act  or  Ordinance  shall  come  into  operation,  except  so  far  as  may 
be  otherwise  provided  therein,  or  as  may  be  otherwise  directed  by 
such  Order  in  Council,  any  thing  in  the  said  last-recited  Act  or  in 
any  other  Act  to  the  contrary  notwithstanding. 

II.  And  be  it  enacted,  That^  every  such  Order  in  Council  shall,  orders  in 
within  One  Week  after  the  issuing  thereof,  be  published  in  the  be  pub- 
London  Oaaette,  and  thai^  a  Copy  thereof,  and  of  every  such  Colo-  Qusettc. 
nial  Act  or  Ordinance  so  approved  as  aforesaid  by  Her  Majesty,  orders  in 
shall  be  laid  before  both  Houses  of  Parliament  within  Six  Weeks  the 
after  the  issuing  of  such  Order,  if  Parliament  be  then  sitting,  or  if  Acts  or 
Parliament  be  not  then  sitting,  then  within  Six  Weeks  after  the  to  be  laid^^ 
opening  of  the  next  Session  of  Parliament.  iiaiSSit!*'^ 

III.  And  be  it  enacted.  This  Act  may  be  amended  or  repealed  by  Act^^bc 
any  Act  to  be  parsed  in  the  present  Session  of  Parliament.^  &c. 

^  Bepealed  by  Statute  Law  Reyision  Act,  1891. 
»  Repealed  by  Statute  Law  Re7i«ion  Act,  1876. 
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16  VICT.  CAP.  12. 

An  Act  to  enable  Her  Majesty  to  carry  into  effect  a  Conven- 
tion with  France  on  the  Subject  of  Copyright  ;^  to  extend 
and  explain  the  International  Copyright  Acts ;  and  to 
explain  the  Acts  relating  to  Copyright  in  Engravings. 

[28M  May  1852.] 

rr/HEBEAS  an  Act  was  passed  in  the  Seventh  Year  of  the  Reiqn 
of  Her  present  Majesty,  intituled '  An  Act  to  amend  the  Law 
relating  to  International  Copyright,*  herein-cfter  catted  *  The  Inter- 
nationat  Copyright  Act ' :  And  whereas  a  Convention  has  lately 
been  concluded  between  Her  Majesty  and  the  French  Republic,  for 
extending  in  each  Country  the  Enjoyment  of  Copyright  in  Works  of 
Literature  and  the  Fine  Arts  first  published  in  the  other,  and  for  cer- 
tain Reductions  of  Duties  now  levied  on  Books,  Prints,  and  Musical 
Works  published  in  France :  And  whereas  certain  of  the  Stipulations 
on  the  Part  of  Her  Majesty  contained  in  the  said  Treaty  require  the 
Authority  of  Parliament:  And  whereas  it  is  expedient  that  such 
Authority  should  be  given,  and  that  Her  Majesty  should  be  entMed  to 
make  similar  Stipulations  in  any  Treaty  on  the  Subject  of  Copyright 
which  Tnay  hereafter  be  concluded  with  any  Foreign  Power :  Be  it 
enacted  by  the  Qusen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spirituod  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows ;' 

J.  The  Eighteenth  Section  of  the  said  Act  of  the  Seventh  Year  of 
Her  present  Majesty,  Chapter  Twelve,  shall  be  repealed,  so  far  as  the 
same  is  inconsistent  with  the  Provisions  herein-after  contained} 


1  Short  Titles  Act,  1896. 

2  Repealed  by  Statute  Iaw  Revision  Act,  1892. 

3  Repealed  by  the  International  Copyright  Act,  1886,  8ec. 
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IL  Her  Majesty  may,  hy  Order  in  Council,  direct  thai  the  Authors  H«r  Majesty 
of  Books  which  are,  after  a  ftdure  Time,  to  be  specified  in  such  OnferL 
Order,  published  in  any  Foreign  Cormtry,  to  he  namsd  in  such  Order,  direct  that 
their  Executors,  Administrators,  and  Assigns,  shaU,  subject  to  the  Authors  of 
Provisions  herein-after  contained  or  referred  to,  be  empowered  to  lighel  m  ' 
prevent  the  Publication  in  the  British  Dominions  of  any  Translations  ooJSSes 
of  such  Books  not  arUhorized  hy  them,  for  such  Time  as  may  he  ^ft©?  * 
specified  in  such  Order,  not  extending  beyond  the  Expiration  of  Five  ^®^JJf" 
Years  from  the  Time  ai  which  the  authorized  Transhiions  of  such  5?^^!^*^ 
Books  herein-after  mentioned  are  respectively  first  published,  and  in  **°°«- 
the  Case  of  Books  published  in  Parts,  not  extending  as  to  ea^h  Part 
beyond  the  Expiraiion  of  Five  Tears  from  the  Time  at  which  the 
authorized  Translaiion  of  such  Part  is  first  published} 

III,  Subject  to  any  Provisions  or  Qualificaiions  contained  in  such  Thereupon 
Order,  and  to  the  Provisions  herein  contained  or  referred  to,  the  copyright 
Laws  and  Enactments  for  the  Time  being  in  force  for  the  Purpose  o/ to  prevent 
preventing  the  Infringement  of  Copyright  in  Books  published  in  the  lations. 
British  Dominions  shall  be  applied  for  the  Purpose  of  preventing  the 
Publication  of  Transhiions  of  the  Books  to  which  such  Order  extends 
which  are  not  sanctioned .  by  the  Authors  of  such  Books,  except  only 

such  Parts  of  the  said  Enactments  as  relaie  to  the  Delivery  of  Copies 
of  Books  for  the  Use  of  the  British  Museum,  and  for  the  Use  of  the 
other  Libraries  therein  referred  to} 

IV,  Her  Majesty  may,  by  Order  in  Council,  direct  thai  Authors  of  Her  Majesty 
Dramatic  Pieces  which  are,  after  a  future  Time,  to  be  specified  in  SS^r  m 
s^uch  Order,  first  publicly  represented  in  any  Foreign  Country,  to  be  diiS^t  that 
named  in  such  Order,  their  Executors,  Administrators,  and  Assigns,  of  i^^tic 
shaU,  subject  to  the  Provisions  herein-after  mentioned  or  referred  to,  ^^^^ 
he  empowered  to  prevent  the  Representation  in  the  British  Dominions  ^^^^ 
of  any  Translaiion  of  switch  Dramatic  Pieces  not  authorized  by  them,  ^j^^  * 
for  su^ch  Time  as  may  be  specified  in  such  Order,  not  extending  ^^^'[f" 
beyond  the  Expiration  of  Five  Years  from  the  Time  at  which  the  S^jj^ 
authorized  Translaiions  of  such  Dramatic  Pieces  herein-after  men-  tions. 
turned  are  first  published  or  publicly  represented} 

V,  Subject  to  any  Provisions  or  Qualificaiions  contained  in  such  Thereupon 
last-mentioned  Order,  and  to  the  Provisions  herein-after  contained  or  protecting 
referred  to,  the  Laws  and  En^ictments  for  the  Time  being  in  force  for  sentatwn  of 

1  Repealed  by  the  Iniemational  Copyright  Act,  1886,  sec.  12. 
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such  Pieoea   ensuring  to  the  Author  of  any  Dramatic  Piece  first  publicly  repre- 
to  preyent     8&nted  in  the  British  Dominions  the  sole  Liberty  of  representing  the 
ised  Trans-   somc  shoU  he  applied  for  the  Purpose  of  preventing  the  Bepreseniatum 
of  a/ny  Translations  of  the  Dramatic  Pieces  to  which  such  last-men- 
tioned Order  extends,  which  are  not  sanctioned  by  the  Au^4>rs 


^^P*****®*»  VI.  Nothing  Herein  contained  shall  be  bo  construed  as  to  prer^it 
J5^^«^^fair  Imitations  or  Adaptations  to  the  English  Stage  of  any 
l^iish       Dramatic  Piece  or  Musical  Composition  published  in  any  Foreign 

prevented.      Countiy. 

ta  N^*^"       Vn.  Notwithstanding  anything  in  the  said  International  Copy- 

WCT8.  Ac.    right  Act  or  in  this  Act  contained,  any  Article    of    political 

Poutics  may  Discussion    which   has    been    published    in    any    Newspaper  or 

Uishedor      Periodical  in  a  Foreign  Country  may,  if  the  Source  from  which 

and  aiM  all  the  samo  is  taken  be  acknowledged,  be  republished  or  translated  in 

Articles  on    any  Newspaper  or  Periodical  in  this  Country;  and  any  Article 

unLesWe     relating  to  any  other  Subject  which  has  been  so  published  as  afore- 

notified  Mb    Said  may,  if  the  Source  from  which  the  same  is  taken  be  acknow- 

v^r^^t  ledged,  be  republished  or  translated  in  like  Manner,  imless  the 

^^^*'         Author  has  signified  his  Intention  of  preserving  the  Copyright 

therein,  and  the  Eight  of  translating  the  same,  in  some  conspicuous 

Part  of  the  Newspaper  or  Periodical  in  which  the  same  was  first 

published,  in  which  Case  the  same  shall,  without  the  Formaliiies 

required  hy  the  next  foUounng  Section,^  receive  the  same  Protection 

as  is  by  virtue  of  the  International  Copyright  Act  or  this  Act 

extended  to  Books. 

No  Author  VIIL  No  Author,  or  his  Exectdors,  Administrators,  or  Assigns. 
ontitiod  to     shall  he  entitled  to  the  Benefit  of  this  Act,  or  of  any  Order  in  Council 

Benefit  of  f        >f  ^         ^ 

thLs  Act       issued  in  pursuance  thereof,  in  respect  of  the  Translation  of  any 

coinpiTing    Booh  or  Dramatic  Piece,  if  the  following  Requisitions  are  not  com- 

Kcquisitions  plied  with ;  (that  is  to  say,) 

spedfied.  1.  The  origin^xl  Work  from  which  the  Translation  is  to  he  made 

must  he  registered  and  a  Copy  thereof  deposited  in  the  United 
Kingdom  in  the  Manner  required  for  original  Works  hy  the 
said  International  Copyright  Act,  within  Three  Calendar 
Months  of  its  First  Publication  in  the  Foreign  Country : 

^  Repealed  by  the  International  Copyright  Act,  1886,  see.  12. 
'  Repealed  by  Statute  Law  Revision  Act,  1894. 
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2.  The  Author  must  notify  on  the  Title  Page  of  the  original  Work, 

or  if  it  is  pvhlished  in  Parts,  on  the  Title  Page  of  the  First 
Part,  or  if  there  is  no  Title  Page,  on  some  conspicuous  Part 
of  the  Work,  that  it  is  his  Intention  to  reserve  the  Bight  of 
translating  it : 

3.  The  Translation  sanctioned  by  the  Author,  or  a  Part  thereof, 

must  he  pvhlished  either  in  the  Country  mentioned  in  the 
Order  in  Council  by  virtue  of  which  it  is  to  he  protected  or 
in  the  British  Dominions,  not  later  than  One  Year  after  the 
Begistration  and  Deposit  in  the  United  Kingdom  of  the 
original  Work,  and  the  whole  of  such  Translation  must  he 
pvhlished  within  Three  Years  of  such  Begistration  and 
Deposit : 

4.  Such   Translation  must  he  registered    and    a    Copy   thereof 

deposited  in  the  United  Kingdom  within  a  Time  to  he  men- 
tioned in  thai  Behalf  in  the  Order  by  which  it  is  protected, 
and  in  the  Manner  provided  by  the  said  International  Copy- 
right Act  for  the  Begistration  and  Deposit  of  original 
Works : 

5.  In  the  Case  of  Books  published  in  Parts,  ea^h  Part  of  the 

original  Work  must  be  registered  and  deposited  in  this 
Country  in  the  Manner  required  by  the  said  Intemalional 
Copyright  within  Three  Months  after  the  First  Pvhlication 
thereof  in  the  Foreign  Country : 

6.  In  the  Case  of  Dramalic  Pieces  the  Translation  sanctioned  by 

the  Author  must  be  published  within  Three  Calendar  Months 
of  the  Begistration  of  the  original  Work : 

7.  The  above  Bequisitions  shall  apply  to  Articles  originally  pub- 

lished in  Newspapers  or  Periodicals  if  the  same  be  afterwards 
pvhlished  in  a  separate  Form,  but  shall  not  apply  to  such 
Articles  as  originally  published} 

IX.  All  Copies  of  any  Works  of  Literature  or  Art  wherein  there  Pirated 
is  any  subsisting  Copyright  by  virtue  of  the  International  Copy-  hiwted  to  be 
right  Act  and  this  Act,  or  of  any  Order  in  Council  made  in  S?^t  with 
pursuance  of  such  Acts  or  either  of  them,  and  which  are  printed,  pi^^ti; 
reprinted,  or  made  in  any  Foreign  Country  except  that  in  which 
such  Work  shall  be  first  published,  and  all  unauthorized  Transla- 
tions of  any  Book  or  Dramatic  Piece  the  Publication  or  public 
*  Repealed  by  the  International  Copyright  Act,  1886,  sec.  12. 
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Bepresentation  in  the  British  Dominions  of  Tianalations  wh^eof 
not  authorized  as  in  this  Act  mentioned  shall  for  the  Time  being 
be  prevented  under  any  Order  in  Council  made  in  pursuance  of 
this  Act,  are  hereby  absolutely  prohibited  to  be  imported  into  any 
Part  of  the  British  Dominions,  except  by  or  with  the  Consul  of 
the  registered  Proprietor  of  the  Copyright  of  such  Work  or  of  sucli 
Provwionfl     Book  or  Picoe,  or  his  Agent  authorized  in  Writing ;  and  the  Pro- 

of  5  &  G  " 

Vict,  c.  45.    vision  of  the  Act  of  the  Sixth  Year  of  Her  Majesty  *  to  amend  the 

as  to  For-  '       "^ 

feiture,  &o.  Law  of  Copyright/  for  the  Forfeiture,  Seizure,  and  Destnictioii 
wo^s,  &c.    of  any  printed  Book  first  published  in  the  United  Kingdom  wherein 
Works  pro-  there  shall  be  Copyright,  and  reprinted  in  any  Country  out  of  the 
imported      British  Dominions,  and  imported  into  any  Part  of  the  BrUisk 
Act."     *     Dominions  by  any  Person  not  being  the  Proprietor  of  the  Copy- 
right, or  a  Person  authorized  by  such  Proprietor,  shall  extend  and 
be  applicable  to  all  Copies  of  any  Works  of  Literature  and  Art, 
and  to  all  Translations  the  Importation  whereof  into  any  Part  of 
the  British  Dominions  is  prohibited  under  this  Act. 

Fore^ing         X.  The  Provisious  herein-before  contained  shall  be  incorporated 

ProviHions  * 

and7&8     ^ith  the  International  Copyright  Act,   and  shall  be  read  and 

Vict.  c.  12.  to  ,     ,  .  ,  ^         : 

be  read  as     construod  therewith  as  One  Act. 

One  Act.  « 

SS^tiona  ^^'  ^^  whereas  Her  Majesty  has  already^  hy  Order  in  CoumU 
***  tectedas  ^**^^  ^^  *^*^  International  Copyright  Act,  given  effect  to  certain 
herein-        StipttUxtions  Contained  in  the  said    Convention  with  the  French 

before  men-  , 

tioned,  with-  BepuhUc ;  and  it  is  expedient  that  the  Remainder  of  the  Stiputa- 
Order  in  tions  on  the  Part  of  Her  Majesty  in  the  said  Convention  contained 
should  take  effect  from  the  passing  of  this  Act  without  any  further 
Order  in  Council :  During  the  Continuance  of  the  said  Convention, 
and  so  long  as  the  Order  in  Council  already  made  under  the  said 
International  Copyright  Act  remains  in  force,  the  Provisions  herein- 
before contained  shaU  apply  to  the  said  Convention,  and  to  Trans- 
lations of  Books  and  Dramatic  Pieces  which  are,  after  the  passing  of 
this  Act,  published  or  represented  in  France,  in  the  same  Manner  as 
if  Her  Majesty  had  issued  Her  Order  in  Council  in  pursuance  of 
this  Act  for  giving  effect  to  such  Convention,  and  had  therein  direded 
that  such  Translations  should  he  protected  as  hereinrhefore  mentioned 
for  a  Period  of  Five  Years  from  the  Date  of  the  First  Publication  or 
public  Representation  thereof  respectivel/y,  and  as  if  a  Period  of  Three 
Months  from  the  Publication  of  such  Translation  were  the  TifM 


Council. 
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mentioned  in  such  Order  as  the  Time  within  which  the  same  must  he 
registered  and  a  Copy  thereof  deposited  in  the  United  Kingdom,^ 

XII.  And  whereas  an  Act  was  passed  in  the  Tenth  Tear  of  Her  Beductton 
present  Majesty ^  irdituled  'An  Act  to  amend  an  Act  of  the  Seventh       — 
and  Eighth  Years  of  Her  present  Majesty,  for  reducing,  under  cer-  9  &  lo  vict. 
tain  Circumstances,  the  Duties  payable  upon  Books  and  Engravings ' ;   * 
And  whereas  by  the  said  Convention  with  the  French  Republic  it  was 
stipulated  thai  the  Duties  on  Boohs,  Prints,  and  Drawings  published 
in  the  Territories  of  the  French  Republic  should  be  reduced  to  the 
Amounts  specified  in  the  Schedule  to  the  said  Act  of  the  Tenth  Year 
of  Her  present  Majesty,  Chapter  Fifty-eight:   And   whereas  Her 
Majesty  has,  in  pursuance  of  the  said  Convention,  and  in  exercise  of 
the  Powers  given  by  the  said  Act,  by  Order  in  Council  declared  that 
such  Duties  shall  be  reduced  accordingly :  And  whereas  by  the  said 
Convention  it  was  further  stipulated  that  the  said  Bates  of  Duty 
should  not  be  raised  during  the  ConJtinuance  of  the  said  Convention; 
and  that  if  during  the   Continuance  of  the  said   Convention  any 
Reduction  of  those  Rates  should  be  made  in  favour  of  Boohs,  Prints, 
or  Drawings  published  in  any  other  Country,  such  Reduction  should 
be  at  the  same  Time  extended  to  similar  Articles  published  in  France : 
And  whereas  Doubts  are  entertained  whether  such  last-meniioned 
Stipulations  can  be  carried  into  effect  without  the  Authority  of 
Parliament :  Be  it  enacted.  Thai  the  said  Rates  of  Duty  so  reduced  Rates  of 
as  aforesaid  shall  not  be  raised  during  the  Continuance  of  the  said  be  raised 
Convention ;  and  that  if  during  the  Continuance  of  the  said  Conven-  cS^uance 
tion  any  further  Reduction  of  such  Rates  is  made  in  favour  o/  Snd  if 
Boohs,  Prints,  or  Drawings  published  in  any  other  Foreign  Country,  duction  u 
Her  Majesty  may,  by  Order  in  Council,  declare  that  such  Redaction  SSerCoun- 
shaU  be  extended  to  similar  Articles  published  in  France,  such  Order  SeVtendS 
to  he  made  and  published  in  the  same  Manner  and  to  be  subject  to  ^  ^^^"^^ 
the  same  Provisions  as  Orders  made  in  pursuance  of  the  said  Act  of 
the  Tenth  Year  of  Her  present  Majesty,  Chapter  Fifty-eight} 

Xm,  And  whereas  Doubts  have  arisen  as  to  the  Construction  of 
the  Schedule  of  the  Act  of  the  Tenth  Year  of  Her  present  Majesty, 
Chapter  Fifty-eight : 

It  is  heriby  declared.   Thai  for  the  Pu/rposes  of  the  said  Act  For  Removal 
every  Work  published  in  the  Coumiry  of  Export,  of  which  Part  has  to  csonatruc- 

*  Repealed  by  International  Copyright  Act,  1886,  sec.  12. 
2  Repealed  by  Statute  Law  Revision  Act,  1875. 
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tionof         been  ariginaUy  produced  in  the  JJnUed  Kingdom,  skaU  he  deemed 

Schedule  to    ^     -  ;  ,        %  7    .  .      .,       «    .  , ,  \„     '  .    .      „ 

9  &  10  Vict  to  be  and  be  subject  to  the  Duty  payable  on  *  Works  originally  pro- 
duced in  the  United  Kingdom,  and  republished  in  the  Country  of 
Export,^  although  it  contains  also  original  MaJtter  not  produced  tn 
the  United  Kingdom,  unless  it  shaU  be  proved  to  the  Saiigfadion  of 
the  Commissioners  of  Her  Majesty's  Customs  by  the  Importer,  Con- 
signee, or  other  Person  entering  the  same  thai  stick  original  MaUer 
is  at  least  equal  to  the  Part  of  the  Work  produced  in  the  Untied 
Kingdom,  in  which  Case  the  Work  shall  be  subject  only  to  ike  Duly 
on  *  Works  not  originally  produced  in  the  United  Kingdom,'  * 

LUho-         xrV.  And  wHereas  by  the  Pour  several  Acts  of  Parliament  fol- 
—      lowing ;  (tliat  is  to  say,)  an  Act  of  the  Eighth  Year  of  the  Beign 
8  G.  2.  c.  18.  of  King  George  the  Second,   Chapter  Thirteen ;    an  Act  of  the 
i7d.s.c.57!  Seventh  Year  of  the  Beign  of  King  George  the  Third,  Chapter 
c.  59.       *   Thirty-eight ;   an  Act  of  the  Seventeenth  Year  of  the  Beign  of 
King  George  the  Third,  Chapter  Fifty-seven ;  and  an  Act  of  the 
Seventh  Year  of  King  William  the  Fourth,  Chapter  Fifty-nine, 
Provision  is  made  for  securing  to  every  Person  who  invents,  or 
designs,  engraves,  etches,  or  works  in  Mezzotinto  or  Chiaro-oscuro, 
or,  from  his  own  Work,  Design,  or  Invention,  causes  or  procures 
to  be  designed,  engraved,  etched,  or   worked  in   Mezzotinto  or 
Chiaro-oscuro,  any  Historical  Print  or  Prints,  or  any  Print  or 
Prints  of  any  Portrait,  Conversation,  Landscape,  or  Architecture, 
Map,  Chart,  or  Plan,  or  any  other  Print  or  Prints  whatsoever,  and 
to  every  Person  who  engraves,  etches,  or  works   in   Mezzotinto 
or  Chiaro-oscuro,  or  causes  to  be  engraved,  etched,  or  worked  any 
Print  taken  from  any  Picture,  Drawing,  Model,  or  Sculpture,  not- 
withstanding such   Print  has  not  been  graven  or  drawn  from 
his  own  original  Design,  certain  Copyrights  therein  defined :  And 
whereas  Doubts  are  entertained  whether  the  Provisions  of  the  said 
Acts  extend  to  Lithographs  and  certain  other  Impressions,  and  it 
is  expedient  to  remove  such  Doubts : 
For  Removal      It  is  hereby  declared.  That  the  Provisions  of  the  said  Acts  are 
tothe^Pro^  intended  to  include  Prints  taken  by  Lith(^raphy,  or  any  other 
said  Acte   ^  mechanical  Process  by  which  Prints  or  Impressions  of  Drawings 
SS^^hfl,  or  Designs  are  capable  of  being  multiplied  indefinitely,  and  the 
^*™**^  ^^'    said  Acts  shall  be  construed  accordingly. 

1  Repealed  by  Statute  Law  Revision  Act,  1875. 
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38  VICT.  CAP.  12. 

An  Act  to  amend   the  Law   relating  to  International 
Copyright. 

[13^A  May  1875.] 

LJ/'HEBEAS  hy  an  Act  jpaaaed  in  the  fifteenth  year  of  the  reign  is  vict. 

of  Her  present  Majesty ,  chapter  twelve,  intituled  *  An  Act 
to  enable  Her  Majesty  to  carry  into  effect  a  convention  with  France 
on  the  svhject  of  copyright ;  to  extend  and  explain  the  International 
Copyright  Acts;  and  to  explain  the  Acts  relating  to  copyright  in 
engravings,^  it  is  enacted,  thai  'Her  Majesty  may,  hy  Order  in 
Council,  direct  that  authors  of  dramatic  pieces  which  are,  after  a 
future  time,  to  he  specified  in  such  order,  first  publicly  represented 
in  any  foreign  country,  to  he  named  in  such  order,  their  executors, 
administrators,  and  assigns,  shaU,  subject  to  the  provisions  therein-after 
mentioned  or  referred  to,  he  empowered  to  prevent  the  representation 
in  the  British  dominions  of  any  translation  of  such  dramatic  pieces 
not  authorised  hy  them,  for  such  time  as  m^iy  he  specified  in  such 
order,  not  extending  heyond  the  expiration  of  five  years  from  the  time 
at  which  the  authorised  translations  of  such  dramatic  pieces  are  first 
published  and  publicly  represented : ' 

And  whereas  hy  the  same  Act  it  is  further  enacted,  '  that,  subject 
to  any  provisions  or  qualifications  contained  in  such  order,  and  to  the 
provisions  in  the  said  Act  contained  or  referred  to,  the  laws  and 
ena^ctments  for  the  time  heing  in  force  for  ensuring  to  the  author  of 
any  dramatic  piece  first  publicly  represented  in  the  British  dominions 
the  sole  liberty  of  representing  the  same  shall  he  applied  for  the 
purpose  of  preventing  the  representation  of  any  translations  of  the 
dramatic  pieces  to  which  such  order  extends,  which  are  not  sanctioned 
hy  the  authors  thereof: ' 

1  Short  Titles  Act,  1896. 
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And  whereas  by  the  sixth  section  of  the  said  Act  U  is  provid^dj 
that  *  nothing  in  the  said  Act  contained  shall  he  so  construed  as  to 
prevent  fair  imitations  or  adaptations  to  the  English  stage  of  any 
dramatic  piece  or  musical  composition  published  in  any  forei^ 
country : ' 

And  whereas  it  is  expedient  to  aUer  or  amend  the  last-mentioned 
provision  under  certain  circumstances : 

Be  it  therefore  enacted  by  the  Queen^s  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows;  viz.} 

Section  6  of       1.  In  ajLj  case  in  wliich,  bj  yirtue  of  the  enactments  herein- 

n^to  apply  before  recited,  any  Order  in  Council  baa  been  or  may  hereafter  be 

pieo^l^  ^  made  for  the  purpose  of  extending  protection  to  the  translations  of 

SJS^        dramatic  pieces  first  publicly  represented  in  any  foreign  countrr, 

it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  to  direct 

that  the  sixth  section  of  the  said  Act  shall  not  apply  to  the 

dramatic  pieces  to  which  protection  is  so  extended ;  and  thereupon 

the  said  recited  Act  shall  take  effect  with  respect  to  such  dramatic 

pieces  and  to  the  translations  thereof  as  if  the  said  sixth  section 

of  the  said  Act  were  hereby  repealed. 

1  Repealed  by  Statute  Law  Revision  Act,  1893  (2). 
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38  AND  39  VICT.  CAP.  63. 

An  Act  to  give  effect  to  an  Act  of  the  Parliament  of  the 
Dominion  of  Canada  respecting  Copyright. 

\2d  August  1875.] 

LT/HEBEA8  by  an  Order  of  Her  Majesty  in  Council,  daied  the  7th 
day  of  July  1868,  it  was  ordered  thai  aU  prohibitions  con- 
tained in  Acts  of  the  Imperial  Parliament  against  the  importing  into 
the  Province  of  Canada,  or  against  the  selling,  letting  out  to  hire, 
exposing  for  sale  or  hire,  or  possessing  therein  foreign  reprints  of 
hooks  first  composed,  written,  printed,  or  published  in  the  United 
Kingdom,  and  entitled  to  copyright  therein,  should  he  suspended  so 
far  as  regarded  Canada : 

And  whereas  the  Senate  and  House  of  Commons  of  Canada  did,  in 
the  second  session  of  the  third  Parliament  of  the  Dominion  of  Canada, 
held  in  the  thirty-eighth  year  of  Her  Majesty's  reign,  pass  a  Bill 
intituled  *  An  Act  respecting  Copyrights,*  which  Bill  has  been 
reserved  by  the  Oovemor-Oeneral  for  the  signification  of  Her 
Majesty* s  pleasure  thereon : 

And  whereas  by  the  said  reserved  BUI  provision  is  made,  subject  to 
su^h  conditions  as  in  the  said  Bill  are  mentioned,  for  securing  in 
Canada  the  rights  of  authors  in  respect  of  matters  of  copyright,  and 
for  prohibiting  the  importation  into  Canada  of  any  work  for  which 
copyright  under  the  said  reserved  Bill  has  been  secured ;  and  whereas 
doubts  have  arisen  whether  the  said  reserved  Bill  may  not  berepugncmt 
to  the  said  Order  in  Council,  and  it  is  expedient  to  remove  such  doubts 
and  to  confirm  the  said  BUI : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  amd  consent  of  the  Lords  Spiritual  and  Temporal,  and 
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Commons,  in  this  present  Parliament  assembled,  and  by  the  avtkorUy 
of  the  same,  as  follows :  ^ 

shorttitie        1.  This  Act  maj  be  cited  for  all  purposes  as  The  Canada  Copy- 
''^        right  Act,  1875. 

Defimtion  of  2.  In  the  construction  of  this  Act  the  words  '  book '  and  '  copj- 
right '  shall  have  respectively  the  same  meaning  as  in  the  Act  of 
the  fifth  and  sixth  years  of  Her  Majesty's  reign,  chapter  fortj- 
fiye,  intituled  '  An  Act  to  amend  the  Law  of  Copyright.' 

Her  Majesty  3.  It  shall  be  lawful  for  Her  Majesty  in  Council  to  assent  to  the 
to  ttie  Biu  in  Said  reserved  Bill,  as  contained  in  the  schedule  to  this  Act  annexed, 
and  if  Her  Majesty  shall  be  pleased  to  signify  Her  assent  thereto, 
the  said  Bill  shall  come  into  operation  at  such  time  and  in  such 
manner  as  Her  Majesty  may  by  Order  in  Council  direct ;  anything 
in  the  Act  of  the  twenty-eighth  and  twenty-ninth  years  of  the 
reign  of  Her  Majesty,  chapter  ninety-three,  or  in  any  other  Act  to 
the  contrary  notwithstanding. 

Colonial  re-       4,  Where  any  book  in  which,  at  the  time  when  the  said  reserved 

prints  not  ^ 

to^im-  Bill  comes  into  operation,  there  is  copyright  in  the  United  King- 
fnS        dom,  or  any  book  in  which  thereafter  tiiere  shall  be  such  copyright, 

KiusuOin.  ^    . 

becomes  entitled  to  copyright  in  Canada  in  pursuance  of  the 
provisions  of  the  said  reserved  Bill,  it  shall  be  unlawful  for  any 
person,  not  being  the  owner,  in  the  United  Kingdom,  of  the  copy- 
right in  such  book,  or  some  person  authorised  by  him,  to  import 
into  the  United  Sangdom  any  copies  of  such  book  reprinted  or 
republished  in  Canada ;  and  for  the  purposes  of  such  importation 
the  seventeenth  section  of  the  said  Act  of  the  fifth  and  sixth  years 
of  the  reign  of  Her  Majesty,  chapter  forty-five,  shall  apply  to  all 
such  books  in  the  same  manner  as  if  they  had  been  reprinted  out 
of  the  British  dominions. 

cJ2Sdn)f  ®*  -^^^  ^^  Order  in  Council,  dated  the  seventh  day  of  July  one 
to*^"tm^*^  thousand  eight  hundred  and  sixty-eight,  shall  continue  in  force  so 
in  force        far  as  relates  to  books  which  are  not  entitled  to  copyright  for  the 

subject  to         .  ,  rj     o 

thi.s  Act.      time  being,  in  pursuance  of  the  said  reserved  Bill. 

^  Repealed  by  Statute  Law  Revinon  Act,  1893  (2). 
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THE    CUSTOMS   LAWS   CONSOLIDATION  ACT, 

1876. 

39  AND  40  VICT.  CAP.  36. 

An  Act  to  consolidate  the  Customs  Laws. 

[24^A  July  1876.] 

42.  The  ffoods  enumerated  and  described  in  the  following  table  Prohibitioiia 

,  ,    .      _         and  re- 

of  prohibitions  and  restrictions  inwards  are  hereby  prohibited  to  stnctioiis. 
be  imported  or  brought  into  the  United  Kingdom,  save  as  thereby 
excepted,  and  if  any  goods  so  enumerated  and  described  shall  be 
imported  or  brought  into  the  United  Kingdom  contrary  to  the 
prohibitions  or  restrictions  contained  therein,  such  goods  shall  be 
forfeited,  and  may  be  destroyed  or  otherwise  disposed  of  as  the 
Commissioners  of  Customs  may  direct. 

A  Table  of  Pbohibitionb  and  Rbstbiotions  inwabds. 

Goods  prohibited  to  he  imported. 

Books  wherein  the  copyright  shall  be  first  subsisting,  first  Table  of 
composed,  or  written  or  printed,  in  the  United  Kingdom,  and,  and  re- 
printed or  reprinted  in  any  other  country,  as  to  which  the 
proprietor  of  such  copyright  or  his  agent  shall  have  given  to 
the  Commissioners  of  Customs  a  notice  in  writing,  duly 
declared,  that  such  copyright  subsists,  such  notice  also  stating 
when  such  copyright  will  expire. 

44*  The  Commissioners  of  Customs  shall  cause  to  be  made,  and   importa- 
tion AND 

to  be  publicly  exposed  at  the  Custom  Houses  in  the  several  ports  warkhovb- 
in  the  United  Kingdom,  lists  of  all  books  wherein  the  copyright      — ^ 
shall  be  subsisting,  and  as  to  which  the  proprietor  of  suqh  copy-  prohibited 
right,  or  his  agent,  shall  have  given  notice  in  writing  to  the  said  exposed  at 
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Custom  Commissioners  tHat  sucli  copjiiglit  exists,  stating  in  such  notice 
when  such  copyright  expires,  accompanied  by  a  declaration  made 
and  subscribed  before  a  collector  of  Onstoms  or  a  justice  of  the 
peace,  that  the  contents  of  such  notice  are  true. 

Fenons  45,  jf  aj][y  person  shall  have  cause  to  complain  of  the  insertion 

oomplaizunff  •'  jt  jt 

of  prohiw-    of  auv  book  in  such  lists,  it  shall  be  lawful  for  any  judge  at 

tion  of  books  /  1  «    1  ,  . 

in  copyright  chambers,  on  the  application  of  the  person  so  complaining,  to  issue 
appeal  to  a    a  summons,  calling  upon  the  person  upon  whose  notice  such  book 
chambers,     shall  have  been  so  inserted  to  appear  before  any  such  judge,  at  a 
time  to  be  appointed  in  such  summons,  to  show  cause  why  such 
book  shall  not  be  expunged  from  such  lists,  and  any  such  judge 
shall  at  the  time  so  appointed  proceed  to  hear  and  determine  upon 
the  matter  of   such  summons,  and  make  his   order  thereon  in 
writing;  and  upon  service  of  such  order,  or  a  certified  copy  thereof, 
upon  the  Commissioners  of  Customs  or  their  secretary  for  the  time 
being,  the  said  Commissioners  shall  expunge  such  book  from  the 
list,  or  retain  the  same  therein,  according  to  tlie  tenor  of  sudi 
order ;  and  in  case  such  book  shaU  be  expunged  from  sudi  lists, 
the  importation  thereof  shall  not  be  deemed  to  be  prohibited.    If 
at  the  time  appointed  in  any  such  summons  the  person  so  sum- 
moned shall  not  appear  before  such  judge,  then  upon  proof  hv 
affidavit  that  such    summons,  or  a  true  copy  thereof,  has  been 
personally  served  upon  the  person  so  summoned,  or  sent  to  him  by 
post  to  or  left  at  his  last  known  place  of  abode  or  business,  any 
such  judge  may  proceed  ex  parte  to  hear  and  determine  the  matter; 
but  if  either  party  be  dissatisfied  with  such  order,  he  may  apply  to 
a  superior  court  to  review  such  decision  and  to  make  such  further 
Nothing  to    order  thereon  as  the  court  may  see  fit:    Provided  always,  that 
sons  ag-       nothing  herein  contained  shall  affect  any  proceeding  at  law  or  in 
proceeding"^  equity  which  any  party  aggrieved  by  reason  of  the  insertion  of  anj 
a  aw,   c    Ij^qJj  pursuant  to  any  such  notice,  or  the  removal  of  any  book  from 
such  list  pursuant  to  any  such  order,  or  by  reason  of  any  false 
declaration  under  this  Act,  might  or  would  otherwise  have  against 
any  party  giving  such  notice,  or  obtaining  such  order,  or  maidng 
such  false  declaration. 

Foreign  re-       152.  Any  books  wherein  the  copyright  shall  be  subsisting,  first 

bSs  nnder  composed   or   Written   or   printed   in  the  United  Kingdom,  and 

pro^uted.    printed  or  reprinted  in  any  other  country,  shall  be  and  are  hereby 

absolutely  prohibited  to  be  imported  into  the  British  possessions 


THE  CUSTOMS  LAWS  CONSOLIDATION  ACT,   1876.         753 

abroad :  Provided  always,  that  no  sucli  books  sball  be  prohibited 
to  be  imported  as  aforesaid  unless  the  proprietor  of  such  copy- 
right, or  his  agent,  shall  have  given  notice  in  writing  to  the  Oom- 
missioners  of  Customs  that  such  copyright  subsists,  and  in  such 
notice  shall  have  stated  when  the  copyright  will  expire ;  and  the 
said  Commissioners  shall  cause  to  be  made  and  transmitted  to  the 
several  ports  in  the  British  possessions  abroad,  from  time  to  time  to 
be  publicly  exposed  there,  lists  of  books  respecting  which  such  notice 
shall  have  been  duly  given,  and  aU  books  imported  contrary  thereto 
shall  be  forfeited ;  but  nothing  herein  contained  shall  be  taken  to 
prevent  Her  Majesty  from  exercising  the  powers  vested  in  her  by 
the  tenth  and  eleventh  Victoria,  chapter  ninety-five,  intituled  'An 
Act  to  amend  the  law  relating  to  the  protection  in  the  colonies 
of  works  entitled  to  copyright  in  the  United  Kingdom,'  to 
suspend  in  certain  cases  such  prohibition. 


CCC 
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THE  INTERNATIONAL  COPYRIGHT  ACT,  1886. 

49  AND  60  VICT.  CAP.  33. 

An   Act   to   amend   the   Law  respecting  International  and 
Colonial  Copyright. 

I25th  June  1886.] 

TJ/HEBEA8  hy  the  Intematiotud  Copyright  Acts  Her  Majedj/ 
18  authorised  hy  Order  in  Council  to  direct  that  as  regards 
literary  and  artistic  works  first  published  in  a  foreign  country  the 
author  shall  have  copyright  therein  during  the  period  specified  in 
the  order,  not  exceeding  the  period  during  which  authors  of  the 
like  works  first  published  in  the  United  Kingdom  have  copyright : 

And  whereas  at  an  internationaZ  conference  held  at  Berne  in  (he 
month  of  September  one  thousand  eight  hundred  and  eighty-five  a 
draft  of  a  convention  was  agreed  to  for  giving  to  authors  of  literary 
and  artistic  works  first  pvhlished  in  one  of  the  countries  parties 
to  the  convention  copyright  in  such  works  throughout  the  other 
cowntries  parties  to  the  convention: 

And  whereas^  without  the  authority  of  Parliament,  such  con- 
vention cannot  be  carried  into  effect  in  Her  Majesty's  dominions 
and  consequently  Her  Majesty  cannot  become  a  party  thereto,  and 
it  is  expedient  to  enable  Her  Majesty  to  accede  to  the  convention:^ 

Be  it  therefore  enacted  bj  the  Queen's  most  Excellent  Majestj, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

Short  tittefl       1. — (1.)  This  Act  may  be  cited  as  the  International  Copyright 

stniction.       Act,  1886. 

(2.)  The  Acts  specified  in  the  first  part  of  the  First  Schedule  to 
this  Act  are  in  this  Act  referred  to  and  may  be  cited  by  the  short 

^  Repealed  hy  Statute  Law  Beviaion  Act,  1898. 
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titles  in  that  schedule  mentioned,  and  those  Ads}  together  with  the 
enactment  specified  in  the  second  part  of  the  said  schedule,  are  in 
this  Act  collectively  referred  to  as  the  International  Copyright 
Act8.» 

The  Acts  specified  in  the  Second  Schedule  to  this  Act  may  he 
cited  hy  the  short  titles  in  that  schedule  mentioned,  and  those  Acts^ 
are  in  this  Act  referred  to,  and  may  be  cited  collectively  as  the 
Copyright  Acts. 

(3.)  This  Act  and  the  International  Copyright  Acts  shall  be 
construed  together,  and  may  be  cited  together  as  the  International 
Copyright  Acts,  1844  to  1886. 

2.  The  following  provisions  shall  apply  to  an  Order  in  Council  • 

IT  '         t  r^  'TxA    1  as  to  extent 

under  the  International  Copyright  Acts : —  and  effect  of 

order  under 

(1.)  The  order  may  extend  to  aU  the  several  foreign  countries  ^J^J^g; 
named  or  described  therein :  ngw  Acta. 

(2.)  The  order  may  exclude  or  limit  the  .rights  conferred  by  the 
International  Copyright  Acts  in  the  case  of  authors  who  are 
not  subjects  or  citizens  of  the  foreign  countries  named  or 
described  in  that  or  any  other  order,  and  if  the  order  contains 
such  limitation  and  the  author  of  a  literary  or  artistic  work 
first  produced  in  one  of  those  foreign  countries  is  not  a  British 
subject,  nor  a  subject  or  citizen  of  any  of  the  foreign  countries 
so  named  or  described,  the  publisher  of  such  work,  unless  the 
order  otherwise  provides,  shall  for  the  purpose  of  any  legal 
proceedings  in  the  United  Kingdom  for  protecting  any  copy- 
right in  such  work  be  deemed  to  be  entitled  to  such  copyright 
as  if  he  were  the  author,  but  this  enactment  shall  not  pre- 
judice the  rights  of  such  author  and  publisher  as  between 
themselves : 

(8.)  The  International  Copyright  Acts  and  an  order  made 
thereimder  shall  not  confer  on  any  person  any  greater  right 
or  longer  term  of  copyright  in  any  work  than  that  enjoyed  in 
the  foreign  country  in  which  such  work  was  first  produced. 

3. — (1.)  An  Order  in  Council  under  the  International  Copyright  simnitano- 
Acts  may  provide  for  determining  the  country  in  which  a  literary  cation. 
or   artistic  work  first  produced  simultaneously  in  two  or  more 

^  Repealed  by  Statute  Law  Revision  Act,  1898. 
2  Cf.  Short  Titles  Act,  1896. 
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countries,  is  to  be  deemed,  for  the  purpose  of  copyright,  to  have 
been  first  produced,  and  for  tbe  purposes  of  this  section  'country' 
means  the  United  Kingdom  and  a  countiy  to  which  an  order 
under  the  said  Acts  applies. 

(2.)  Where  a  work  produced  simultaneously  in  the  United 
Kingdom,  and  in  some  foreign  country  or  countries  is  by  yirtue 
of  an  Order  in  Council  under  the  International  Copyright  Acts 
deemed  for  the  purpose  of  copyright  to  be  first  produced  in  one  of 
the  said  foreign  countries,  and  not  in  the  United  Kingdom,  the 
copyright  in  the  United  Eangdom  shall  be  such  only  as  exists  by 
virtue  of  production  in  the  said  foreign  country,  and  shall  not  be 
such  as  would  have  been  acquired  if  the  work  had  been  first 
produced  in  the  United  Kingdom. 


Modiflo*-  4. — (1.)  Where  an  order  respecting  any  foreign  coimtry  is  made 
certain  pro-  under  the  International  Copyright  Acts  the  provisions  of  those 
Interna^  Acts  with  respoct  to  tjio  registry  and  delivery  of  copies  of  works 
pyright  shall  not  apply  to  works  produced  in  such  country  except  so  far 
as  provided  by  the  order. 

(2.)  Before  making  an  Order  in  Council  under  the  International 
Copyright  Acts  in  respect  of  any  foreign  country.  Her  Majesty  in 
Council  shall  be  satisfied  that  that  foreign  country  has  made  such 
provisions  (if  any)  as  it  appears  to  Her  Majesty  expedient  to 
require  for  the  protection  of  authors  of  works  first  produced  in 
the  United  Kingdom. 


Resfcriction  5. — (1.)  Where  a  work  being  a  book  or  dramatic  piece  is  first 
lation.  ~  produced  in  a  foreign  coxmtry  to  which  an  Order  in  Council  under 
the  International  Copyright  Acts  applies,  the  author  or  publisher, 
as  the  case  may  be,  shall,  unless  otherwise  directed  by  the  order, 
have  the  same  right  of  preventing  the  production  in  and  importa- 
tion into  the  United  Kingdom  of  any  translation  not  authorised 
by  him  of  the  said  work  as  he  has  of  preventing  the  production 
and  importation  of  the  original  work. 

(2.)  Provided  that  if  after  the  expiration  of  ten  years,  or  any 
other  term  prescribed  by  the  order,  next  after  the  end  of  the  year 
in  which  the  work,  or  in  the  case  of  a  book  published  in  numbers 
each  number  of  the  book,  was  first  produced,  an  authorised  trans- 
lation in  the  English  language  of  such  work  or  number  has  not 
been  produced,  the  said  right  to  prevent  the  production  in  and 
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imporiatiozi  into  the  United  Kingdom  of  an  unauthorised  transla- 
tion of  such  work  shall  cease. 

(3.)  The  law  relating  to  copyright,  including  this  Act,  shall 
apply  to  a  lawfully  produced  translation  of  a  work  in  like  manner 
as  if  it  were  an  original  work. 

(4.)  Such  of  the  provisions  of  the  International  Copyright 
Act,  1852,  relating  to  translations  as  are  unrepealed  by  this 
Act  shall  apply  in  like  manner  as  if  they  were  re-enacted  in  this 
section. 

6.  Where  an  Order  in  Council  is  made  under  the  International  A^jUcation 
Copyright  Acts  with  respect  to  any  foreign  country,  the  author  and  exiBting 
publisher  of  any  literary  or  artistic  work  first  produced  before 

the  date  at  which  such  order  comes  into  operation  shall  be  entitled 
to  the  same  rights  and  remedies  as  if  the  said  Acts  and  this  Act 
and  the  said  order  had  applied  to  the  said  foreign  country  at  the 
date  of  the  said  production :  Provided  that  where  any  person  has 
before  the  date  of  the  publication  of  an  Order  in  Coimcil  lawfully 
produced  any  work  in  the  United  Kingdom,  nothing  in  this  section 
shall  diminish  or  prejudice  any  rights  or  interests  arising  from  or 
in  connection  with  such  production  which  are  subsisting  and 
valuable  at  the  said  date. 

7.  Where  it  is  necessary  to  prove  the  existence  or  proprietorship  Evidence  of 
of  the  copyright  of  any  work  first  produced  in  a  foreign  country  copyright. 
to  which  an  Order  in  Council  under  the  International  Copyright 

Acts  applies,  an  extract  from  a  register,  or  a  certificate,  or  other 
document  stating  the  existence  of  the  copyright,  or  the  person  who 
is  the  proprietor  of  such  copyright,  or  is  for  the  purpose  of  any 
legal  proceedings  in  the  United  Kingdom  deemed  to  be  entitled  to 
such  copyright,  if  authenticated  by  the  official  seal  of  a  Minister  of 
State  of  the  said  foreign  country,  or  by  the  official  seal  or  the 
signature  of  a  British  diplomatic  or  consular  officer  acting  in  such 
country,  shall  be  admissible  as  evidence  of  the  facts  named 
therein,  and  aU  courts  shall  take  judicial  notice  of  every  such 
official  seal  and  signature  as  is  in  this  section  mentioned,  and 
shall  admit  in  evidence,  without  proof,  the  documents  authen- 
ticated by  it. 

8.— (1.)  The  Copyright  Acts  shall,  subject  to  the  provisions  of  rf^&S^t 
this  Act,  apply  to  a  literary  or  artistic  work  first  produced  in  a  ^iS^. 
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Britisli  possession  in  like  manner  as  thej  apply  to  a  work  first 
produced  in  the  United  Kingdom : 

Provided  that — 

(a)  the  enactments  respecting  the  r^^trj  of  the  copyright  in 
such  work  shall  not  apply  if  the  law  of  such  possession 
provides  for  the  registration  of  such  copyright ;  and 

(h)  where  such  work  is  a  book  the  delivery  to  any  persona  or 
body  of  persons  of  a  copy  of  any  such  work  shall  not  be 
required. 

(2.)  Where  a  register  of  copyright  in  books  is  kept  imder  the 
authority  of  the  government  of  a  British  possession,  an  extract 
from  that  register  purporting  to  be  certified  as  a  true  copy  by 
the  officer  keeping  it,  and  authenticated  by  the  public  seal  of  the 
British  possession,  or  by  the  official  seal  or  the  signature  of  the 
governor  of  a  British  possession,  or  of  a  colonial  secretary,  or  of 
some  secretary  or  minister  administering  a  department  of  the 
government  of  a  British  possession,  shall  be  admissible  in  evidence 
of  the  contents  of  that  raster,  and  all  courts  shall  take  judicial 
notice  of  every  such  seal  and  signature,  and  shall  admit  in  evidence, 
without  further  proof,  all  documents  authenticated  by  it. 

(3.)  Where  before  the  passing  of  this  Act  an  Act  or  ordinance 
has  been  passed  in  any  British  possession  respecting  copyright  in 
any  literary  or  artistic  works,  Her  Majesty  in  Council  may  make 
an  Order  modifying  the  Copyright  Acts  and  this  Act,  so  far  as 
they  apply  to  such  British  possession,  and  to  literary  and  artistic 
works  first  produced  therein,  in  such  manner  as  to  Her  Majesty  in 
Coxmcil  seems  expedient. 

(4.)  Nothing  in  the  Copyright  Acts  or  this  Act  shall  prevent 
the  passing  in  a  British  possession  of  any  Act  or  ordinance 
respecting  the  copyright  within  the  limits  of  such  possession  of 
works  first  produced  in  that  possession. 

AppUcation  9.  Where  it  appears  to  Her  Majesty  expedient  that  an  Order 
tiomii^y-  in  Council  under  the  International  Copyright  Acts  made  after 
t?»i^M,  the  passing  of  this  Act  as  respects  any  foreign  country,  should 
not  apply  to  any  British  possession,  it  shall  be  lawful  for  Her 
Majesty  by  the  same  or  any  other  Order  in  Council  to  declare  that 
such  Order  and  the  International  Copyright  Acts  and  this  Act 
shall  not,  and  the  same  shall  not,  apply  to  such  British  possession, 
except  so  far  as  is  necessary  for  preventing  any  prejudice  to  any 
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rights  acquired  previously  to  the  date  of  such  Order;  and  the 
expressions  in  the  said  Acts  relating  to  Her  Majesty's  dominions 
shall  be  construed  accordingly;  but  save  as  provided  by  such 
declaration  the  said  Acts  and  this  Act  shall  apply  to  every  British 
possession  as  if  it  were  part  of  the  United  Kingdom. 

10. — (1.)  It  shaU  be  lawful  for  Her  Majesty  from  time  to  time  Makinffof 
to  make  Orders  in  Council  for  the  purposes  of  the  International  council. 
Copyright  Acts  and  this  Act,  for  revoking  or  altering  any  Order  in 
Council  previously  made  in  pursuance  of  the  said  Acts,  or  any  of 
them. 

(2.)  Any  such  Order  in  Council  shall  not  affect  prejudicially 
ajiy  rights  acquired  or  accrued  at  the  date  of  such  Order 
coming  into  operation,  and  shall  provide  for  the  protection  of  such 
rights. 

11.  In  this  Act,  unless  the  context  otherwise  requires —  DeflnitionB. 

The  expression  'literary  and  artistic  work'  means  every  book, 
print,  lithograph,  article  of  sculpture,  dramatic  piece,  musical 
composition,  painting,  drawing,  photograph,  and  other  work  of 
literature  and  art  to  which  the  Copyright  Acts  or  the  International 
Copjrright  Acts,  as  the  case  requires,  extend. 

The  expression  'author'  means  the  author,  inventor,  designer, 
engraver,  or  maker  of  any  literary  or  artistic  work,  and  includes 
any  person  claiming  through  the  author;  and  in  the  case  of  a 
posthumous  work  means  the  proprietor  of  the  manuscript  of  such 
work  and  any  person  claiming  through  him ;  and  in  the  case  of  an 
encyclopsBdia,  review,  magazine,  periodical  work,  or  work  published 
in  a  series  of  books  or  parts,  includes  the  proprietor,  projector, 
publisher,  or  conductor. 

The  expressions  'performed'  and  'performance'  and  similar 
words  include  representation  and  similar  words. 

The  expression  'produced'  means,  as  the  case  requires,  pub- 
lished or  made,  or,  performed  or  represented,  and  the  expression 
*  production '  is  to  be  construed  accordingly. 

The  expression  'book  published  in  numbers'  includes  any 
review,  magazine,  periodical  work,  work  published  in  a  series  of 
books  or  parts,  transactions  of  a  society  or  body,  and  other  books 
of  which  different  volumes  or  parts  are  published  at  different 
times. 
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The  expression  'treaty*  includes  any  convention  or  arrange- 
ment. 

The  expression  '  British  possession '  includes  any  part  of  Her 
Majesty's  dominions  exclusive  of  the  United  Kingdom ;  and  where 
parts  of  such  dominions  are  under  both  a  central  and  a  local  legis- 
lature, all  parts  under  one  central  legislature  are  for  the  purposes 
of  this  definition  deemed  to  be  one  British  possession. 

of  18.  The  Acts  specified  in  the  Third  Schedule  to  this  Act  are 

hereby  repealed  as  from  the  passing  of  this  Act  to  the  extent  in  the 
third  column  of  thai  schedule  mentioned : 
Provided  as  follows :  ^ 

(a.)  Where  an  Order  in  Council  has  been  made  before  the 
passing  of  this  Act  under  the  said  Acts  as  respects  any  foreign 
country  the  enactments  hereby  repealed  shall  continue  in  full 
force  as  respects  that  country  until  the  said  Order  is  revoked. 
(h.)  The  said  repeal  and  revocation  shall  not  prejudice  any  rights 
acquired  previously  to  such  repeal  or  revocation,  and  such 
rights  shaU  continue  and  may  he  enforced  in  like  manner  as  if 
the  said  repeal  or  revocation  had  not  been  enacted  or  made} 

^  Repealed  by  Statute  Law  ReTkion  Act,  1898. 
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SCHEDULES. 


FIEST    SCHEDULE. 


Intbbnational    CoPTBiaHT    Acts. 
Part    I. 


7  &  8  Vict.  c.  12. 
16  &  16  Vict.  c.  12. 


38  &  39  Vict.  c.  12. 


An  Act  to  amend  the  law  relating 
to  Intemational  Copyright. 

An  Act  to  enable  Her  Majesty  to 
carry  into  effect  a  convention 
with  France  on  the  subject  of 
copyright,  to  extend  and  explain 
the  Intemational  Copyright  Acts, 
and  to  explain  the  Acts  relating 
to  copyright  in  engravings. 

An  Act  to  amend  the  law  relating 
to  Intemational  Copyright. 


The       Intemational 
Copyright  Act,  1844 

The       Intemational 
Copyright  Act,  1862 


The       Intemational 
Copyright  Act,  1876 


Past   II. 


26  &  26  Vict.  c.  68. 


An  Act  for  amending  the  law  re- 
lating to  copyright  in  works  of 
the  fine  arts,  and  for  repressing 
the  commission  of  fraud  in  the 
production  and  sale  of  such 
works. 


Section  twelve. 
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SECOND    SCHEDULE. 


Copyright    Acts. 


8  Geo.  2.  c.  13. 


7  Geo.  3.  c.  33. 


15  Geo.  3.  c.  53. 


17  Geo.  3.  c.  67. 


An  Act  for  the  encouragement  of 
the  arts  of  designing,  engraving, 
and  etching,  historioil,  and  other 
prints  by  Testing  the  properties 
thereof  in  the  inventors  and  en- 
gravers during  the  time  therein- 
mentioned. 

An  Act  to  amend  and  render  more 
effectual  an  Act  made  in  the 
eighth  year  of  the  reign 
of  King  George  the  Second, 
for  encouragement  of  the  arts  of 
designing,  engraving,  and  etch- 
ing, historical  and  otiier  prints, 
and  for  vesting  in  and  securing 
to  Jane  Hog^arth,  widow,  the 
property  in  certain  prints. 

An  Act  for  enabling  the  two  Uni- 
versities in  England,  the  four 
Universities  in  Scotland,  and  the 
several  Colleges  of  Eton,  West- 
minster, and  Winchester,  to  hold 
in  perpetuity  their  copyright  in 
books  given  or  bequeamed  to  the 
said  univeisities  and  colleges  for 
the  advancement  of  useful  learn- 
ing and  other  purposes  of  educa- 
tion ;  and  for  amending  so  much 
of  an  Act  of  the  eigh&  year  of 
the  reign  of  Queen  Anne,  as  re- 
lates to  the  delivery  of  books 
to  the  warehouse  keeper  of  the 
Stationers*  Company  for  the  use 
of  the  several  libraries  therein 
mentioned. 

An  Act  for  more  effectually  se- 
curing the  property  of  prints  to 
inventors  and  engravers  by  en- 
abling them  to  sue  for  and  re- 
cover penalties  in  certain  cases. 


The  Engraving  Copj- 
right  Act,  1734. 


The  Engraving  Copy- 
right Act,  1766. 


The  Copyright  Act, 
1775. 


The  Prints  Copyright 
Act,  1777. 
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Seflsion  and  Chapter. 


Short  Titie. 


54  Geo.  3.  c.  56. 


3  Wm.  4.  c.  15. 
6  &  6  Will.  4.  c.  65. 
6  &  7  Win.  4.  c.  69. 

6&7Wm.  4.C.110. 


5  &  6  Vict.  c.  46. 
lO&U  Vict.  c.  96. 

25  &  26  Vict.  c.  68. 


An  Act  to  amend  and  render  more 
effectual  an  Act  of  His  present 
Majesty  for  encouraging  the  art 
of  ma]nng  new  models  and  casts 
of  busts  and  other  things  therein 
mentioned,  and  for  giving  further 
encouragement  to  such  arts. 

An  Act  to  amend  the  laws  relating 
to  Dramatic  Literary  Property. 

An  Act  for  preventing  the  publica- 
tion of  Lectures  wi&out  consent. 

An  Act  to  extend  the  protection  of 
copyright  in  prints  and  engrav- 
ings to  Ireland. 

An  Act  to  repeal  so  much  of  an 
Act  of  the  fifty-fourth  year  of 
King  George  the  Third,  respect- 
ing copyrights,  as  requires  the 
delivery  of  a  copy  of  every  pub- 
lished book  to  the  libraries  of 
Sion  College,  the  four  Univer- 
sities of  Scotland,  and  of  the 
King's  Inns  in  Dublin. 

An  Act  to  amend  the  law  of  copy- 
right. 

An  Act  to  amend  the  law  relating 
to  the  protection  in  the  Colonies 
of  works  entitled  to  copyright  in 
the  United  Kingdom. 

An  Act  for  amending  the  law  re- 
lating to  copyright  in  works  of 
the  fine  arts,  and  for  repressing 
the  commission  of  fraud  in  the 
production  and  sale  of  such 
works. 


The  Sculpture  Copy- 
right Act,  1814. 


The  Dramatic  Copy- 
right Act,  1833. 

The  Lectures  Copy- 
right Act,  1835. 

The  Prints  and  En- 
gravings Copyright 
Act,  1836. 

The  Copyright  Act, 
1836. 


The  Copyright  Act, 
1842. 

The  Colonial  Copy- 
right Act,  1847. 


The  Fine  Arts  Copy- 
right Act,  1862. 
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TRIED    SCHEDULE.' 


ACTS    REFEALED. 


SesiUm  tmd  Chapter. 

Title, 

Extent  of  Repeal 

7^8  Viet,  e,  U. 

An  Act  to  amend  the  law  relating  to 
international  copyright. 

SeetionefouHeeny  $evem- 
teen,  and  eighteen. 

15  #  16  Vict,  e,  12. 

An  Act  to  enable  Her  Mejeety  to 

France  on  the  eubjeet  of  copyright^ 
to  extend  and  explain  the  Inter" 
national  Copyright  Aets^  and  to 
explain  the  Acts  relating  to  copy- 
right engraving*. 

Sections  one  to  fire 
both  incluetre,  and 
eectiont  eight  emd 
eleven. 

25  #  26  Vict.  c.  68. 

An  Act  for  amending  the  late  re- 
lating to  copyright  in  worke  of 
the  fine  artt,  and  for  represting 
the  eommission  of  fraud  in  the  pro- 
duetion  and  tale  oftueh  work*. 

So  nmch  of  eeeOon 
twelve    ae   imeorpo- 

repealed  by  thie  Act, 

^  Repealed  by  Statute  Law  Revision  Act,  1898. 
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THE  REVENUE  ACT,  1889. 

62  AND  63  VICT.  CAP.  42. 

An  Act  to  amend  the  Law  relating  to  the  Customs  and 
Inland  Revenue,  and  for  other  purposes  connected  with 
the  Public  Bevenue  and  Expenditure. 

[26th  August  1889.] 

1.  The  following  goods  shall  from  and  after  the  passing  of  this  Prohibitiaa 
Act,  be  included  amongst  the  goods  enumerated  and  described  on  ti(ml>?oer- 
the  table  of  prohibitions  and  restrictions  contained  in  section  S^^ 
forty-two  of  the  Customs  Consolidation  Act,  1876 ;  namely,  Si^S. 

Books,  first  published  in  any  country  or  state  other  than  the 

United  Kingdom,  wherein,  under  the  International  Copyright  49  &  so  net. 
Act,  1886,  or  any  other  Act,  or  any  Order  in  Council  made 
under  the  authority  of  any  Act,  there  is  a  subsisting  copy- 
right in  the  United  Kingdom,  printed  or  reprinted  in  any 
countiy  or  state  other  than  the  countiy  or  state  in  which  they 
were  first  published,  and  as  to  which  the  owner  of  the  copy* 
right,  or  his  agent  in  the  United  Kingdom,  has  given  to  the 
Commissioners  of  Customs  in  the  manner  prescribed  by  section 
forty-four  of  the  Customs  Consolidation  Act,  1876,  a  notice  in  S9  &40Vict. 
such  form  and  giving  such  particulars  as  those  Commissioners  ^' 
require,  and  accompanied  by  a  declaration  as  provided  in  that 
section. 
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ORDER  IN   COUNCIL 

(Adopting    Bebne    Contention). 

London  Oazette,  Friday,  Dbcembeb  2, 1887. 

At  the  Court  at  Windsor,  the  28th  day  of  November,  1887. 

Present : 

The  Queen's  Most  Excellent  Majesty, 

Lord  President, 

Lord  Stanley  op  Preston, 

Secretary  Sir  Henry  Holland,  Bart. 

Whereas  the  Conyention,  of  which  an  English  translation  is  set 
out  in  the  First  Schedule  to  this  Order,  has  been  concluded  between 
Her  Majesty  the  Queen  of  the  United  Kingdom  of  G-reat  Britain 
and  Ireland,  and  the  foreign  countries  named  in  this  Order,  with 
respect  to  the  protection  to  be  given  by  way  of  copyr^ht  to  the 
authors  of  literary  and  artistic  works : 

And  WHEREAS  the  ratifications  of  the  said  Convention  were 
exchanged  on  the  fifth  day  of  September,  One  thousand  eight 
hundred  and  eighty-seven,  between  Her  Majesty  the  Queen  and 
the  Governments  of  the  foreign  countries  following,  that  is  to  say : 

Belgium ;  France ;  Germany ;  Haiti ;  Italy ;  Spain ;  Switzerland  > 
Tunis. 

And  whereas  Her  Majesty  in  Council  is  satisfied  that  the  foreign 
countries  named  in  this  Order  have  made  such  provisions  as  it 
appears  to  Her  Majesty  expedient  to  require  for  the  protection  of 
authors  of  works  first  produced  in  Her  Majesty's  dominions. 

Now,  therefore.  Her  Majesty,  by  and  with  the  advice  of  Her 
Privy  Coimcil,  and  by  virtue  of  the  authority  committed  to  Her  by 
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the  International  Oopjriglit  Acts,  1844  to  1886,  doth  order ;  and 
it  is  hereby  ordered,  as  follows : 

1.  The  Conyention  as  set  forth  in  the  First  Schedule  of  this  Order, 
shall,  as  from  the  commencement  of  this  Order,  have  full  effect 
throughout  Her  Majesty's  dominions,  and  all  persons  are  enjoined 
to  observe  the  same. 

2.  This  Order  shall  extend  to  the  foreign  countries  following,  that 
is  to  say : 

Belgium;  France;  Germany;  Haiti;  Italy;  Spain;  Switzer- 
land; Tunis, 
and  the  above  countries  are  in  this  Order  referred  to  as  the  foreign 
countries  of  the  Copyright  Union,  and  those  foreign  countries 
together  with  Her  Majesty's  dominions,  are  in  this  Order  referred 
to  as  the  countries  of  the  Copyright  Union. 

8.  The  author  of  a  literary  or  artistic  work  which,  on  or  after  the 
commencement  of  this  Order,  is  first  produced  in  one  of  the  foreign 
countries  of  the  Copyright  Union  shall,  subject  as  in  this  Order 
and  in  the  International  Copyright  Acts,  1844  to  1886,  mentioned, 
have  as  respects  that  work  throughout  Her  Majesty's  dominions 
the  same  right  of  copyright,  including  any  right  capable  of  being 
conferred  by  an  Order  in  Council  under  section  two  or  section  five 
of  the  International  Copyright  Act,  1844,  or  under  any  other 
enactment,  as  if  the  work  had  been  first  produced  in  the  United 
Kingdom,  and  shall  have  such  right  during  the  same  period ; 

Provided  that  the  author  of  a  literary  or  artistic  work  shall  not 
have  any  greater  right  or  longer  term  of  copyright  therein,  than 
that  which  he  enjoys  in  the  country  in  which  the  work  is  first 
produced. 

The  author  of  any  literary  or  artistic  work  first  produced  before 
the  commencement  of  this  Order  shall  have  the  rights  and  remedies 
to  which  he  is  entitled  under  section  six  of  the  International  Copy- 
right Act,  1886. 

4.  The  rights  conferred  by  the  International  Copyright  Acts,  1844 
to  1886,  shall,  in  the  case  of  a  literary  or  artistic  work  first  pro- 
duced in  one  of  the  foreign  countries  of  the  Copyright  Union  by 
an  author  who  is  not  a  subject  or  citizen  of  any  of  the  said  foreign 
countries,  be  limited  as  follows,  that  is  to  say,  the  author  shall 
not  be  entitled  to  take  legal  proceedings  in  Her  Majesty's  dominions 
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for  protecting  any  copyright  in  such  work,  but  the  publisher  of 
such  work  shall,  for  the  purpose  of  any  legal  proceedings  in  Her 
Majesty's  dominions  for  protecting  any  copyright  in  such  work,  be 
deemed  to  be  entitled  to  such  copyright  as  if  he  were  the  author, 
but  without  prejudice  to  the  rights  of  such  author  and  publisher 
as  between  themselves. 

5.  A  literary  or  artistic  work  first  produced  simultaneously  in  two 
or  more  countries  of  the  Copyright  Union  shall  be  deemed  for  the 
purpose  of  copyright  to  have  been  first  produced  in  that  one  of 
those  countries  in  which  the  term  of  copyright  in  such  work  is 
shortest. 

6.  Section  six  of  the  International  Copyright  Act,  1852,  shall  not 
apply  to  any  dramatic  piece  to  which  protection  is  extended  by 
virtue  of  this  Order. 

7.  The  Orders  mentioned  in  the  Second  Schedule  to  this  Order 
are  hereby  revoked ; 

Provided  that  neither  such  revocation,  nor  anything  else  in  this 
Order,  shall  prejudicially  affect  any  right  acquired  or  accrued 
before  the  commencement  of  this  Order,  by  virtue  of  any  Order 
hereby  revoked,  and  any  person  entitled  to  such  right  shall  continue 
entitled  thereto,  and  to  the  remedies  for  the  same,  in  like  manner 
as  if  this  Order  had  not  been  made. 

8.  This  Order  shall  be  construed  as  if  it  formed  part  of  the  Inter- 
national Copyright  Act,  1886. 

9.  This  Order  shall  come  into  operation  on  the  sixth  day  of 
December,  One  thousand  eight  hundred  and  eighty-seven,  which 
day  is  in  this  Order  referred  to  as  the  commencement  of  tiiis 
Order. 

And  the  Lords  Commissioners  of  Her  Majesty's  Treasury  are  to 
give  the  necessary  orders  accordingly. 

C.  L.  Pekl, 


ORDER  IN  COUNCIL,    1898.  76? 


ORDER    IN    COUNCIL 

Op  7th  Mabch,  1898, 
PuTTiNa  IN  Force  the  Additional  Act  op  Pabis. 

Whbseas  on  the  9th  day  of  September,  1886,  a  Convention 
(herein-after  called  the  Berne  Convention)  with  respect  to  the  pro« 
tection  to  be  given  by  way  of  copyright  to  the  authors  of  literary 
and  artistic  works  wa^  concluded  between  Her  Majesty  the  Queen 
of  the  United  Kingdom  of  G-reat  Britain  and  Ireland  and  the 
foreign  coimtries  following,  that  is  to  say : — 

Belgium,  Prance,  Germany,  Hayti,  Italy,  Spain,  Switzerland, 
and  Tunis : 

And  whereas  on  the  5th  day  of  September,  1887,  the  ratifications 
of  the  said  Convention  were  duly  exchanged  between  Her  Majesty 
the  Queen  and  the  aforesaid  countries : 

And  whereas  by  an  Order  in  Council  dated  the  28th  day  of 
November,  1887,  and  made  under  the  authority  committed  to  Her 
Majesty  by  the  International  Copyright  Acts,  1844  to  1886,  Her 
Majesty  was  pleased  to  make  provision  for  giving  rights  of  copy- 
right throughout  Her  Majesty's  dominions  to  the  authors  of 
literary  and  artistic  works  first  produced  in  any  of  the  said  foreign 
countries  (therein  referred  to  as  the  foreign  countries  of  the 
Copyright  Union),  and  otherwise  giving  effect  throughout  Her 
Majesty's  dominions  to  the  terms  of  the  said  Berne  Convention, 
and  an  English  translation  of  the  said  Convention  was  set  out  in 
the  First  Schedule  to  the  Order  in  Council  now  in  recital : 

And  whereas  since  the  date  of  the  said  Order  in  Council  herein- 
before recited,  the  foreign  countries  following,  namely,  Luxembourg, 
Monaco,  Montenegro,  and  Norway,  have  acceded  to  the  said  Berne 
Convention,  and  by  Orders  in  Council  dated  respectively  the  10th 
day  of  August,  1888,  the  15th  day  of  October,  1889,  the  16th  day 
of  May,  1893,  and  the  1st  day  of  August,  1896,  and  made  under 
the  authority  aforesaid,  the  provisions  of  the  herein-bef ore  recited 
Order  in  Council  of  the  28th  day  of  November,  1887,  have  been 

D  D  D 
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extended  to  the  last-mentioned  foreign  countries  respecdyelj, 
and  the  last-mentioned  foreign  countries,  together  with  the 
foreign  countries  comprised  in  the  said  Order  in  Council  of  the 
28th  day  of  November,  1887,  now  constitute  the  foreign  countries 
of  the  Copyright  Union  within  the  meaning  of  the  said  Order  in 
Council : 

And  wheieas  an  additional  Act  to  the  said  Berne  Conyention,  of 
which  additional  Act  an  English  translation  is  set  out  in  the 
Schedule  to  this  Order,  has  been  agreed  upon  between  Her 
Majesty  and  the  foreign  countries  next  herein-after  mentioned  for 
the  purpose  of  varying  the  provisions  of  the  herein-bef  ore  recited 
Convention  of  the  9th  day  of  September,  1886 : 

And  whereas  on  the  9th  day  of  September,  1897,  the  ratifications 
of  the  said  additional  Act  were  exchanged  between  Her  Majesty 
and  the  foreign  countries  following,  that  is  to  say : — 

Oermany,  Belgium,  Spain,  France,  Italy,  Luxembourg,  Monaco, 
Montenegro,  Switzerland,  and  Tunis : 

And  whereas  Her  Majesty  in  Council  is  satisfied  that  the 
foreign  countries  named  in  the  body  of  this  Order,  and  parties  to 
the  said  additional  Act,  have  made  such  provisions  as  it  appears  to 
Her  Majesty  expedient  to  require  for  the  protection  of  authors  of 
works  first  produced  in  Her  Majesty's  dominions : 

Now,  THBBBFOBB,  Her  Majesty,  by  and  with  the  advice  of  Her 
Privy  Council,  and  by  virtue  of  the  authority  committed  to  H«r  by 
the  International  Copyright  Acts,  1844  to  1886,  doth  order,  and  it 
is  hereby  ordered  as  follows : — 

1.  The  additional  Act  to  the  Berne  Convention  set  forth  in  the 
Schedule  to  this  Order  shall,  as  from  the  commencement  of  this 
Order,  have  full  effect  throughout  Her  Majesty's  dominions,  and 
all  persons  are  enjoined  to  observe  the  same. 

2.  This  Order  shall  extend  to  the  foreign  countries  following, 
that  is  to  say : — 

Germany,  Belgium,  Spain,  France,  Italy,  Luxembourg,  Monaco, 
Monten^ro,  Switzerland,  and  Tunis. 

8.  The  fourth  Article  of  the  herein-before  recited  Order  in 
Council  of  the  28th  day  of  November,  1887,  shall,  as  from  the 
commencement  of  this  Order,  cease  to  apply  to  the  foreign  countnes 
to  which  this  Order  extends. 
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4.  The  herein-bef  ore  recited  Order  in  Council  of  the  28th  day  of 
November,  1887,  shall  continue  to  be  of  full  force  and  effect,  save 
in  so  far  as  the  same  is  varied  by  this  Order. 

5.  Nothing  contained  in  this  Order  shall  prejudicially  affect  any 
right  acquired  or  accrued  before  the  commencement  of  this  Order, 
by  virtue  of  the  said  Order  in  Council  of  the  28th  day  of  November, 
1887,  or  otherwise,  and  any  person  entitled  to  such  right  shall 
continue  entitled  thereto,  and  to  the  remedies  for  the  same  in  like 
manner  as  if  this  Order  had  not  been  made. 

6.  The  author  of  any  literary  or  artistic  work  first  produced 
before  the  commencement  of  this  Order  shall  have  the  rights  and 
remedies  to  which  he  is  entitled  imder  section  6  of  the  International 
Copyright  Act,  1886. 

7.  This  Order  shall  be  construed  as  if  it  formed  paii;  of  the 
Intemational  Copyright  Act,  1886. 

8.  This  Order  shall  come  into  operation  on  the  date  hereof, 
which  day  is  in  this  Order  referred  to  as  the  commencement  of  this 
Order. 

And  the  Lords  Commissioners  of  Her  Majesty's  Treasury  are  to 
give  the  necessary  orders  herein  accordingly. 

C.  L.  Peel. 


Schedule. 

[The  Schedule  contains  the  Additional  Act  of  Paris  done  into 
English.  For  this  Act  see  the  Berne  Convention  set  out  at  the 
b^inning  of  the  Appendix.] 
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THE    CANADIAN    REVISED   STATUTES,  1886, 
CHAPTER  62. 

As    AMENDED    BY     LATEK    ACTS. 
49  VICT.  CAP  4. 

^^'mo'  ^^  '^^^  respecting  Copyright. 

XT  EB  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate 
and  House  of  Commons  of  Canada,  enacts  as  follows : — 

Short  title.        1.  This  Act  may  be  cited  as  '  The  Copyright  Act,'  38  V.,  c.  88. 
s.  31. 

interpreta-       2.  In  this  Act,  unless  the  context  otherwise  requires, — 
•Miniater.'        (a.)  The    expression    'the  Minister'  means  the  Minister   of 

Agriculture ; 
jDopart-  (5  )  The  expression  '  The  Department '  means  the  Department 

of  Agriculture. 
•  Legal PD-        (c.)  The    expression    'legal    representatives'    includes    heirs, 
tivcs.'         executors,  administrators  and  assigns  or  other  legal  representatives. 

A  ^Iriciiture       ®*  "^^  Minister  of  Agriculture  shall  cause  to  be  kept,  at  the 

to  keep        Department  of  Agriculture,  books  to  be  called  the  *  Blisters  of 

copyrights,   copyrights '  in  which  proprietors  of  literary,  scientific  and  artistic 

works  or  compositions,  may  have  the  same  r^stered  in  accordance 

with  the  provisions  of  this  Act.     38  V.,  c.  88,  s.  1. 

whomiiy         4.  Any  person  domiciled  in  Canada  or  in  any  part  of  the  British 
copyrightu,   possessions,  or  any  citizen  of  any  country  which  has  an  Inter- 
national copyright  treaty  with  the  United  Kingdom,  who  is  the 
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author  of  any  book,  map,  chart  or  musical  composition,  or  of  any  Translation 
original  painting,  drawing,  statue,  sculpture  or  photograph,  or  who  copyright. 
invents,  designs,  etches,  engraves  or  causes  to  be  engraved,  etched 
or  made  from  his  own  design,  any  print  or  engraving,  and  the  legal 
representatives  of  suchM|rson  or  citizen,  shall  have  the  sole  and 
exclusive  right  and  liberty  of  printing,  reprinting,  publishing,  re- 
producing and  vending  such  literary,  scientific  or  artistic  works  or 
compositions,  in  whole  or  in  part,  and  of  allowing  translations  to 
be  printed  or  reprinted  and  sold,  of  such  literary  works  from  one 
language  into  other  languages,  for  the  term  of  twenty-eight  years, 
from  the  time  of  recording  the  copyright  thereof  in  the  maimer 
hereinafter  directed.^    38  V.,  c.  88,  s.  4,  part. 

6.  The  condition  for  obtaining  such  copyright  shall  be  that  the  said  ^^°^^^. 
literary,  scientific  or  artistic  works  shall  be  printed  and  published  jf^^^py- 
or  reprinted  and  republished  in  Canada,  or  in  the  case  of  works  of  art 
that  they  shall  be  produced  or  reproduced  in  Canada,  whether  they 
are  so  published  or  reproduced  for  the  first  time,  or  contempo- 
raneously with  or  subsequently  to  publication  or  production  else- 
where ;  but  in  no  case  shall  the  said  sole  and  exclusive  right  and  ptovIbo. 
liberty  in  Canada  continue  to  exist  after  it  has  expired  elsewhere ; 

2.  No  immoral,  licentious,  irreligious,  or  treasonable  or  seditious  Exception 
literary,  scientific  or  artistic  work,  shall  be  the  legitimate  subject  immoral 
of  such  registration  or  copyright.^     38  V.,  c.  88,  s.  4,  part, 

6.  Every  work  of  which  the  copyright  has  been  granted  and  is  Copyright 
subsisting  in  the  Fnited  Kingdom,  and  copyright  of  which  is  not  of  British 
secured  or  subsisting  in  Canada,  under  any  Act  of  the  Parliament  worW-on 
of  Canada,  or  of  the  legislature  of  the  late  Province  of  Canada,  or  tions  ob-^ 
of  the  legislature  of  any  of  the  Provinces  forming  part  of  Canada, 
shall,  when  printed,  and  published,  or  reprinted  and  republished  in 
Canada,  be  entitled  to  copyright  under  this  Act ;  but  nothing  in  this  ptotIso. 
Act  shall  be  held  to  prohibit  the  importation  from  the  Fnited  King- 
dom  of  copies  of  any  such  work  lawfully  printed  thisre : 

2.  If  any  such  copyright  work  is  reprinted  subsequently  to  its  pub-  As  to 
lication  in  the  Fnited  Kingdom,  any  person  who  has,  previously  to  prints  im- 
the  date  of  entry  of  such  work  upon  the  registers  of  copyright,  im-  Qore  copy- 
ported  any  foreign  reprints,  may  dispose  of  such  reprints  by  sale  ^ 

1  The  Canadian  Coyprij^ht  Act  of  1889  (52  Vict.,  Cap.  29)  purports  to  modify 
these  sections,  but  the  Act  is  at  present  without  legal  force. 


774  CANADIAN  STATUTES. 

obtained  in  or  otherwise ;  but  the  burden  of  proof  of  establishing  the  extent 
and  regularity  of  the  transaction  shall,  in  such  case,  be  upon  such 
person.*    38  V.,  c.  88,  s.  16. 

Kegigtration      7.  Any  literary  work  intended  to  be  published  in  pamphlet  or 

flretpub-     book  form,  but  which  is  first  published  in  separate  articles  in  a 

separate       nowspapor  or  periodical,  may  be  registered  imder  this  Act  while  it 

periodical,    is  SO  preliminarily  published,  if  the  title  of  the  manuscript  and  a 

short  analysis  of  the  work  are  deposited  at  the  department,  and  if 

every  separate  article  so  published  is  preceded  by   the  words 

'Begistered  in  accordance  with  the  Copyright  Act,*  but  the  work, 

when  published  in  book  or  pamphlet  form,  shall  be  subject,  also,  to 

the  other  requirements  of  this  Act.     38  V.,  c.  88,  s.  10,  pari. 

AnonymoTw  8.  If  a  book  is  published  anonymously,  it  shall  be  sufficient  to 
be  entered    enter  it  in  the  name  of  the  first  publisher  thereof,  either  on  behalf 

in  the  nam^ 

of  first         of  the  un-named  author,  or  on  behalf  of  such  first  publisher,  as  the 

publiaher. 

case  may  be.    38  V.,  c.  88,  s.  25. 
(As  9.  No  person  shall  be  entitled  to  the  benefit  of  this  Act,  unless  he 

am^ided  by  * 

Act  of  1805.)  has  deposited  at  the  department  three  copies  of  such  book,  map, 

copi^ete.,  chart,  musical  composition,  photograph,  print,  cut  or  engraring, 

partment.     and  in  the  case  of  paintings,  drawings,  statuary  and  sculpture, 

unless  he  has  furnished  a  written  description  of  such  works  of  art; 

Booordof     and  the  Minister  shall  cause  the  copyright  of  the  same  to  he 

^^^^^  '    recorded  forthwith  in  a  book  to  be  kept  for  that  purpose,  in  the 

manner  adopted  by  him,  or  prescribed  by  the  rules  and  forma 

made,  from  time  to  time,  as  herein  provided.     38  V.,  c.  88,  s.  7. 

Copies  to  be  10.  The  Minister  shall  cause  one  of  such  three  copies  of  such 
Library  of  book,  map,  chart,  musical  composition,  photograph,  print,  cut  or 
and  to  the  engraving,  to  be  deposited  in  the  Library  of  the  Parliament  of 
Museum.     Canada  and  one  in  the  British  Museum.     38  Y.,  c.  88,  s.  8. 

Afl  to  second      11.  It  shaU  not  be  requisite  to  deliver  any  printed  copy  of  the 

BCQuent       second  or  of  any  subsequent  edition  of  any  book  unless  the  same 

°^'      contains  vere  important  alterations  or  additions.     38  V.,  c.  88,  s.  26. 

Notice  of  12.  No  person  shall  be  entitled  to  the  benefit  of  this  Act  unless 

copyright  * 

to  appear  on  he  givos  information  of  the  copyright  being  secured,  by  causing  to 

1  The  Canadian  Copyright  Act  of  1889  (52  Vict.,  Cap.  29)  piirpoxtstoaboliah 
this  section,  but  the  Act  is  at  present  without  legal  force. 
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be  inserted  in  the  several  copies  of  every  edition  published  during 
the  term  secured,  on  the  title-page,  or  on  the  page  immediately 
following,  if  it  is  a  book,— or  if  it  is  a  map,  chart,  musical  composi- 
tion, print,  cut,  engraving  or  photograph,  by  causing  to  be  impressed 
on  the  face  thereof,  or  if  it  is  a  volume  of  maps,,  charts,  music, 
engravings  or  photographs  upon  the  title-page  or  frontispiece 
thereof  the  following  words,  that  is  to  say :  *  Entered  according  to  Fom. 
Act  of  the  Parliament  of  Canada,  in  the  year  ,  by  A.B.,  at  the 
Department  of  Agriculture ; '  but  as  regards  paintings,  drawings,  Ezoeption. 
statuary  and  sculptures,  the  signature  of  the  artist  shall  be  deemed 
a  sufficient  notice  of  such  proprietorship.    38  Y.,  c.  88,  s.  9, 

13.  The  author  of  any  literary,  scientific  or  artistic  work  or  his  interim 
legaJ  representatives,  may,  pending  the  publication  or  republication  how  obtaiiw 
thereof  in  Canada,  obtain  an  interim  copyright  therefor  by  deposit-  effect. 
ing  at  the  department  a  copy  of  the  title  or  a  designation  of  such 

work,  intended  for  publication  or  republication  in  Canada, — which 
title  or  designation  shall  be  registered  in  an  interim  copyright 
register  at  the  said  department, — to  secure  to  such  author  afore- 
said or  his  legal  representatives,  the  exclusive  rights  recognized  by 
this  Act,  previous  to  publication  or  re-publication  in  Canada,  but 
such  interim  registration  shall  not  endure  for  more  than  one  Domtioiiof 
month  from  the  date  of  the  original  publication  elsewhere,  within  oopyright. 
which  period  the  work  shall  be  printed  or  reprinted  and  published 
in  Canada: 

2.  In  every  case  of  interim  registration  under  this  Act  the  author  Notice  to  be 
or  his  legal  representatives  shall  cause  notice  of  such  registration    ^^' 
to  be  inserted  once  in  the  Canada  Oazette.    38  V.,  c,  88,  s.  10,  jparL 

14.  The  application  for  the  registration  of  an  interim  copyright.  Application 
of  a  temporary  copyright  and  of  a  copyright,  may  be  made  in  the  tioi'iSiybe 
name  of  the  author  or  of  his  legal  representatives,  by  any  person  SS^gh  an 
purporting  to  be  the  agent  of  such  author  or  legal  representatives ;  **®"*' 
and  any  damage  caused  by  a  fraudulent  or  an  erroneous  assump-  Punishment 
tion  of  such  authority  shall  be  recoverable  in  any  court  ofSg^. 
competent  jurisdiction.     38  V.,  c.  88,  s.  23,  part, 

16.  The  right  of  an  author  of  a  literary,  scientific  or  artistic  work,  ConyriKht 
to  obtain  a  copyright,  and  the  copyright  when  obtained,  shall  be  obtain  it  to 
assignable  in  law,  either  as  to  the  whole  interest  or  any  part  thereof,  able. 
bjr  an  instrument  in  writing,  made  in  duplicate,  and  which  shall  be 


776 


CAKADIAN  STATUTES. 


registered  at  the  department  on  production  of  both  duplicates  and 

payment  of  the  fee  hereinafter  mentioned : 
DapUcates,       2.  One  of  the  duplicates  shall  be  retained  at  the  department, 
^owdispo     ^^^  ^^  other  shall  be  returned,  with  a  certificate  of  r^istiation, 

to  the  person  depositing  it.     38  V.,  o*  88,  s.  18. 


Copyright  to 
asagne(    ' 
author. 


leeof 


16.  Whenever  the  author  of  a  literary,  scientific  or  artistic  work 
or  composition  which  may  be  the  subject  of  copyright,  has  executed 
the  same  for  another  person,  or  has  sold  the  same  to  another 
person  for  due  consideration,  such  author  shall  not  be  entitled  to 
obtain  or  to  retain  the  proprietorship  of  such  copyright,  which  is, 
by  the  said  transaction,  virtually  transferred  to  the  purchaser, — 
and  such  purchaser  may  avail  himself  of  such  privilege,  unless  a 
reserve  of  the  privilege  is  specially  made  by  the  author  or  artist  in 
a  deed  duly  executed.    38  V.,  c.  88,  s.  16. 


Keneiral  of 
copyright, 
for  what 
term  and  on 
what 
conditions. 


lltle  to  he 
again 
registered, 
&o. 


17.  If,  at  the  expiration  of  the  said  term  of  twenty-eight  years, 
the  author,  or  any  of  the  authors,  (when  the  work  has  been 
originally  composed  and  made  by  more  than  one  person),  is  still 
living,  or  if  such  author  is  dead  and  has  left  a  widow  or  a  child, 
or  children  living,  the  same  sole  and  exclusive  right  and  liberty 
shall  be  continued  to  such  author,  or  to  such  authors  still  living,  or, 
if  dead,  then  to  such  widow  and  child  or  children,  as  the  case  may 
be,  for  the  further  term  of  fourteen  years ;  but  in  such  case,  within 
one  year  after  the  expiration  of  such  term  of  twenty-eight  years, 
the  title  of  the  work  secured  shall  be  a  second  time  registered^  and 
all  other  regulations  herein  required  to  be  observed  in  regard  to 
original  copyrights  shall  be  complied  with  in  respect  to  sudi  re- 
newed copyright.     38  V.,  c.  88,  s.  5. 


B^cord  of         18.  In  all  cases  of  renewal  of  copyright  under  this  Act,  the 

renewal  to  ,  rj   -o  » 

be  pub-  author  or  proprietor  shall,  within  two  months  from  the  date  of  such 
renewal,  cause  notice  of  such  registration  thereof  to  be  published 
once  in  the  Canada  Gazette,     38  V.,  c.  88,  s.  6. 


c<^  of  19.  In  case  of  any  person  making  application  to   register  as 

claims  in  his  own,  the  copyright  of  a  literary,  scientific  or  artistic  work 

copyright  already  registered  in  the  name  of  another  person,  or  in  case  of 

beforoa  simultaneous  conflicting  applications  or  of   an  application  made 

competent  ,                                     xi          .1           .1                               .         1                        .               - 

court,  by  any  person  other  than  the  person  entered  as  proprietor  of  a 
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registered  copyright,  to  cancel  the  said  copyright,  the  person  so 
applying  shall  be  notified  by  the  Minister  that  the  question  is  one 
for  the  decision  of  a  court  of  competent  jurisdiction,  and  no  further 
proceedings  shall  be  had  or  taken  by  the  Minister  concerning  the 
application  until  a  judgment  is  produced  maintaining,  cancelling 
or  otherwise  deciding  the  matter : 

2.  Such  registration,  cancellation  or  adjustment  of  the  said  right  Action  on 
shall  then  be  made  by  the  Minister  in  accordance  with  such  decision. 

38  v.,  c.  88,  s.  19. 

3.  The  Exchequer  Court  of  Canada  shall  be  a  competent  court  Jui^ction 
within  the  meanini?  of  this  Act,  and   shall  have  jurisdiction  to  chequer 

,.     ,.  .  .   .  ,  ,  .  .  Court. 

adjudicate  upon  any  question  ansmg  under  this  section,  upon 
information  in  the  name  of  the  Attorney  General  of  Canada,  or  at 
the  suit  of  any  person  interested.     63  V.,  c.  12 ;  54-55  V.,  c.  34. 

20.  Every  person  who,  without  the  consent  of  the  author  or  liability  of 
lawful  proprietor  thereof  first  obtained,  prints  or  publishes,  or  printing 
causes  to  be  printed  or  published,  any  manuscript  not  previously  without 
printed  in  Canada  or  elsewhere,  shall  be  liable  to  the  author  or  consent. 
proprietor  for  all  damages  occasioned  by  such  publication,  and  the 

same  shall  be  recoverable  in  any  court  of  competent  jurisdiction. 
38  v.,  c.  88,  s.  3. 

21.  If  a  work  copyrighted  in  Canada  becomes  out  of  print,  a  Provision 
complaint  may  be  lodged  by  any  person  with  the  Minister,  who  on  of  a  capy- 
the  fact  being  ascertained  to  his  satisfaction,  shall  notify  the  owner  bmng  ont^f 
of  the  copyright  of  the  complaint  and  of  the  fact ;  and  if,  within  a  ^"^  * 
reasonable  time  no  remedy  is  applied  by  such  owner,  the  Minister  Lipeiuie  to 
may  grant  a  license  to  any  person  to  publish  a  new  edition  or  to 
import  the  work,  specifying  the  number  of  copies  and  the  royalty 

to  be  paid  on  each  to  the  owner  of  the  copyright.   38  V.,  c.  88,  s.  22. 

i%  The  following  fees  shall  be  paid  to  the  Minister  before  an  J^J*^^® 
application  for  any  of  the  purposes  herein  mentioned  is  received,  Act 
that  is  to  say : 

On  registering  a  copyright $1  00 

On  registering  an  interim  copyright 0  50 

On  registering  a  temporary  copyright  0  50 

On  registering  an  assignment    100 

For  a  certified  copy  of  registration  JO  50 

On  registering  any  decision  of  a  court  of  jus- 
tice, for  every  folio 0  50 
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On  office  For  offico  copies  of  documents  not  above  mentioned,  the  follow- 

ing charges  shall  be  made : — 

For  every  single  or  first  folio,  certified  copy...  $0  50 
For  every  subsequent  hundred  words,  frac- 
tions under  or  not  exceeding  fifty,  not  being 
counted,  and  over  fifty  being  counted  for 
one  hundred 0  25 

Fees  to  be  in      2.  The  Said  fees  shall  be  in  full  of  all  services  performed  under 

full  lor  all  ,  ^ 

services.       this  Act  by  the  Minister  or  by  any  person  employed  by  him  under 

this  Act : 
Tofonnpart     3.  All  fees  received  under  this  Act  shall  be  paid  over  to  the 

of  Con.  * 

Rev.  Fund.  Minister  of  Finance  and  Receiver  General,  and  shall  form  part  of 

the  Consolidated  Eevenue  Fund  of  Canada : 
No  cxemp-       4.  No  person  shall  be  exempt  from  the  payment  of  anv  fee  or 

tionfrom         ,  ,,     .  ...  .  5  ,  ,       .V-     4   ^ 

nayment  of  charge  payable  m  respect  of  any  services  performed  under  this  Act 
for  such  person,  and  no  fee  paid  shall  be  returned  to  the  person 
who  paid  it.     38  V.,  c.  88,  s.  28. 

Proviso:  as  23.  Nothing  herein  contained  shall  prejudice  the  right  of  any 
&c.        '    person  to  represent  any  scene  or  object,  notwithstanding  that  there 

may  be  copyright  in  some  other  representation  of  such  scene  or 

object.     38  v.,  c.  88,  s.  14. 

As  to  news-  24.  Newspapers  and  magazines  published  in  foreign  countries, 
containing"  and  which  coutaiu,  together  with  foreign  original  matter,  portions 
Kitiflh  of  British  copyright  works  republished  with  the  consent  of  the 
^aSs,         author  or  his  legal  representatives,  or  under  the  law  of  the  country 

where  such  copyright  exists,  may  be  imported  into  Canada.  38  Y., 

c.  88,  s.  10,  part, 

aericai  25.  Clerical  errors  whicb  occur  in  the  framing  or  copying  of  any 

^SrStcd.  instrument  drawn  by  any  oflficer  or  employee  in  or  Qf  the  depart- 
ment shall  not  be  construed  as  invalidating  such  instrument  but 
when  discovered  they  may  be  corrected  under  the  authority  of  the 
Minister.     38  V.,  c.  88,  s.  20. 

c«tifiod  26.  All  copies  or  extracts  certified,  from  the  department,  shall 

copies  and  _  _ 

extracts,—    be  received  in  evidence,  without  further  proof  and  without  produc- 

their  effect.      .  ^    ,  .    .      ,         ^^^  ^  «^         ^, 

tion  of  the  originals.     38  v.,  c.  88,  s.  21, 
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27.  The  Minister  may,  from  time  to  time,  subject  to  the  approval  Minister  to 
of  the  GoYemor  in  Council,  make  such  rules  and  regulations,  and  fomu,  ftcT* 
prescribe  such  forms,  as  appear  to  him  necessary  and  expedient  for 

the  purposes  of  this   Act ;    and  such    regulations    and    forms,  Their  effect. 
circulated  in  print  for  the  use  of  the  public,  shall  be  deemed  to  be 
correct  for  the  purposes  of  this  Act ;   and  all  documents,  executed 
and  accepted  bj  the  Minister  shall  be  held  valid,  so  far  as  relates 
to  all  official  proceedings  under  this  Act.     38  Y.,  c.  88,  s.  2. 

28.  Every  person  who  wiKully  makes  or  causes  to  be  made  any  Making 
false  entry  in  any  of  the  registry  books  hereinbefore  mentioned  of  &c.,  tobor* 
the  Minister,  or  who  wilfully  produces  or  causes  to  be  tendered  in  meonour. 
evidence,  any  paper  which  falsely  purports  to  be  a  copy  of  an  entry 

in  any  of  the  said  books,  is  guilty  of  a  misdemeanour,  and  shall  be 
punished  accordingly.     38  V.,  c.  88,  s.  24. 

29.  Every  person  who  fraudulently  assumes  authority  to  act  as  Fraudulent 
agent  of  the  author  or  of  his  legal  representative  for  the  registra-  Sa^ority, 
tion  of  a  temporary  copyright,  an  interim  copyright,  or  a  copy-  meanour. 
right,  is  guilty  of  a  misdemeanour  and  shall  be  punished  accord- 
ingly.    38  v.,  c.  88,  s.  23,  paH, 

30.  Every  person  who,  after  the  interim  registration  of  the  title  ^®°?^S'^ 
of  any  book  according  to  this  Act,  and  within  the  term  herein  ment  of 
limited,  or  after  the  copyright  is  secured  and  during  the  term  or  a  book, 
terms  of  its  duration,  prints,  publishes,  or  reprints  or  republishes, 

or  imports,  or  causes  to  be  so  printed,  published  or  imported,  any 
copy  of  any  translation  of  such  book  without  the  consent  of  the 
person  lawfully  entitled  to  the  copyright  thereof,  first  had  and 
obtained  by  assignment,  or  who,  knowing  the  same  to  be  so  printed 
or  imported,  publishes,  sells  or  exposes  for  sale,  or  causes  to  be 
published,  sold  or  exposed  for  sale,  any  copy  of  such  book  without 
such  consent,  shall  forfeit  every  copy  of  such  book  to  the  person 
then  lawfully  entitled  to  the  copyright  thereof ;  and  shall  forfeit 
and  pay  for  every  such  copy  which  is  found  in  his  possession, 
either  being  printed  or  reprinted,  published,  imported  or  exposed 
for  sale,  contrary  to  the  provisions  of  this  Act,  such  sum,  not  ex- 
ceeding one  dollar  and  not  less  than  ten  cents,  as  the  court  deter- 
mines,— which  forfeiture  shall  be  enforceable  or  recoverable  in  any  itecovery 

and 

comii  of  competent  jurisdiction ;    and  moiety  of  such  sum  shall  »ppUcation, 
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belong  to  Her  Majesty  for  the  public  uses  of  Canada,  and  the  other 
moiety  shall  belong  to  the  lawful  owner  of  such  copyright.  38  V., 
c.  88,  s.  11. 

Penalty  for       31.  Every  person  who,  after  the  registering  of  any  panting, 

the  inningo-  ..  •%        n  t        *  ^  *         t 

mentof       orawmg,  statue  or  work  of  art,  and  within  the  term  or  terms 
apoin^ng,^  limited  by  this  Act,  reproduces  in  any  manner,  or  causes  to  be  re- 
produced, made  or  sold,  in  whole  or  in  part,  any  copy  of  any  such 
work  of  art,  without  the  consent  of  the  proprietor,  shall  forfeit  the 
plate  or  plates  on  which  such  reproduction  has  been  made,  and 
every  sheet  thereof  so  reproduced,  to  the  'proprietor  of  the  copy- 
right thereof ;  and  shall  also  forfeit  for  every  sheet  of  such  repro- 
duction published  or  exposed  for  sale,  contrary  to  this  Act,  such 
sum,  not  exceeding  one  dollar  and  not  less  than  ten  cents  as  tlie 
Recovery      court  determines, — ^which  forfeiture  shaU  be  enforceable  or  recover- 
appUcation.  able  in  any  court  of  competent  jurisdiction ;  and  a  moiety  of  such 
sum  shall  belong  to  Her  Majesty  for  the  public  uses  of  Canada^ 
and  the  other  moiety  shall  belong  to  the  lawful  owner  of  such  copy- 
right.   38  v.,  c.  88,  8. 12. 

'Penalty for       82.  Every  person  who,  after  the  registering  of  any  print,  cut 
mentof  a     or  engraving,  map,  chart,  musical  composition,  or  photograph, 
muidc,         according  to  the  provisions  of  this  Act,  and  within  the  term  or 
^^      ^  *  terms  limited  by  this  Act,  engraves,  etches  or  works,  sells  or  copies, 
or  causes  to  be  engraved,  etched  or  copied,  made  or  sold,  either  as 
a  whole  or  by  vtirying,  adding  to  or  diminishing  the  main  design, 
with  intent  to  evade  the  law,  or  who  prints  or  reprints  or  imports 
for  sale,  or  causes  to  be  so  printed  or  reprinted  or  imported  for 
sale,  any  such  map,    chart,   musical   composition,    print,  cut  or 
engraving,  or  any  part  thereof,  without  the  consent  of  the  pro- 
prietor of  the  copyright  thereof  first  obtained  as  aforesaid,  or  who, 
knowing  the  same  to  be  so  reprinted,  printed  or  imported  without 
such  consent,  publishes,  sells  or  exposes  for  sale,  or  in  any  manner 
disposes  of  any  such  map,  chart,  musical  composition,  engraving, 
cut,  photograph  or  print,  without  such  consent  as  aforesaid,  shall 
forfeit  the  plate  or  plates  on  which    such  map,  chart,  musical 
composition,  engraving,  cut,  photograph  or  print  has  been  copied, 
and  also  every  sheet  thereof,  so  copied  or  printed  as  aforesaid,  to 
the  proprietor  of  the  copyright  thereof ;  and  shall  also  forfeit,  for 
every  sheet  of  such  map,  musical  composition,  print,  cut  or  engiav- 
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ing  found  in  his  possession,  printed  or  published  or  exposed  for 
sale,  contrary  to  this  Act,  such  sum,  not  exceeding  one  dollar  and 
not  less  than  ten  cents,  as  the  court  determines, — which  forfeiture  Recovery 

And 

shall  be  enforceable  or  recoverable    in   any  court  of  competent  application, 
jurisdiction ;  and  a  moiety  of  such  sum  shall  belong  to  Her  Majesty 
for  the  public  uses  of  Canada,  and  the  other  moiety  shall  belong  to 
the  lawful  owner  of  such  copyright.     38  V.,  c.  88,  s.  13. 

33.  Every  person  who  has  not  lawfully  acquired  the  copyright  Penalty  tor 
of  a  literary,  scientific  or  artistic  work,  and  who  inserts  in  any  tending  to 
copy  thereof  printed,  produced,  reproduced  or  imported,  or  who  copyright, 
impresses  on  any  such  copy,  that  the  same  has  been  entered  accord- 
ing to  this  Act,  or  words  purporting  to  assert  the  existence  of  a 
Canadian  copyright  in  relation  thereto,  shall  incur  a  penalty  not 
exceeding  three  hundred  dollars : 

2.  Every  person  who  causes  any  work  to  be  inserted  in  the  Penalty  for 
register  oiE  interim  copyright  and  fails  to  print  and  publish  ori^^im 
reprint  and  republish  the  same  within  the  time  prescribed,  shall  ?S^!ft 
incur  a  penalty  not  exceeding  one  hundred  dollars :  ^^^^     ^' 

3.  Every  penalty  incurred  under  this  section  shall  be  recoverable  Recovery 
in  any  court  of  competent  jurisdiction ;  and  a  moiety  thereof  shall  appUcation 
belong  to  Her  Majesty  for  the  public  uses  of  Canada,  and  the  ^  ^*^°*  ^' 
other  moiety  shall  belong  to  the  person  who  sues  for  the  same. 

38  v.,  c.  88,  s.  17. 

34.  No  action  or  prosecution  for  the  recovery  of  any  penalty  Limitation 
under  this  Act,  shall  be  commenced  more  than  two  years  after  the 

cause  of  action  arises.     38  V.,  c.  88,  s.  27, 
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THE  CANADIAN  COPYRIGHT  ACT,  1900. 

63  AND  64  VICT.  CAP.  26. 

An  Act  to  amend  the  Copyright  Act. 

llSth  July  1900.] 

TJEB  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate 
and  House  of  Commons  of  Canada,  enacts  as  foUows  :— 

In  case  of         1.  If  a  book  as  to  which  there  is  subsisting  copyright  under 

reprint  book  The  Copyright  Act  has  been  first  lawfully  published  in  any  part  of 

^^.  or    Her  Majesty's  dominions  other  than  Canada,  and  if  it  is  proTed  to 

noGsescdonis  the  Satisfaction  of  the  Minister  of  Agriculture  that  the  owner  of 

may  ^      the  Copyright  so  subsisting  and  of  the  copyright  acquired  by  such 

^!portotion  publication  has  lawfully  granted  a  license  to  reproduce  in  Canada^ 

repitote.       ^ni  movable  or  other  types,  or  from  stereotype  plates,  or  from 

electro-plates,  or  from  lithograph  stones,  or  by  any  process  for 

facsimile  reproduction,  an  edition  or  editions  of  such  book  designed 

for  sale  only  in  Canada,  the  Minister  may,  notwithstanding  anj- 

thing  in  The  Copyright  Act,  by  order  under  his  hand,  prohibit  the 

importation,  except  with  the  written  consent  of  the  licensee,  into 

Canada  of  any  copies  of  such  books  printed  elsewhere ;  provided 

that  two  such  copies  may  be  specially  imported  for  the  bond  fide 

use  of  any  public  free  library  or  any  university  or  college  library, 

or  for  the  library  of  any  duly  incorporated  institution  or  society 

for  the  use  of  the  members  of  such  institution  or  society. 

SuspenaiOTi       2.  The  Minister  of  Agriculture  may  at  any  time  in  like  manner, 
of  prohibi-    by  order  under  his  hand,  suspend  or  revoke  such  prohibition  upon 

importation  if  it  is  proved  to  his  satisfaction  that — 

(a)  the  license  to  reproduce  in  Canada    has    terminated  or 

expired;  or 
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(5)  the  reasonable  demand  fpr  the  book  in  Canada  is  not 
sufficiently  met  without  importation;  or 

(c)  the  book  is  not,  having  regard  to  the  demand  therefor  in 
Canada,  being  suitably  printed  or  published ;  or 

(d)  any  other  state  of  things  exists  on  account  of  which  it  is 
not  in  the  public  interest  to  further  prohibit  importation. 

3.  At  any  time  after  the  importation  of  a  book  has  been  pro-  Failure  of 
hibited  under  section  1  of  this  Act,  any  person  resident  or  being  supp^book. 
in  Canada  may  apply,  either  directly  or  through  a  bookseller  or 

other  agent,  to  the  person  so  licensed  to  reproduce  such  book,  for 
a  copy  of  any  edition  of  such  book  then  on  sale  and  reasonably 
obtainable  in  the  United  Kingdom  or  some  other  part  of  Her 
Majesty's  dominions,  and  it  shall  then  be  the  duty  of  the  person 
so  licensed,  as  soon  as  reasonably  may  be,  to  import  and  sell  such 
copy  to  the  person  so  applying  therefor,  at  the  ordinary  selling 
price  of  such  copy  in  the  United  Kingdom  or  such  other  part  of 
Her  Majesty's  dominions,  with  the  duty  and  reasonable  forwarding 
charges  added ;  and  the  failure  or  neglect,  without  lawful  excuse, 
of  the  person  so  licensed  to  supply  such  copy  within  a  reasonable 
time,  shall  be  a  reason  for  which  iJie  Minister  may,  if  he  sees  fit, 
suspend  or  revoke  the  prohibition  upon  importation. 

4.  The  Minister  shall  forthwith  inform  the    Department    of  customs 
Customs  of  any  order  made  by  him  under  this  Act.  *®5l  . 

•^  •'  notified. 

5.  All  books  imported  in  contravention  of  this  Act  may  be  seized  Penai^  for 

■^  ,  1.  unla'wful 

by  any  officer  of  Customs,  and  shall  be  forfeited  to  the  Crown  and  importation, 
destroyed;  and  any  person  importing,  or  causing  or  permitting 
the  importation,  of  any  books  in  contravention  of  this  Act  shall, 
for  each  offence,  be  liable,  upon  summary  conviction,  to  a  penalty 
not  exceeding  one  hundred  dollars. 
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CONSTITUTION,   1787. 

Il7th  September  1787.] 

Art.  1,  Sec.  8.    The  Congress  shall  have  power  : To  pro- 
mote the  progress  of  science  and  useful  arts,  by  securing  fob 

LIMITED     TIMES     TO     AUTHORS     and    inventors     THE     EXCLUSIVE 

RIGHT  TO  THEIR  respective  writings  and  discoveries. 


Copyright 
reoordU. 


Register  of 
copyrights. 


AMERICAN  REVISED  STATUTES,  1873. 

TIT.  60,  CAP.  3,  1874,  AS  AMENDED  BT  ACTS  OP  1874,  1882,  1891,    1893, 

1895,  AJH)  1897. 

Section  4948.  All  records  and  other  things  relating  to  oopjiighte 
and  required  by  law  to  be  preserved,  shall  be  under  the  control  of 
the  Librarian  of  Congress,  and  kept  and  preserved  in  the  Libraiy 
of  Congress. 

[The  Appropriation  Act  approved  February  19,  1897,  provides 
for  the  appointment  of  a  'Register  of  Copyrights,  who  shall,  on  and 
after  July  first,  eighteen  hundred  and  ninety-seven,  under  the  direc- 
tion and  supervision  of  the  Librarian  of  Congress,  perform  all  the 
duties  rdaiing  to  copyrights,  and  shall  make  weekly  deposiis  with  the 
Secretary  of  the  Treasury,  and  maJce  monthly  reports  to  the  Secretary 
of  the  Treasury  and  to  the  Librarian  of  Congress,  and  shall,  on  and 
after  July  first,  eighteen  hundred  and  ninety-seven,  give  bond  to  ike 
Librarian  of  Congress,  in  the  sum  of  twenty  thousand  dollars,  with 
approved  sureties,  for  the  faithful  discharge  of  his  duties'^ 
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Sec.  4949.  The  seal  provided  for  the  office  of  the  Librarian  of  seai  of  the 
Congress  shall  be  the  seal  thereof,  and  bj  it  all  records  andoS^M?^ 
papers  issued  from  the  office  and  to  be  used  in  evidence  shall 
be  authenticated. 

Sec.  4950.  The  Appropriation  Act  approved  February  19, 1897,  Bond  of 
provides :  *  The  Librarian   of   Congress  shall   on  and  after  July  of  congress, 
first,  eighteen  hundred  and  ninety-seven,  give  bond,  payable  to  the 
United  States,  in  the  sum  of  twenty  thousand  dollars,  with  sureties 
approved  by  the  Secretary  of  the  Treasury,  for  the  faithful  dis- 
chai^  of  his  duties  according  to  law.' 

Sec.  4951.  The  Librarian  of  Congress  shall  make  an  annual  Annual 
report  to  Congress  of  the  number  and  description  of  copyright  congress  of 
publications  for  which  entries  have  been  made  during  the  year.        pu^^ations. 

Sbc.  4952.    The  author,  inventor,  designer,  or  proprietor  of  any  Author,  etc., 
book,  map,  chart,  dramatic  or  musical  composition,  engraving,  cut,  assigns 

'    ,  ii  -,  ..        .,  **  ...,.         shall  have 

print,  or  photograph  or  negative  thereof,  or  of  a  pamtmg,  drawmg,  sole  liberty 
chromo,  statue,  statuary,  and  of  models  or  designs  intended  to  be  an?"" 
perfected  as  works  of  the  fine  arts,  and  the  executors,  administrators,  ^^    ^' 
or  assigns  of  any  such  person  shall,  upon  compl3ring  with  the  pro- 
visions of  this  chapter,  have  the  sole  liberty  of  printing,  reprinting, 
publishing,  completing,  copying,  executing,  finishing,  and  vending 
the  same ;  and,  in  the  case  of  a  dramatic  composition,  of  publicly 
performing  or  representing  it,  or  causing  it  to  be  performed  or 
represented  by  others.    And  authors  or  their  assigns  shall  have  Authors 

,,  .,  -  ,  ,  Ai*  Ti»      shall  have 

exclusive  right  to  dramatize  or  translate  any  of  their  works,  for  exclusive 
which  copyright  shall  have  been  obtained  under  the  laws  of  the  SLnatLse 
United  States.  "*~^''- 

In  the  construction  of  this  act  the  words  '  engraving,'  *  cut,'  and  Definition 

°  ,  of  'engrav- 

*  print,'  shall  be  applied  only  to  pictorial  illustrations  or  works  in^"cut,» 
connected  with  the  fine  arts,  and   no  prints  or  labels  designed 'print.' 
to  be  used  for  any  other  articles  of  manufacture  shall  be  entered 
under  the  copyright  law,  but  may  be  registered  in  the  Patent 
Office.    And  the  Commissioner  of  Patents  is  hereby  charged  with  Labels, 
the  supervision  and  control  of  the  entry  or  registry  of  such  prints 
or  labels,  in  conformity  with  the  regulations  provided  by  law  as  to 
copyright  of  prints,  except  that  there  shall  be  paid  for  recording 
the  title  of  any  print  or  label,  not  a  trade-mark,  six  dollars,  which 

jjj  £  Ji« 
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pop: 

term 
yean. 


shall  coyer  the  expense  of  furnishing  a  copy  of  the  record,  under 
the  seal  of  the  Commissioner  of  Patents,  to  the  party  entering  the 
same.     [This  Section  has  now  been  altered  by  an  Act  of  1905.] 

Sbc.  4953.  Copyrights  shall  be  granted  for  the  term  of  tw^itj- 
eight  years  from  the  time  of  recording  the  title  thereof,  in  the 
manner  hereinafter  directed. 


BanewHl  for       SbO, 
second  teim 
of  14  yean. 


Publioatioii 
of  leneval. 


Aflidgnment 
of  oopy- 
rightfl. 


4954.  The  author,  inventor,  or  designer,  if  he  be  still  liTing, 
or  his  widow  or  children,  if  he  be  dead,  shall  have  the  same  exclu- 
sive right  continued  for  the  further  term  of  fourteen  years,  upon 
recording  the  title  of  the  work  or  description  of  the  article  so 
secured  a  second  time,  and  complying  with  all  other  regulations  in 
regard  to  original  copyrights,  within  six  months  before  the  expira- 
tion of  the  first  term.  And  such  person  shall,  within  two  months 
from  the  date  of  said  renewal,  cause  a  copy  of  the  record  thereof  to  be 
published  in  one  or  more  newspapers,  printed  in  the  United  States, 
for  the  space  of  fom*  weeks. 

Sbc.  4955.  Copyrights  shall  be  assignable  in  law  by  any  instru- 
ment of  writing,  and  such  assignment  shall  be  recorded  in  the 
office  of  the  Librarian  of  Congress  within  sixty  days  after  its 
execution;  in  default  of  which  it  shall  be  void  as  against  any 
subsequent  purchaser  or  mortgagee  for  a  valuable  consideration, 
without  notice. 


Deposit  of 
title  or  de- 
scriplioii. 


Deposit  of 
two  copies. 


Sec.  4956.  No  person  shall  be  entitled  to  a  copyright  unless  he 
shall,  on  or  before  the  day  of  publication,  in  this  or  any  foreign 
country,  deliver  at  the  office  of  the  Librarian  of  Congress,  or 
deposit  in  the  mail  within  the  United  States,  addressed  to  the 
Librarian  of  Congress,  at  Washington,  District  of  Columbia,  a 
printed  copy  of  the  title  of  the  book,  map,  chart,  dramatic  or 
musical  composition,  engraving,  cut,  print,  photograph,  or  diromo, 
or  a  description  of  the  painting,  drawing,  statue,  statuary,  or  a 
model  or  design  for  a  work  of  the  fine  arts,  for  which  be  desires  a 
copyright ;  nor  imless  he  shall  also,  not  later  than  the  day  of  the 
publication  thereof,  in  this  or  any  foreign  country,  deliver  at  the 
office  of  the  Librarian  of  Congress,  at  Washington,  District  of 
Columbia,  or  deposit  in  the  mail,  within  the  United  States, 
addressed  to  the  Librarian  of  Congress,  at  Washington,  District  of 
Colimibia,  two  copies  of  such  copyright  book,  map,  chart,  dramatic 
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or  musical  composition,  engraying,  chromo,  cut,  print,  or  photo- 
graph, or  in  case  of  a  painting,  drawing,  statue,  statuary,  model, 
or  design  for  a  work  of  the  fine  arts,  a  photograph  of  the  same : 
Provided,    That  in  the  case  of  a  book,  photograph,  chromo,  or  Printed 
lithograph,  the  two  copies  of  the  same  required  to  be  delivered  or  set  wiMn 
deposited  as   above,  shall  be  printed  from   type  set  within  the  states. 
limits  of  the  United  States,  or  from  plates  made  therefrom,  or  from 
negatives,  or  drawings  on  stone  made  within  the  limits  of  the 
United  States,  or  from  transfers  made  therefrom.     During  the  Proinbitiott 
existence  of  such  copyright  the  importation  into  the  United  States  portation. 
of  any  book,  chromo,  lithograph,  or  photograph,  so  copyrighted,  or 
any  edition  or  editions  thereof,  or  any  plates  of  the  same  not  made 
from  type  set,  negatives,  or  drawings  on  stone  made  within  the 
limits  of  the  United  States,  shall  be,  and  is  hereby  prohibited, 
except  in  the  cases  specified  in  paragraphs  512  to  516,  inclusive,  Exceptions 
in  section  two  of  the  act  entitled,  an  act  to  reduce  the  revenue  tion  of 
and  equalize  the  duties  on  imports  and  for  other  purposes,  approved  ™^ 
October  1, 1890^ ;  and  except  in  the  case  of  persons  purchasing  for 
use  and  not  for  sale,  who  import  subject  to  the  duty  thereon,  not 
more  than  two  copies  of  such  book  at  any  one  time ;  and,  except  in  Newspapers 
the  case  of  newspapers  and  magazines,  not  containing  in  whole  or  magannes 
in  part  matter  copyrighted  under  the  provisions  of  this  act,  un-  imported. 
authorized  by  the    author,  which    are    hereby    exempted   from 
prohibition  of  importation : 

Provided,  nevertheless,  That  in  the  case  of  books  in  foreign  Books  in 

foreign 

*  The  paragraphs  cited  above  are  from  the  list  of  articles  allowed  to  he  imported 
free  of  duty,  ana  are  as  follows : 

512.  Books,  engravings,  photographs,  bound  or  unbound  etchings,  maps  and 
charts,  which  shall  have  been  printed  and  bound  or  manufactured  more  than 
twenty  years  at  the  date  of  importation. 

513.  Books  and  pamphlets  printed  exdusively  in  languages  other  than 
English ;  also  books  and  music,  m  raised  print,  used  exclusively  by  the  blind. 

514.  Books,  engravings,  photographs,  etchings,  bound  or  imbound,  maps  and 
charts  imported  by  authority  or  for  the  use  of  the  United  States  or  for  the  use  of 
the  Library  of  Congress. 

515.  Books,  maps,  lithographic  prints,  and  charts,  specially  imported,  not 
more  than  two  copies  in  any  one  invoice,  in  good  faith,  for  the  use  of  any 
society  incorporated  or  established  for  educational,  philosophical,  literary,  or 
religious  purposes,  or  for  the  encouragement  of  the  fine  arts,  or  for  the  use  or  by 
order  of  any  college,  academy,  school,  or  seminary  of  learning  in  the  United 
States,  subject  to  such  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe. 

516.  Books,  or  libraries,  or  parts  of  libraries,  and  other  household  effects  of 
persons  or  families  from  foreign  countries,  if  actually  used  abroad  by  them  not 
less  than  one  year,  and  not  intended  for  any  other  person  or  persons,  nor  for  sale« 
(dlst  Congress,  Ist  session,  chap.  1244  :  26  Statutes  at  Large,  p.  604 «) 
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loBguages,  languages,  of  which  onlj  translations  in  English  are  copyrighted,  the 
onij  trans-  prohibition  of  importation  shall  apply  only  to  the  translation  of 
copyrighted,  the  Same,  and  the  importation  of  the  books  in  the  original  language 
i^^rted.     shall  be  permitted. 

Sec.  4957.  The  Librarian  of  Congress  shall  record  the  name  of 

such  copyright  book,  or  other  article,  forthwith  in  a  book  to  be 

kept  for  that  purpose,  in  the  words  following :    *  Library  of  Con- 

Entrj;  of      gress,  to  wit :  Be  it  remembered  that  on  the  day  of 

copyright.     ^  ^    ^^  ^^^  deposited  in  this  office  the  title  of  a  book, 

(map,  chart,  or  otherwise,  as  the  case  may  be,  or  description  of  the 

article),  the  title  or  description  of  which  is  in  the  following  words, 

to  wit :  (here  insert  the  title  or  description,)  the  right  whereof  he 

claims  as  author,  (originator,  or  proprietor,  as  the  case  may  be,)  in 

conformity  with  the  laws  of  the  United  States  respectmg  copyrights. 

Copy  of       C.  D.,  Librarian  of  Congress.'    And  he  shall  give  a  copy  of  the 

title  or  description  under  the  seal  of  the  Librarian  of  Congress,  to 

the  proprietor,  whenever  he  shall  require  it. 

Foes.  Sbc.  4958.  The  Librarian  of   Congress  shall  receive  from  the 

persons  to  whom  the  services  designated  are  rendered,  the  f ollow- 
Feeforre-  ing  f COS :  1.  For  recording  the  title  or  description  of  any  copy- 
Fee  for  copy  right  book  or  other  article,  fifty  cents.  2.  For  every  copy  under 
of  record,  g^  ^£  g^^j^  record  actually  given  to  the  person  claiming  the 
Fee  for  re-    Copyright,   or   his    assigns,   fifty  cents.'     [3.  For  recording  and 

cording  .j,   .  .  jk**itn<  <• 

assignment,  ceruiymg  any  mstrument  of  writing  for  the  assignment  of  a  copy- 
Foe  for  copy  right,  one  dollar.  4.  For  every  copy  of  an  assignment,  one  dollar.] 
ment.  All  fecs  SO  received  shall  be  paid  into  the  treasury  of  the  United 

Fee  for        States:    Provided,    That  the  charge  for  recording  the   title  or 

foreign 

production,  description  of  any  article  entered  for  copyright,  the  production  of 
a  person  not  a  citizen  or  resident  of  the  United  States,  shall  be  one 
dollar,  to  be  paid  as  above  into  the  treasury  of  the  United  States, 
to  defray  the  expenses  of  lists  of  copyrighted  articles  as  hereinafter 
provided  for. 

^  The  clauses  in  section  4958  inclosed  \vithin  brackets  are  made  to  accord  with 
section  2  of  the  Amending  Act  of  June  18,  1874,  which  reads  as  followa :  *  That 
for  recording  and  certifying  any  instrument  of  writing  for  the  assignment  of  a 
cop^ght,  the  Librarian  of  Congress  shall  receive  from  the  persons  to  whom  the 
service  is  rendered,  one  dollar ;  and  for  every  copy  of  an  assignment,  one  dollar ; 
said  fee  to  cover,  in  either  case,  a  certificate  of  the  record,  under  seal  ol  the 
Libinrian  of  Congress  ;  and  all  fees  so  received  shall  be  paid  into  the  Treasury  of 
the  United  States.*  (43rd  Congress,  1st  session,  chap.  301 :  18  Statutes  at 
Large,  pp.  78-79.) 
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And  it  is  hereby  made  the  duty  of  the  Librariaai  of  Congress  to  ^**io«^  <>' 
furnish  to  the  Secretary  of  the  Treasury  copies  of  the  entries  of 
titles  of  all  books  and  other  articles  wherein  the  copyright  has  been 
completed  by  the  deposit  of  two  copies  of  such  book  printed  from 
type  set  within  the  limits  of  the  United  States,  in  accordance  with 
the  provisions  of  this  act,  and  by  the  deposit  of  two  copies  of  such 
other  article  made  or  produced  in  the  United  States;   and  the 
Secretary  of  the  Treasury  is  hereby  directed  to  prepare  and  print, 
at  intervals  of  not  more  than  a  week,  catalogues  of  such  title- 
entries  for  distribution  to  the  collectors  of  customs  of  the  United 
States  and  to  the  postmasters  of  all  post  offices  receiving  foreign 
mails,  and  such  weekly  lists,  as  they  are  issued,  shall  be  furnished  2"^**T?'i, 
to  all  parties  desiring  them,  at  a  sum  not  exceeding  five  dollars  per  a  year,. 
annum ;  and  the  Secretary  and  the  Postmaster  General  are  hereby  secretary  of 
empowered  and  required  to  make  and  enforce  such  rules  and  regu-  and  PoX 
lations  as  shall  prevent  the  importation  into  the  United  States,  General  to 
except  upon  the  conditions  above  specified,  of  all  articles  prohibited  portoSoo"" 
by  this  act. 

Sec.  4969.  The  proprietor  of   every  copyright  book  or  other  Deposit  of 
article  shall  deliver  at  the  office  of  the  Librarian  of  Congress,  or  su^se^uent 
deposit  in  the  mail,  addressed  to  the  Librarian  of  Congress,  at 
Washington,  District  of  Columbia,  a  copy  of  every  subsequent 
edition  wherein  any  substantial  changes  shall  be  made :  Provided,  New  editions 
however.  That  the  alterations,  revisions,  and  additions  made  to  books  may 
books  by  foreign  authors,  heretofore  published,  of  which  new  righted. 
editions  shaU  appear  subsequently  to  the  taking  effect  of  this  act, 
shall  be  held  aud  deemed  capable  of  being  copyrighted  as  above 
provided  for  in  this  act,  unless  they  form  a  part  of  the  series  in 
course  of  publication  at  the  time  this  act  shall  take  effect. 

Sec.  4960.  For  every  failure  on  the  part  of  the  proprietor  of  Failure  to 
any  copyright  to  deliver,  or  deposit  in  the  mail,  either  of  the  copies, 
published  copies,  or  description,  or  photograph,  required  by  sections 
4956  and  4959,  the  proprietor  of  the  copyright  shall  be  liable  to  a 
penalty  of  twenty-five  dollars,  to  be  recovered  by  the  Librarian  of 
Congress,  in  the  name  of  the  United  States,  in  an  action  in  the 
nature  of  an  action  of  debt,  in  any  district  court  of  the  United 
States  within  the  jurisdiction  of  which  the  delinquent  may  reside 
or  be  found. 
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sit  of  The  folio-wing  act  in  relation  to  the  deposit  of  copies  was 
to  March  1,  approved  March  3,  1893 :  *  That  any  author,  inventor,  designer, 
or  proprietor  of  any  book,  or  other  article  entitled  to  copyright, 
who  has  heretofore  failed  to  deliver  in  the  office  of  the  Librarian  of 
Congress,  or  in  the  mail  addressed  to  the  Librarian  of  Congress, 
two  complete  copies  of  such  book,  or  description  or  phot<^raph  of 
such  article,  within  the  time  limited  by  title  sixty,  chapter  three, 
of  the  Bevised  Statutes  relating  to  copyrights,  and  the  acts  in 
amendment  thereof,  and  has  complied  with  all  other  provisions 
thereof,  who  has,  before  the  first  day  of  March,  anno  Domini 
eighteen  hundred  and  ninety-three,  delivered  at  the  office  of  the 
Librarian  of  Congress,  or  deposited  in  the  mail  addressed  to  the 
Librarian  of  Congress  two  complete  printed  copies  of  such  book, 
or  description  or  photograph  of  such  article,  shaJl  be  entitled  to  all 
the  rights  and  privileges  of  said  title  sixty,  chapter  three,  of  the 
Bevised  Statutes  and  the  acts  in  amendment  thereof.' 

rostmastep       Sbc.  4961.  The  postmaster  to  whom  such  copyright  book,  title, 
aTCct?J>rif  or  other  article  is  delivered,  shall,  if  requested,  give  a  receipt 
^^^*^^    '    therefor;   and  when  so  delivered  he  shall  mail  it  to  its  destina- 
tion. 

Notice  of  Seo.  4962.  No  person  shall  maintain  an  action  for  the  infringe- 

copyng  .  y^^jj|.  ^£  jjjg  copyright  unless  he  shall  give  notice  thereof  by 
inserting  in  the  several  copies  of  every  edition  published,  on  the 
title-page,  or  the  page  immediately  following,  if  it  be  a  book ;  or  if 
a  map,  chart,  musical  composition,  print,  cut,  ei^raving,  photo- 
graph, painting,  drawing,  chromo,  statue,  statuary,  or  model  or 
design  intended  to  be  perfected  and  completed  as  a  work  of  the  fine 
arts,  by  inscribing  upon  some  visible  portion  thereof,  or  of  the 
substance  on  which  the  same  shall  be  moimted,  the  following 
words,    viz :     '  Entered    according  to  act   of    Congress,   in  the 

year ,  by  A.  B.,  in  the  office  of  the  Librarian  of  Congress,  at 

Washington ' ;  or,  at  his  option,  the  word  *  Copyright,'  together 
with  the  year  the  copyright  was  entered,  and  the  name  of  the  party 
by  whom  it  was  taken  out,  thus :  '  Copyright,  18 — ,  by  A.  B.' 
Notioo  of  That  manufacturers  of  designs  for  mglded  decorative  articles, 
deopm^Tc^'*  tiles,  plaques,  or  articles  of  pottery  or  metal  subject  to  copyright 
may  put  the  copyright  mark  prescribed  by  section  forty-nine  hun- 
dred and  sixty-two  of  the  Bevised  Statutes,  and  acts  additional 


>  100.00  dole. 
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thereto,  upon  the  back  or  bottom  of  such  articles,  or  in  such  other 
place  upon  them  as  it  has  heretofore  been  usual  for  manufacturers 
of  such  articles  to  employ  for  the  placing  of  manufacturers,  mer- 
chants, and  trade-marks  thereon. 

Sec.  4963.  Every  person  who  shall  insert  or  impress  such  notice,  ^aiae  daim 
or  words  of  the  same  purport,  in  or  upon  any  book,  map,  chart,  cpena»S? 
dramatic  or  musical  composition,  print,  cut,  engraving  or  photo-  ^ ' 
graph,  or  other  article,  whether  such  article  be  subject  to  copyright 
or  otherwise,  for  which  he  has  not  obtained  a  copyright,  or  shall 
knowingly  issue  or  sell  any  article  bearing  a  notice  of  a  United 
States  copyright  which  has  not  been  copyrighted  in  this  country ; 
or  shall  import  any  book,  photograph,  chromo,  or  lithograph  or 
other  article  bearing  such  notice  of  copyright  or  words  of  the  same 
purport,  which  is  not  copyrighted  in  tJbis  country,  shall  be  liable  to 
a  penalty  of  one  hundred  dollars,  recoverable  one-half  for  the  Penalty, 
person  who  shall  sue  for  such  penalty  and  one-half  to  the  use  of 
the  United  States;  and  the  importation  into  the  United  States  of 
any  book,  chromo,  lithograph,  or  photograph,  or  other  article  bear- 
ing such  notice  of  copyright,  when  there  is  no  existing  copyright 
thereon  in  the  United  States,  is  prohibited ;  and  the  circuit  courts 
of  the  United  States  sitting  in  equity  are  hereby  authorized  to  en- 
join the  issuing,  publishing,  or  selling  of  any  article  marked  or 
imported  in  violation  of  the  United  States  copyright  laws,  at  the 
suit  of  any  person  complaining  of  such  violation :  Provided,  That 
this  Act  shall  not  apply  to  any  importation  of  or  sale  of  such  goods 
or  articles  brought  into  the  United  States  prior  to  the  passage 
hereof. 

Sbc.  4964.  Every  person  who,  after  the  recording  of  the  title  of  Printing, 
any  book  and  the  depositing  of  two  copies  of  such  book  as  provided  Sgl^te?, 
by  this  act,  shall,  contrary  to  the  provisions  of  this  act,  within  outpeli 
the  term  limited,  and  without  the  consent  of  the  proprietor  of  the  prohiuted. 
copyright  first  obtained  in  writing,  signed  in  presence  of  two  or  more 
witnesses,  print,  publish,  dramatize,  translate,  or  import,  or,  know- 
ing the  same  to  be  so  printed,  published,  dramatized,  translated,  or 
imported,  shall  sell  or  expose  to  sale  any  copy  of  such  book,  shall 
forfeit  every  copy  thereof  to  such  proprietor,  and  shall  also  forfeit 
and  pay  such  damages  as  may  be  recovered  in  a  civil  action  by  such 
proprietor  in  an^  court  of  competent  jurisdiction, 
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Printing,         Sbc.  4965.  K  any  person,  after  the  recording  of  the  title  of  any 
chart,    '     map,  chart,  dramatic  or  musical  composition,  print,  cut,  engraying, 
muacai       or  photograph,  or  chromo,  or  of  the  description  of  any  painting,  draw- 
oH^o^  ing,  statue,  statuary,  or  model  or  design  intended  to  be  perfected 
pennisRion    and  oxecuted  as  a  work  of  the  fine  arts,  as  provided  by  this  act, 
prohibited,    gj^^^  within  the  term  limited,  contrary  to  the  proyisions  of  this 
act,  and  without  the  consent  of  the  proprietor  of  the  copyright  first, 
obtained  in  writing,  signed  in  presence  of  two  or  more  witnesses, 
engrave,  etch,  work,  copy,  print,  publish,  dramatize,  translate,  or 
import,  either  in  whole  or  in  part,  or  by  varying  the  main  design,  with 
intent  to  evade  the  law,  or,  knowing  the  same  to  be  so  printed,  pub- 
lished, dramatized,  translated,  or  imported,  shall  sell  or  expose  to 
sale  any  copy  of  such  map  or  other  article,  as  aforesaid,  be  shall 
forfeit  to  the  proprietor  all  the  plates  on  which  the  same  shall  be 
copied,  and  every  sheet  thereof,  either  copied  or  printed,  and  ^lall 
further  forfeit  one  dollar  for  every  sheet  of  the  same  found  in  his 
possession,  either  printing,  printed,  copied,  published,  imported,  or 
exposed  for  sale ;  and  in  case  of  a  painting,  statue,  or  statuaiy,  he 
shall  forfeit  ten  dollars  for  eveiy  copy  of  the  same  in  his  possession, 
^^^  for  or  by  him  sold  or  exposed  for  sale :  Provided,  however.  That  in  case 
mentof       of  any  such  infringement  of  the  copyright  of  a  phot<^raph  made 
photograph,  from  any  object  not  a  work  of  fine  arts,  the  sum  to  be  recovered  in 
any  action  brought  under  the  provisions  of  this  section  shall  be  not 
less  than  one  hundred  doUars,  nor  more  than  five  thousand  dollars. 
Penalty  for  and :  Provided,  further.  That  in  case  of  any  such  infringement  of  the 

infringe-  •i*»»»t»  •  t  * 

ment  of  copyright  of  a  painting,  drawmg,  statue,  engraving,  etching,  print, 
awork  of  or  model  or  design  for  a  work  of  the  fine  arts,  or  of  a  photograph  of 
^  ^"^  '  a  work  of  the  fine  arts,  the  sum  to  be  recovered  in  any  action 
brought  through  the  provisions  of  this  section  shall  be  not  less  than 
two  hundred  and  fifty  dollars,  and  not  more  than  ten  thousand 
dollars.  One-half  of  all  the  foregoing  penalties  shall  go  to  the  pro- 
prietors of  the  copyright  and  the  other  half  to  the  use  of  the 
XJnited  States. 

Penalty  for  Sbc.  4966.  Any  person  publicly  performing  or  representing  any 
orr^^nt-  dramatic  or  musical  composition  for  which  a  copyright  has  been 
or^moaicai  °  obtained,  without  the  consent  of  the  proprietor  of  said  dramatic  or 
?SttO***"^  musical  composition,  or  his  heirs  or  assigns,  shall  be  liable  for 
conaent.  damages  therefor,  such  damages  in  all  caaes  to  be  assessed  at  audi 
sum,  not  less  than  one  hundred  dollars  for  the  first  and  Mty  dollars 
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for  every  subsequent  performance,  eis  to  the  court  shall  appear  to  be 
just.  If  the  unlawful  performance  and  representation  be  willful  and 
for  profit,  such  person  or  persons  shall  be  guilty  of  a  misdemeanor 
and  upon  couTiction  be  imprisoned  for  a  period  not  exceeding  one 
year.  Any  injunction  that  may  be  granted  upon  hearing  after  injunction. 
notice  to  the  defendant  by  any  circuit  court  in  the  United  States, 
or  by  a  judge  thereof,  restraining  and  enjoining  the  performance 
or  representation  of  any  such  dramatic  or  musical  composition 
may  be  served  on  the  parties  against  whom  such  injunction 
may  be  granted  anywhere  in  the  United  States,  and  shall  be 
operative  and  may  be  enforced  by  proceedings  to  punish  for 
contempt  or  otherwise  by  any  other  circuit  court  or  judge  in 
the  United  States ;  but  the  defendants  in  said  action,  or  any  or  smt  for 
either  of  them,  may  make  a  motion  in  any  other  circuit  in  which 
he  or  they  may  be  engaged  in  performing  or  representing  said 
dramatic  or  musical  composition  to  dissolve  or  set  aside  the 
said  injunction  upon  such  reasonable  notice  to  the  plaintiff  as  the 
circuit  court  or  the  judge  before  whom  said  motion  shall  be  made 
shall  deem  proper;  service  of  said  motion  to  be  made  on  the 
plaintiff  in  person  or  on  his  attorneys  in  the  action.  The  circuit 
courts  or  judges  thereof  shall  have  jurisdiction  to  enforce  said  in- 
junction and  to  hear  and  determine  a  motion  to  dissolve  the  same, 
as  herein  provided,  as  fully  as  if  the  action  were  pending  or  brought 
in  the  circuit  in  which  said  motion  is  made. 

The  clerk  of  the  court,  or  judge  granting  the  injunction,  shall,  Certified 
when  required  so  to  do  by  the  court  hearing  the  application  to  dis-  papers. 
solve  or  enforce  said  injunction,  transmit  without  delay  to  said 
court  a  certified  copy  of  all  the  papers  on  which  the  said  injunction 
was  granted  that  are  on  file  in  his  office. 

Sec.  4967.  Every  person  who  shall  print  or  publish  any  manu-  Penalty  for 
script  whatever,  without  the  consent  of  the  author  or  proprietor  E^wiSiout 
first  obtained  shall  be  liable  to  the  author  or  proprietor  for  all  ^^^^ ' 
damages  occasioned  by  such  injury. 

Sec.  4968.  No  action  shall  be  maintained  in  any  case  of  forfei-  no  action 
ture  or  penalty  under  the  copyright  laws,  unless  the  same  is  com-  maintained 
menced  within  two  years  after  the  cause  of  action  has  arisen.  yean. 

Sec.  4969.  In  all  actions  arising  under  the  laws  respecting  Diefendant 
copyrights  the  defendant  may  plead  the  general  issue,  and  give  the  S^'^Leni 
special  matter  in  evidence.  *' 
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drcaitaiid       Sec.  4970.  The  circidt  courts,  and  district  courts  having  the 

coortemay   jurisdiction  of  circuit  courts,  shall  have  power,  upon  bill  in  equity, 

ujuustions.  filed  bj  any  party  a^grieyed,  to  grant  injunctions  to  prevent  the 

violation  of  any  right  secured  by  the  laws  respecting  copyrights, 

according  to  the  course  and  principles  of  courts  of  equity,  on  such 

terms  as  the  court  may  deem  reasonable. 

Jurisdiction  [Eeviscd  Statutes,  title  13,  The  Judiciary,  provides  as  follows : 
copyright  Chap.  7  (sec.  629).  The  circuit  courts  shall  have  original  juns- 
diction  as  follows :  .  .  .  Ninth.  Of  all  suits  at  law  or  in  equity 
arising  under  the  patent  or  copyright  laws  of  the  United  States. 
(Rev.  Stat.,  1878,  pp.  110,  111.)  Chap.  11  (sec.  699).  A  writ  of 
error  may  be  allowed  to  review  any  final  judgment  at  law,  and  an 
appeal  shall  be  allowed  from  any  final  decree  in  equity  hereinafter 
mentioned,  without  regard  to  the  sum  or  value  in  dispute :  First. 
Any  final  judgment  at  law  or  final  decree  in  equity  of  any  circuit 
court,  or  of  any  district  court  acting  as  a  circuit  court,  or  of  the 
supreme  court  of  the  District  of  Columbia,  or  of  any  Territory,  in  any 
case  touching  patent-rights  or  copyrights.  (Eev.  Stat.,  1878,  p.  130.) 
Chap.  12  (sec.  711).  The  jurisdiction  vested  in  the  courts  of  the 
United  States  in  the  cases  and  proceedings  hereinafter  mentioned, 
shall  be  exclusive  of  the  courts  of  the  several  States : .  .  .  Fifth. 
Of  all  cases  arising  under  the  patent-right  or  copyright  laws  of  the 
United  States.  (Rev.  Stat.,  1878,  pp.  134,  135.)  Chap.  18  (sec. 
972).  In  all  recoveries  under  the  copyright  laws,  either  for 
damages,  forfeiture,  or  penalties,  full  costs  shall  be  allowed 
thereon.    (Rev.  Stat,  1878,  p.  183.)] 

Act  of  The  Chace  Act,  approved  March  3,  1891  (51st  Congress,  1st 

1891.    '      session,  chap.  565 :  26  Statutes  at  Large,  pp.  1106-1110),  in  addi- 
vS^.^""  tion  to  amendments  of  sections  4952,  4954, 4956, 4958,  4959,  4863, 

4964,  4965,  and  4967  of  the  Revised  Statutes,  which  have  been 

incorporated  into  the  above  text,  provides  further  as  follows : 

Each  *  That  for  the  purpose  of  this  act  each  volume  of  a  book  in  two 

quires         or  moro  volumes,  when  such  volumes  are  published  separately,  and 

^tey^  •       the  first  one  shall  not  have  been  issued  before  this  act  shall  take 

"  effect,  and  each  number  of  a  periodical  shall  be  considered  an 

independent  publication,  subject  to  the  form  of  copyrighting  as 

above.*     (Sec.  11.) 
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'  That  this  act  shall  go  into  effect  on  the  first  day  of  Julj,  anno 
Domini  eighteen  hundred  and  ninetj-one.'     (Sec.  12.) 

*  That  this  act  shall  only  apply  to  a  citizen  or  subject  of  a  w^ 
foreign  state  or  nation  when  such  foreign  state  or  nation  permits  of  March  s, 
to  citizens  of  the  United  States  of  America  the  benefit  of  copyright  to 
on  substantially  the  same  basis  Eis  its  own  citizens ;  or  when  such  °       ^' 
foreign  state  or  nation  is  a  party  to  an  international  agreement 
which  provides  for  reciprocity  in  the  granting  of  copyright,  by  the 
terms  of  which  agreement  the  United  States  of  America  may  at  its 
pleasure  become  a  party  to   such  agreement.    The  existence  of 
either  of  the  conditions   aforesaid   shall   be   determined   by  the 
President  of  the  United  States,  by  proclamation  made  from  time 
to  time  as  the  purposes  of  this  act  may  require.'     (Sec.  13.)^ 


[An  Act  providing  for  the  public  printing  and  binding  and  the  oovoti- 
distribution  of  public  documents,  (January  12, 1895,  53d  Congress,  cations  shall 
3d  session,  chap.  23,  sec.  52 :  28  Statutes  at  Large,  p.  608,)  pro-  copyrighted, 
vides  as  follows :  The  Public  Printer  shall  sell,  under  such  regula- 
tions as  the  Joint  Committee  on  Printing  may  prescribe,  to  any 
person  or  persons  who  may  apply  additional  or  duplicate  stereotype 
or  electrotype  plates  from  which  any  Q-ovemment  publication  is 
printed,  at  a  price  not  to  exceed  the  cost  of  composition,  the  metal 
and  making  to  the  Government  and  ten  per  centum  added :  Pro- 
vided, That  the  full  amount  of  the  price  shall  be  paid  when  the 
order  is  filed:  And  provided,  further.  That  no  publication  reprinted 
from  such  stereotype  or  electrotype  plates  and  no  other  Govern- 
ment publication  shall  be  copyrighted.] 

'  Zitt  of  Countries  with  which  the  United  States  hare  establithed  Copyright 
rflalions.--Jvly  1,  1891 — Belgium,  France,  Great  Britain  and  her  poaseasions, 
and  Switzerland.  April  16,  1892— Germany.  October  31,  1892.— Italy.  May 
8,  1893— Denmark.  July  20, 1893— Portugal.  July  10, 1895— Spain.  February 
27,  1896— Mexico.  ^lay  25,  1896— Chile.  Oct.  19,  1899— Costa  Rica.  Nov. 
20,  1899 — Netherlands  (Holland)  and  poasesfflons. 
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AN  ACT  APPROVED  MARCH  3bd,  1905,  TO  AMEND 
SEC.  4952  OF  THE  REVISED  STATUTES. 

Be  it  enacted  hy  the  Sencde  and  House  of  BepreserUaiives  of  the 
United  States  of  America  in  Congress  assembled.  That  section  forty- 
nine  hundred  and  fifty-two  of  the  Revised  Statutes  be,  and  the 
same  is  hereby,  amended  so  as  to  read  as  follows : 

*  Sbc.  4952.  The  author,  inventor,  designer,  or  proprietor  of  any 
book,  map,  chart,  dramatic  or  musical  composition,  engraving,  cut, 
print,  or  photograph,  or  negative  thereof,  or  of  a  painting,  drawing, 
chromo,  statue,  statuary,  and  of  models  or  designs  intended  to  be 
perfected  as  works  of  the  fine  arts,  and  the  executors,  administra- 
tors, or  assigns  of  any  such  person  shall,  upon  complying  with  the 
provisions  of  this  chapter,  have  the  sole  liberty  of  printing,  re- 
printing, publishing,  completing,  copying,  executing,  finishing,  and 
vending  the  same ;  and,  in  the  case  of  a  dramatic  composition,  of 
publicly  performing  or  representing.it,  or  causing  it  to  be  per- 
formed or  represented  by  others.  And  authors  or  their  assigns 
shall  have  exclusive  right  to  dramatize  or  translate  any  of  their 
works  for  which  copyright  shall  have  been  obtained  under  the  laws 
of  the  United  States. 

'  Whenever  the  author  or  proprietor  of  a  book  in  a  foreign  lan- 
guage, which  shall  be  published  in  a  foreign  country  before  the 
day  of  publication  in  this  country,  or  his  executors,  administrators, 
or  assigns,  shall  deposit  one  complete  copy  of  the  same,  including 
all  maps  and  other  illustrations,  in  the  Library  of  Congress, 
Washington,  District  of  Columbia,  within  thirty  days  after  the 
first  publication  of  such  book  in  a  foreign  country,  and  shall  insert 
in  such  copy,  and  in  all  copies  of  such  book  sold  or  distributed  in 
the  United  States,  on  the  title  page  or  the  page  immediately  fol- 
lowing, a  notice  of  the  reservation  of  copyright  in  the  name  of  the 
proprietor,  together  with  the  true  date  of  first  publication  of  such 
•book,  in  the  following  words  :  "  Published  ,  nineteen  hun- 

dred and  .     Privilege  of  copyright  in  the  United  States 

reserved  under  the  Act  approved  ,  nineteen  hundred  and 

five,  by  ,"  and  shall  within  twelve  months  after  the  first 

publication  of  such  book  in  a  foreign  country,  file  the  title  of  such 
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book  and  deposit  two  copies  of  it  in  the  original  language  or,  at 
his  option,  of  a  translation  of  it  in  the  English  language,  printed 
from  type  set  within  the  limits  of  the  XJnited  States,  or  from  plates 
made  therefrom,  containing  a  notice  of  copyright,  as  provided  by 
the  copyright  laws  now  in  force,  he  and  they  shall  have  during  the 
term  of  twenty-eight  years  from  the  date  of  recording  the  title  of 
the  book  or  of  the  English  translation  of  it,  as  provided  for  above, 
the  sole  liberty  of  printing,  reprinting,  publishing,  vending,  trans- 
lating and  dramatizing  the  said  book :  Provided,  That  this  Act 
shall  only  apply  to  a  citizen  or  subject  of  a  foreign  State  or  nation 
when  such  foreign  State  or  nation  permits  to  citizens  of  the  United 
States  of  America  the  benefit  of  copyright  on  substantially  the 
same  basis  as  to  its  own  citizens/ 


798  A  MODEL  LAW. 


A   MODEL   LAW. 

Dbafted  by  the  International  Litebaby  and  Abtistic 
Association    at    Pabis,    1900.* 

Art.   1, 

The  author  of  an  intellectual  work  has  the  exclusive  right  to 
make  it  public  and  to  reproduce  it  by  any  process,  under  any  form 
and  for  any  purpose. 

Thus  all  written  or  oral  manifestations  of  thought,  dramatic, 
musical  and  choregraphic  works,  and  all  works  of  the  graphic  and 
plastic  arts  are  protected  whatever  their  merit,  their  use  and  their 
destination.  This  applies  to  works  which  have  appeared  in  news- 
papers or  periodical  magazines. 

Official  documents  of  public  authorities  and  judicial  decisions 
cannot  be  the  subjects  of  an  exclusive  right. 

Abt.   2. 

The  exercise  of  copyright  is  not  subjected  to  the  accomplishment 
of  any  conditions  or  formalities. 

Abt.   3. 

The  exclusive  right  provided  for  by  Art.  1  continues  for  eighty 
years  after  the  death  of  the  author  for  the  benefit  of  his  repre- 
sentatives. 

Abt.  4. 

The  right  in  anonymous  works  continues  for  eighty  years  dating 
from  the  first  lawful  publication  of  the  work.  The  right  shall  be 
exercised  by  the  publisher  so  long  as  the  true  author  has  not  made 
himself  known.    ' 

When  the  author  has  made  himseK  known  before  the  expiration 
of  the  period,  the  right  shall  continue  for  the  life  of  the  author 
and  eighty  years  after  his  death. 

Works  published  in  the  name  of  an  artificial  person  are  assimi- 
lated to  anonymous  works. 

^  Translated  jErom  Le  Droit  ^JuUur,  1900,  pp.  105,  106. 
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Abt.    5. 

Collaborators  shall  have  equal  rights  over  the  joint  work,  in  the 
absence  of  stipulations  to  the  contrary. 

The  rights  of  the  representatives  of  a  predeceased  collaborator 
shall  subsist  until  the  expiration  of  a  period  of  eighty  years  from 
the  death  of  the  last  surviving  collaborator. 

In  default  of  representatives  of  one  of  the  collaborators,  his  share 
shall  accrue  to  the  other  collaborators  or  to  their  representatives. 

Abt.   6. 

Whoever  causes  to  be  published  a  posthumous  work  of  which  he 
has  the  right  to  dispose  enjoys  an  exclusive  right  of  reproduction 
during  eighty  years,  dating  from  such  first  publication. 

Works  which,  in  the  lifetime  of  the  author,  have  not  received, 
with  the  consent  of  the  author,  a  reasonable  publicity,  having 
r^ard  to  their  nature,  are  considered  as  posthumous  works. 

Abt.   7. 

Every  reproduction,  whole  or  partial,  made  without  the  consent 
of  the  author  or  of  his  representatives,  is  illicit. 

This  applies  to  translation,  and  also  to  public  representation  and 
performance. 

Reproductions  which  involve  abridgements,  additions  and 
alterations — such  as  adaptations,  transformations  of  dramas  into 
novels,  and,  vice  verady  of  novels  into  dramas,  arrangements  of 
music,  reproduction  by  another  art,  illustration  of  a  work— are  also 
illicit. 

The  same  applies  to  reproductions  of  musical  works  by  mechanical 
musical  instruments. 

Abt.   8. 

The  author,  once  his  work  is  published,  cannot  prohibit  analyses 
and  short  quotations  which,  made  with  a  critical,  controversial  or 
educational  object,  bear  an  indication  of  the  name  of  the  author  and 
of  the  source. 

Speeches  delivered  in  deliberative  assemblies  or  in  public  meetings 
may  be  reproduced  for  the  purpose  of  giving  information  or  of 
discussion. 
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Abt.    9. 

The  right  of  reproduction  is  independent  of  the  right  of  property 
over  the  material  object  (manuscript  or  original) ;  the  assignment 
of  the  material  object,  therefore,  does  not  of  itself  involve  an  assign- 
ment of  the  right  of  reproduction,  and  vice  versa. 

The  assignment  of  the  rights  belonging  to  the  author  (right  to 
publish,  to  represent,  to  execute,  to  translate,  to  illustrate,  etc.)  is 
always  to  be  interpreted  restrictively. 

Abt.   10. 

The  author  of  every  intellectual  work  has  the  right  to  compel 
recognition  of  his  authorship  and  to  take  legal  proceedings  against 
anyone  who  assumes  to  himself  that  capacity. 

An  author  who  has  assigned  his  rights  of  reproduction  retains 
the  right  to  sue  infringers,  to  supervise  the  reproduction  of  his 
work,  and  to  oppose  all  modifications  made  without  his  consent. 

An  author  who  has  assigned  the  material  object  constituting  his 
work  has  the  right  to  prevent  any  public  exhibition  of  the  work  if 
it  has  been  modified  without  his  consent. 

Abt.   11. 

After  the  death  of  the  author  the  preservation  of  the  rights  pro- 
vided for  by  Art.  10  belongs  to  his  heirs,  in  default  of  a  special 
agent  designed  by  him. 

Abt.   12. 

No  modification  is  to  be  made  in  a  work,  even  by  the  heirs  or 
representatives  of  the  author,  unless  this  modification  is  openly 
brought  to  the  knowledge  of  the  public 

Abt.   13. 

For  every  injury  done  to  the  right  of  the  author,  as  defined  by  the 
present  model  law,  an  action  for  damages  lies ;  if  the  injury  has  been 
done  knowingly  it  may  become  the  subject  of  a  penal  action. 

Abt.   14. 

The  same  applies  to  the  f  oi^ry  of  the  name  of  an  author,  as  well 
as  to  the  fraudulent  imitation  of  his  signature  or  of  any  distinctive 
sign,  whether  a  monogram  or  another,  adopted  by  him. 
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Abt.   15. 

The  author  or  his  representatives  may  require  the  police  author- 
ities to  execute  the  seizure  of  objects  involyed  in  a  charge  of 
infringement  and  that  of  plates,  moulds  or  matrices  and  other 
utensils,  having  served  or  destined  to  serve  specially  for  the  manu- 
facture of  the  said  objects. 

If  a  reproduction  or  performance  is  the  subject  of  complaint,  the 
authors  can  cause  proceedings,  under  the  same  forms,  to  be  taken 
for  the  seizure  of  the  whole  of  the  receipts. 

The  publisher  or  the  producer  (entrepreneur)  of  plays  (apectaelea) 
must  give  documentary  proof  of  the  previous  consent  of  the  author 
or  his  representatives. 

The  confiscation  of  infringing  objects,  in  the  same  way  as  that  of 
plates,  moulds,  or  matrices  and  other  utensils  having  served  or 
intended  to  serve  specially  for  the  manufacture  of  the  said  objects, 
will  be  ordered  for  the  benefit  of  the  author  or  his  representatives. 

In  case  of  unlawful  performance  or  representation,  the  receipts 
seized  shall  be  awarded  to  the  plaintiff. 

Art.   16. 

The  law  applies  to  all  authors,  whatever  may  be  their  nationality 
and  in  whatever  place  the  work  may  have  been  first  published. 
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THE  PERIODS  OP  PEOTECTION  GRANTED   IN 
VARIOUS  COUNTRIES. 


Country. 

Ordinary  Period  of 
Copyright. 

Period  of  Translating 
Right. 

Photographs. 

Austria. 

The    life    of    the 
author    plus    thirty 
years. 

Five  .  years    from 
publication      of     a 
translation  with  right 
reserved,  upon  con- 
dition that  such  pub- 
lication takes   place 
within   three    years 
from  the  publication 
of  the  original. 

Ten  years  from 
publication      or 

of  the  negative. 

Belgium, 

The  life  of  the  au- 
thor pluM  fifty  years. 

See  Column  II. 

SeeColamnll. 

Denmark. 

The  life  of  the  au- 
thor plus  fifty  years. 

Ordinary  period  of 
copyright    for    the 
right  of  translating 
into  a  dialect  (Dan- 
ish,   Norwegian,  or 
Swedish). 

If    the    work  has 
been  translated  into 
several  lanjpiagee 
within  a    period   of 
ten  years,  with  re- 
gard to  such  lan^;ua- 
ges  translating  right 
subsists    during  the 
ordinary    period    of 
copyright. 

In  any  other  case, 
the    period    is    ten 
years  from  the  end  of 
the  year  in  which  the 
origmal    work    was 
first  published. 

Five  years. 
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Country. 

Ordinary  Period  of 
CJopy  right. 

Period  of  Translating 
Right. 

Photographs. 

France. 

The  life  of  the  au- 
thor plus  fifty  years. 

See  Column  11. 

See  Column  II. 

Germany. 

The     life    of   the 
author    plus    thii-ty 
yeai-B  ;     but  in   any 
case  until  ten  years 
after  the  first  publi- 
cation of  the  literary 
or  musical  work. 

See  Column  II.            Five  years 

1  fi"om  publication 

of  the  first  copies 

1  or  the  making  of 

,  the  negative. 

GreatBritain. 

For  literary  works, 
the  life  of  the  author 
>>/««  seven  years;  but 
in    any    case    imtil 
forty-two  years  from 
first  publication. 

For  works  of  sculp- 
ture, fourteen  years 
from  making  or  from 
first  publication,  with 
a  prolongation  for  a 
further  fourteen  years 
if  the  artist  is  still 
living  and  has    re- 
tained his  right  in  his 
own  hands. 

For    paintings, 
drawings,  and  photo- 
graphs, the  life  of  the 
author    phu     seven 
years. 

For     engravings, 
twenty-eight     years 
from  first  publication. 

For  British  works, 
probably    the    ordi- 
nary peiiod  of  copy- 

For  foreign  works 
admitted  to  the  bene- 
fits of  the    English 
law:    the  period  of 
translating  right    is 
assimilated    to     the 
ordinary    period    of 
copyright,    provided 
that,      withm      ten 
years  from  the  end  of 
the   year    in    which 
the   original    work 
was  first  published, 
an  authorised   Eng- 
lish translation  there- 
of has  appeared. 

The  life  of  the 
author  pltu  seven 
years. 

Haiti. 

The  life  of  the  au- 
thor and  that  of  his 
widow.  Twenty  years 
from   the    death   of 
the   author  for    the 
benefit  of   his  chil- 
dren, or,  if  there  are 
no  children,  for  the 
benefit  of  his  other 
heirs. 

See  Column  II. 
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Country. 


Holland. 


Hungary. 


Italy. 


Ordmary  Period  of 
Copyright. 


Fifty  yeara  from 
first  publication, 
counting  from  the 
date  of  the  certificate 
of  deposit ;  but  in  any 
case  for  the  whole 
period  of  the  author's 
life,  if  he  has  not 
transferred  his  right. 


^^"""^  Ri^"*^*'"*^       Photographs. 


The  life  of  the  au- 
thor pltu  fifty  years. 


For     unpublished 
works  and  oral  lee-  i 
tures,   the    ordinary  ' 
period  of  copyright ;  ; 
lor  printed  works,  five  ! 
years  from  the  date  ' 
of  the  certificate  of  j 
deposit,  if  a  transla-  i 
tion  has  been  printed  ' 
and  deposited  within 
three  years  from  the 
publication    of    the  , 
original. 


lat  period :  the 
author's  life,  or  forty 
years  at  least  from 
publication. 

2nd  period:  An  ad- 
ditional forty  years, 
during  which  any- 
one may  publish  the 
work  upon  paying  a 
royalty  of  five  per 
cent,  of  the  nominal 
price. 


Five  years  from 
the  first  publication  of 
an  authorised  trans- 
lation, which  must 
appear  within  three 
years  from  the  publi- 
cation of  the  original 
work ;  or,  if  the  work 
is  intended  for  the 
stage,  within  six 
monthsfrom  the  pub- 
lication of  the  ori- 
ginal. 


Five  years  from 
the  expiration  of 
the  year  in  which 
the  original  work 
first  appeared,  or 
the  original  of 
the  edition  was 
obtained. 


Ten    years     from 
publication. 


Japan. 


The  life  of  the 
author  plus  thirty 
years. 


The  life  of  the  .  Ten  years  from 
author  plut  thirty  i  first  publication, 
years,  provided  that  lor  from  the 
a  translation  is  pub-  making  of  the 
li^ed  within  ten  negative, 
years  from  the  j^ubli- 
cation  of  the  onginal 
work. 
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Country. 

Ordinary  Period  of 
CJopyright. 

Period  of  Translating 
Right. 

Photographs. 

Lazembiu^. 

The  life  of  the  au- 
thor plus  fifty  yeaiB. 

The  life  of  the  au- 
thor phu  fifty  years, 
provided  that  a  trans- 
lation   is    published 
within  ten  years  from 
the  first  publication  of 
the  original  work. 

ISee  Column  II. 

Monaco. 

The  life  of  the  au- 
thor pitta  fifty  years. 

bee  Colunm  II. 

Horway. 

The  life  of  the  au- 
thor pltu  fifty  years. 

Ordinary  period  of 
copjTight     for    the 
right   of  translating 
into  one  of  the  three 
Scandinavian    1  a  n  - 

If  the  work  is  pul>- 
lishcd  simultaneously 
or,  at  the    latest, 
within  one  year,  in 
several      languages, 
the  ordinary  period  of 
copyright,  as  regards 
such  languages. 

Ten  years  from  the 
end  of  the  jrear  of  the 
first    publication    of 
the  original  work,  in 
other  cases. 

Five  years  from 
the  end    of    the 
year  of  the  first 
publication  of  the 
photographic 
roproduction,un- 
less    the    photo- 
grapher dies  first 
before  this  period 
has  expired. 

Portugal. 

The  life  of  the  au- 
thor plus  fifty  years. 

Ordinary  period  of 
copyright.  But  if  the 
author  is  a  foreigner, 
then  the  period  is  re- 
duced to  ten  years, 
and  this  only  on  con- 
dition that  a  transla- 
tion is  begun  within 
three  years  from  pub- 
lication of  the  origi- 
nal work. 
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Country. 

Ordinary  Period  of 
Copyright. 

Period  of  Translating 
Right. 

Photographs. 

BuBsia. 

The  life  of  the  au-. 
thor  plus  fifty  years. 

Anyone  may  trans- 
late at  will;  except 
in  the  case  of  hooks 
for     which     special 
scientific    researches 
have  heen  necessary, 
which  bear  a  reser- 
vation of  the  right  of 
translation,   and    of 
which  a   translation 
has  appeared  within 
two  years  from  the 
authorisation  of  the 
publication    of    the 
original  work. 

Spain. 

The    Ufa    of    the 
author    plu8   eig^hty 
years.     In    case    of 
transfer    inter    vivos 
and  of  the  existence 
of  heirs  at  law,  the 
copyright  reverts  to 
the  latter  twenty-fivo 
years     after     the 
author's  death,  for  a 
period  of  twenty-five 
years. 

See  Column  II. 

See  Column  II. 

Sweden. 

For  ordinary  works, 
the  life  of  the  author 
plus  fifty  years. 

For  works  of  art, 
the  life  of  the  author 
plus  ten  years. 

The  life  of  the  au- 
thor plus  fifty  years 
for  the  right  of  trans- 
lation into  one  of  the 
three     Scandinavian 
languages;    for    the 
right  of    tnmslation 
into  other  languages, 
ten   years  from  the 
first    publication    of 
the  original  work. 

Five  years  from 
the  year  in  which 
the  photograph 
has  been  first 
published. 

Switzerland. 

llie   life    of    the 
author    plus    thirty 
yeara. 

Ordinary  period  of 
copyright,    provided 
that  the  author  pub- 
lishes  a    translation 
within     five     years 
from  the  first  publi- 
cation of  the  original 
work. 

Fiveyeanfrom 
registration, 
winch  is  to  be 
carried  out  with- 
in three  months. 
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Country. 

Ordinary  Period  of 
Copyright. 

Period  of  Translating 
Right. 

Photographs. 

TnniB. 

The  life  of  the  au- 
thor plut  fifty  years. 

Ordinary  period  of 
copyright. 

United  States. 

Twenty-eight  years 
from  the  registration 
of  the  title.   An  addi- 
tional period  of  four- 
teen years  is  allowed 
for  the  benefit  of  the 
author,    his   widow, 
or   his   children,    if 
the  title   is   entered 
afresh  and  two  copies 
are     deposited     six 
months    before    the 
expiration     of     the 
first  period. 

See  Column  II. 

See  Column  II 

INTEENATIONAL   PBOTECTION   OF  THE   WORKS  OP 
FOEEIGN  AUTHOES  PUBLISHED  ABEOAD. 

i.    CourtviM  not  gtmaUag  mnj  Zntenui'tioiial  FMtaeUon. 


Abyssmia. 

Morocco. 

Servia. 

AfghaniBtau. 

Oman. 

Siam. 

Bulgaria. 

Persia. 

Turkey. 

Corea. 

Russia. 

Venezuela. 

Liberia. 

ii.    CovairiM  protaeting  foreign  works  only  throvgli  the 
medium  of  Treaties. 


Argentine  Eepublic. 

Ecuador. 

Paraguay. 

Austria. 

Germany. 

Peru. 

Brazil. 

Guatemala. 

Salvador. 

ChiU. 

Haiti. 

San  Marino. 

China. 

Honduras. 

The  Netherlands. 

Congo. 

Hungary. 

Tunis. 

Cuba. 

Japan. 

Uruguay. 

Dominican 

Eepublic. 

Montenegro. 

iii.    Countries  protecting  foreign  works  witkont  special  Tx^tktj, 
upon  condition  of  Keciprocitj. 


Bolivia. 

Italy. 

Roumania. 

Columbia. 

Mexico. 

Spain. 

Costa-Rica. 

Monaco. 

Sweden. 

Denmark. 

Nicara^a. 

Switzerland. 

Great  Britain. 

Norway. 

United  S^tes. 

Greece. 

Portugal 

iT.    Oonntries  protecting  foreign  works  without  special  Tlreaij, 
and  without  condition  of  Reciprocitj. 

Belgium.  France.  Luxemburg. 

Egypt   (imder  decisions    of   the   mixed    tribunals,    based    upon 
equity). 
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810  SYNOPSES  AND  TABLES  OF  COPYIUGUT. 

THE   BERNE   CONVENTION,    1886, 

As  Modified  by  thb  Additional  Act  of  Pabis,  1896, 

Creating  an  IrUemational  Copyright  Union. 

Art.  i.  International  Copyright  Union  formed  by  contracting  States. 

ii.  Authors  of  one  coontry  of  Union  shall  enjoy  in  other  Union  countries 

same  rights  as  natives,  if  conditions  and  formalitiee  of  country  of  origin  of 

work  have  been  fulfilled,  but  for  no  longer  period  than  that  granted  in 

country  of  origin. 

Posthumous  works  are  protected. 

iii.  Authors  not  subjects  of  any  Union  country  will  be  protected  for  works 

first  published  in  Union  country, 
iv.  *  Literary  and  artistic  works '  comprises  CTery  production  in  literature, 
sdenoe,  and  art  which  can  be  published  by  any  mode  of  reproduction 
whatever. 
T.  Exclusive  right  of  translation  belongs  to  author  of  original  work,  but 

ceases  if  not  exerdsed  within  10  dear  years, 
vi.  A  lawful  translation  is  protected  in  its  text  as  an  original  work,  but 
when  translating  right  has  fallen  into  public  domain  one  translator 
cannot  prevent  others  translating, 
vii.  Serial  novels  in  Union  newspapers  or  magazines  cannot  be  reproduced. 
This  applies  to  other  artides  in  newspapers  or  magazines  where  roserra- 
tion  is  made ;  in  magazines  a  general  notice  of  reservation  is  suffident. 

In  the  absence  of  prohibition  such  artides  may  be  reproduced  on  coo' 
dition  that  the  source  is  acknowledged. 
No  prohibition  can  apply  to  news,  artides  of  political  discussion,  etc 
viii.  Extent  to  which  extracts  may  be  taken  for  educational  and  sdoitific 
works  is  to  be  dedded  by  each  country  for  itself, 
ix.  Performing  right  in  dramatic  and  dramatioo-musical  works,  published 
or  unpublished,  is  protected. 

Exdusive  right  of  translation  of  dramas  carries  with  it  exdusive  right 
of  performing  translations. 

In  unpublished  music  and,  if  expressly  reserved,  in  published  music 
also,  the  performing  right  is  protected. 
X.  Such  adaptations,  arrangements,  etc.,  as  are  substantially  reproductioiis 

and  not  new  original  works  are  unlawful, 
xi.  Author *s  name  on  work  or,  where  the  latter  is  anonymous  or  pseudony- 
mous, the  publisher's,  is  primd  facte  proof  of  title.    Bui  the  Courts  may 
require  a  certificate  diowing  that  formalities  of  country  of  origin  have 
been  fulfilled, 
xii*  Piratical  copies  may  be  seized  in  Union  countries  where  original  work  is 

protected, 
xiii.  The  Convention  does  not  take  away  the  domestic  rights  of  each  State  to 

regulate  and  restrain  publication,  drculation,  etc. 
xiv.  With  reservations,  the  Convention  ap^es  to  all  works  not  in  pubh'c 
domain  in  country  of  origin  at  time  of  its  coming  into  force  (see  Final 
Protocol,  par.  4). 


THE  BERNE  CONVENTION,   1886.  811 

XV.  Union  countries  may  make  special  treaties  inter  w,  provided  that  these 

give  to  authors  rights  -which  are  more  extended  than,  or  others  not 

repugnant  to,  those  given  by  Union, 
xvi.  'Office  of   the  Intomational  Union  for  the  Protection  of  Literary  and 

Artistic  Works'  established,  and  placed  under  the  authority  of  the 

S¥ds8  Government, 
xvii.  Revisions  will  be  considered  at  Conferences ;  alterations,  to  be  binding  on 

the  Union,  require  unanimous  consent, 
xviii.  Any  country  which  grants  the  requisite  copyright  protection  will  on 

request  be  admitted  to  the  Union. 
xix.  Union  countries  may,  at  any  time,  accede  for  any  or  all  of  their  pes- 


XX.  Any  country  may  retire  with  a  year's  notice,  the  Convention  remaining 
in  force  for  the  other  countries, 
[xxi.  This  Convention  shall  be  ratified  within  one  year  at  Berne.] 

Additional  Article.  Existing  treaties  which  give  to  authors  rights  more 
extended  than,  or  otherwise  not  repugnant  to,  those  given  by  the 
Convention  are  not  affected. 

FiiiAl  Protoool.  i.  (a)  Works  of  architecture  themselves,  as  well  as  their  plans, 
and  (b)  photographs,  shall  be  protected  in  countries  where  they  are 
deemea  respectively  works  capable  of  copyright ;  authorised  photographs 
of  works  of  art  enjoy  protection  as  long  as  the  principal  works  from 
which  they  are  taken.  (Add  to  iv.) 
ii.  Choregraphic  works  are  protected  in  coimtries  where  such  works  are 

deemed  dramatico-musical.     (Add  to  ix.) 
iii.  It  is  no  infringement  of  musical  copyright  to  make  or  sell  mechanical 

musical  instruments  which  repi-oduce  copyright  airs. 
iv.  The  operation  of  Art.  xiv.  respecting  works  which  have  not  fallen  into 
the  public  domain  in  the  country  of  origin  at  the  time  of  the  Conven- 
tion's coming  into  force  is  to  be  regulated  by  special  conventions  or, 
where  none,  by  domestic  law. 

The  stipulations  of  Art.  xiv.  apply  equally  to  the  exclusive  right  of 
translation. 


Chief  Kodifications   effected  in  the  Beme  Conyention  by  the 
Act  of  Paris. 

Art.  ii.  The  Convention  of  1886  was  silent  as  to  posthumous  works. 

iii.  Under  the  Convention  of  1886,  where  author  of  work  published  in  Union 
country  was  not  a  subject  of  Union  country,  rights  were  conferred 
only  on  the  publisher. 
V.  This  Article  formerly  read :  *  Authors  belonging  to  any  country  of  the 
Union,  or  their  lawful  representatives,  shall  enjoy  in  the  other  coimtries 
the  exclusive  right  of  making  or  authorizing  translations  of  their  works 
until  the  expiration  of  10  years  from  the  publication  of  the  original 
work  in  one  of  the  Union  countries.' 
vii.  In  the  1886  Convention  no  special  mention  was  made  of  serial  novels ; 
and  no  acknowledgment  of  unprohibited  takings  was  required. 
Final  Protocol,    i.  Architectural  works  were  not  included  in  the  1886  Convention, 
iv.  Before  the  Act  of  Paris  no  reference  was  made  in  this  section  to  the 
exclusive  right  of  translation. 


INTERNATIONAL  COPYRIGHT  ACT,  1886  [49  &  50  Vict.  c.  33]. 

Enables  Her  Majesty  to  aocede  to  the  Berne  Contention  (dratted 
September  1885),  and  to  issue  Orders  in  Council  granting  Pbotbction 
TO  Foreign  Works. 

I.  3.  The  Intemational  Copyright  Acts,  1844  to  1886,  to  be  conatrued  together. 

n.  2.  Where  author  is  ineligible  under  O.C.*  for  protection  in  TJ.K.t  publisher 
may  act  in  his  stead. 
3.  No  greater  rights  in  U.K.  for  foreigner  than  given  in  country  of  ongin  of 
work. 

III.  1 .  Where  simultaneous  publication,  O.C.  may  decide  which  is  country  of  origin. 

2.  And  this  decides  rights  in  U.K. 
IV.  1.  No  registration  or  delivery  required,  unless  so  provided  by  O.C. 

2.  O.C.  will  be  made  only  where  foreign  country  has  made  proper  provision 
for  protection,  of  our  works. 

y.  1.  Production  and  importation  into  U.K.  of  unauthorised  translation  are  to 
be  prevented,  just  as  of  the  original  work. 

2.  But  if  no  authorised  translation  in  English  appears  within  ten  dcxr  years, 

this  prohibition  ceases. 

3.  Lawfully  produced  translations  are  protected  as  if  original  works. 

4.  Re-enacts  unrepealed  sections  of  I.C.||  Act  1852,  of  which  s.  7  allows  tnuts- 

lation  of  political  articles  with  acknowledgment  of  source,  and  of  others 
with  acknowledgment  unless  copyright  specially  reserved,  and  s.  9  extends 
remedies  given  by  1842  Act  against  importation  of  piratical  copies  of 
British  works,  to  importation  of  unauthorised  translations. 

YI.  O.C.  protects  existing  works,  but  does  not  prejudice  subsisting  and  valuable 
interests  in  works  lawfully  produced  in  U.K. 

VII.  Foreign  copyright  may  be  proved  by  duly  authenticated  document. 

VIII.  1.  The  Copyright  Acts  shall  apply  to  works  first  produced  in  a  British 
Possession  as  if  first  produced  in  U.K.,  except  that — 
{a)  Registration  not  required  in  U.K.  if  Possession  has  official  register. 
{*)  No  delivery  of  copy  of  book  necessary. 

2.  Where  official  register  kept  in  a  Possession  a  duly  authenticated  extract  is 

to  be  admitted  as  proof  of  contents. 
As  regards  British  Possessions  and  copyright  works  first  produced  therein : — 

3.  Where  there  has  been  local  legislation  O.C.  may  modify  the  Copyright  Acts. 

4.  Nothing  in  the  Copyright  Acts  shall  prevent  enactments  respecting  copj- 

right  within  the  limits  of  such  Possession  of  works  first  produced  therein. 

IX.  The  I.e.  Acts  shall  apply  to  British  Possessions  as  if  part  of  U.K.,  except 
that  where  an  O.C.  is  made  respecting  a  foreign  country  they  may  Se 
excluded,  if  desirable,  by  the  same  or  some  subsequent  O.C,  existing 
rights  being  left  unprejudiced. 

X.  1.  (a)  New  O.C.  may  revoke  or  alter  previous  O.C,  (b)  saving  existing  rights. 

XI.  Defines: — *  literary  and  artistic  works,'  *  author,'  'performed,'  'produced' 
(=  'published  or  made,  performed  or  represented'),  'book  published 
in  numbers,'  '  treaty,'  '  British  Possessions. ' 

XII.  Repeals  :-~I.C.  Act  1844,  te.  14,  17,  18;  I.C.  Act  1852,  ss.  1  to  5,  8,  11; 
Fine  Arts  Copyright  Act  1862,  s.  12  (part), 
(a)  Till  revoked,  O.C.'s  made  under  repealed  Acts  continue  in  force,  {b)  saving 
existing  rights. 


*  O.C.  s  Order  la  Council.     +  n.X.  ==  United  Kingdom.      |i  I.a  »  Internotiaiial  Copyright. 
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LITERARY  COPYRIGHT  ACT  1842     [5  &  6  Vict.  c.  45] 

(in  so  far  as  it  rel/Vtes  to  Books). 

Gives  to  authors  and  their  assigns  sole  and  exclusive  liberty  throughout  British 
Dominions  (s.  29)  of  multip  ying  copies  of  any  "  book"  {i.e.  every  "volume, 
sheet  of  letterpress,  map,  chart  or  plan  separately  published "  (s.  2)).     Such 
copyright  being  personal  property  (s.  25), 

Duration  • 

Author's  life  +  7  years,  cr  42  years  from  publication,     s.  8. 

In  periodicals,  above  term  to  publisher  in  his  periodical,  only 
if  contribution  paid  for.  After  28  years,  "  the  right  of 
publishing  in  a  separate  form  shall  revert  to  the  Author,  for 
the  remainder  of  the  term."    s.  18. 

1   Baqnirementf   . 

i 

Assigximent 
Licences  . 

Registration  [a  condition  precedent  to  suing  (■•24)],  giving 
I.  Title,  2.  Time  of  publication,  3.  Names  and  Abodes  of 
Publisher  and  Proprietor.     (Fee  55.)    BS.  11-14. 

Delivery  of  a  copy  [whether  copyright  desired  or  not]  to  British 
Museum  and  on  demand  to  :  bur  other  Libraries.  Penalty  in 
default  {£s  +  value  of  copy),     is.  6-10. 

May  be  made  of  whole  or  part  of  copyright  by  Registered 
Proprietor  by  an  entry  giving  Name  and  Abode  of  Assignee. 
[Stamp  not  necessary  on  assignment  by  entry,  as  is  required 
where  assignment  by  mere  writing.  ]    is.  11, 18. 

Must  he  in  writing,     f .  16. 

May  be  entered  in  Register.     1*  11. 

Infringement 

Without  proprietor's  written  consent— 

i.  To  pnnt  for  sale  or  exportation.     1. 16. 
ii.  To  import  for  sale  or  hire.     11.16,17. 
iii.  Knowingly  to  sell  or  expose  to,  or  possess  for,  sale  or  hire 
books  so  printed  or  imported,     u.  16, 17. 

Bonedies . 

I.  Damages  for  i.,  iL,  iii.,  by  Special  Action  on  the  Case. 

II.  Forfeiture  of  unlawful  copies  to  Proprietor  and  damages 
for  their  detention  or  conversion  (in  cases  i.,  ii.,  iii.). 
1.28. 
III.  Destruction  by  Customs  of  copies  unlawfully  imported  and 
penalty  of  ;^io  -f  twice  value  of  imported  copies  on 
conviction  before  two  J.P.'s  (ii.  and  iii.  only),     i.  17. 
[Injunctions  not  mentioned  in  this  Act,  but  practice  same  as 
under  Fine  Arts  Copyright  Act  1802  s.9.] 

Limitation 

Action  to  be  brought  within  12  months  of  offence.     1. 26. 

In  these  tables  the  mark  %  indicates  what  is  no  longer  in  force. 
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FINE  ARTS  COPYRIGHT  ACT  1862  [25  &  26  Vict.,  c.  68]. 

Gives  to  authors  of  paintings,  drawings,  and  photc^aphs  wherever  made,  being 
British  subjects  or  resident  in  the  British  dominions,  sole  copyright — which 
previously  they  had  not ; 

Deals  with  the  fraudulent  production  and  sale  of  such  works. 

Buration  . 

Author's  life  +  7  years,     s.  1. 

]Uqiiir»m«nti    . 

Copyright  (and  Assignment)  must  be  registered.     (Fee  is. ) 
[No  action  or  penalty  for  "anything  done  before  Registration.**] 
Entry  requires  :  i.  Dale  of  Assignment ;  2.  Names  of  Parties ; 

3.  Names  and  Abodes  of  Assignee  and  Author  ;  4.  Short  de-  . 

scription  of  work.     s.  4. 

ABdgnmeiLt 

When  work  first  changes  hands,  copyright  is  lost  unless,  by 
signed  agreement,  reserved  to  artist  or  passed  to  buyer.  In 
commissions,  copyright  passes  to  buyer  without  writing,    s.  1, 

Must  be  in  writing  and  signed,     s.  8. 

Must  be  registered,     s.  4. 

Lieenee 

Must  be  in  writing  and  signed,     s.  8. 

Xi^ftjngfiBftTitf  . 

Without  consent — 

i.  To  repeat  or  imitate  work  or  its  design,  for  sale,  hire,  • 

exhibition,  or  distribution ; 
ii.  Knowingly  to  import  into  United  Kingdom,  publish,  sell, 
let  to  hire,  exhibit,  or  distribute  such  copies,     s.d. 

S«mediai 

I.  Forfeit  to  Proprietor  for  each  offence  £^0  (or  less),  -f  un- 
lawful copies.     1. 6. 
[Penalties  and  copies  recoverable  by  Action  or  before 
two  J.  P. 's].     S.8. 
II.  Damages  by  Action  on  the  Case  for  in£rxngement»->«yen 
if  committed  unknowdngly— and  for  retention  or  con- 
version of  unlawful  copies,     s.  11.                                       ; 

III.  Injunction,  Inspection  or  Account  by  order  of  Superior  ! 

Court.     ■.  9. 

IV.  Detention  by  Customs  of  piratical  copies  after  notice  from 

proprietor,     s.  10. 

Limitotion 

Aa  silen/. 

FraadnUnt  Fro- 
daetionf    and 
Salai. 

i.  To  fraudulently  affix  any  name,   initials,  etc,  upon  any 

work  ; 
ii.  To  fraudulently  dispose  of  or  exhibit  work  bearing  wrong  . 

name ; 
iii.  To  fraudulently  dispose  of  copy  of  work  (whether  copy- 
right or  not)  as  work  of  author  of  original ; 
iv.  Alter  author  has  parted  with  work,  to  alter  it  during  his 
life  without  his  consent  and  knowingly  to  sell  such  , 
altered  work  or  copies  of  it  as  unaltered,     s.  7. 

Fenaltiai   for 
aboTe  Frauds. 

Offender  shall  forfeit :—                                                                    | 
i.  To  person  aggrieved — ^;f  10  (or  less)  or  double  price  at  which  . 

spurious  works  offered  for  sale  ; 
ii.  To  person  whose  name  wrongly  used  or  his  representatives, 
— the  spurious  works.                                                         . 
These  penalties  are  not  incurred  unless  artist  whose  name  is 
wrongly    used  was   alive    within    twenty   years    precedii^ 
offence,  s.7. 
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ENGRAVINGS  (AND  PRINTS)  COPYRIGHT  ACTS, 

1784  (8  Geo.  II.  c  13)    Protects  those  who  from  their  07vn  works  and  inventions 

design  and  engrave  any  print. 
1766  (7  Geo.  III.  c.  38)  Extends  protection  to  all  who  engrave  prints  whether  from 

original  designs  or  not. 
1777  (17  Geo.  III.  c.  57)  Secures  property  by  giving  Action  for  Damages  in  certain 

cases. 
1886  (6  &  7  Will.  IV.  c.  69)  Extends  above  Acts  to  Ireland. 
1862  (15  &  16  Vict,  c.  i2yS.  14)  Expressly  includes  lithographs  and  all  prints  taken 

by  mechanical  processes  as  engravings. 
1869  (25  &  26  Vict.  c.  68,  s.  8)  Makes  recovery  of  penalties  and  forfeited  copies  easier. 

Duration  . 

1734 
1766 

X  14  years  from  publication,     s.  I4                                   || 

28  years  from  publication,     s.  6. 

SeqnirMiMnU    , 

1734 

Name  of  Proprietor  and  Date  of  publication  on  each 
plate  and  print,     f .  1. 

1777 

To  be  ♦*  engraved,  etched,  drawn,  or  designed  "  in  Great 
Britain.     1. 1. 

1836 

Extends  protection  of  1777  Act  to  works  *' published" 
in  Great  Britain  or  Ireland,     f .  8. 

AMigiuiient 

Acts  silent. 

Lieenoe 

1734 

X  Requires  writing  signed  and  presence  of  two  wit- 
nesses,    f.  24 

1777 

Requires  writing  signed  and  attestation  of  two  wit- 
nesses,    e.  1. 

1836 

Re-enacts  provisions  of  1777.     f.  2. 

Infringement    . 

1 

1734 

Unless   plate  be   purchased    or   consent    obtained  as 
above : — 

i.  To  copy  and  sell ; 

ii.  To  pnnt  or  import  for  sale  ; 

iii.  Knowingly  to  publish,  sell,  or  dispose  of.     f .  1. 

1777 

Defines   infringements    as    1734,   but  omits    **  know- 
ingly."   ■.1. 

1836 

"To  engrave,  etch,  or  publish"  without  consent  (not 
necessarily  *  *  for  sale  '* ).     s.  2. 

Bemediee  . 

1734 

Forfeit  plates  and  sheets  to  Proprietor  for  destruc- 
tion,   f .  1. 

Penalty  5j.  for  each  print  found  in  offender's  possession, 
half  to  Crown,  half  to  informer,     s.  1. 

1766 

Re-enacts  above  remedies.     •.  6. 

1777 

Damages,  by  Action  on  the  Case  J  with  double  costs.  J 
f.  1.     [Double  costs  taken  away  1861.  ] 

1862 

Penalties  and  forfeited  copies  recoverable  by  Action 
or  before  two  J.  P.  *s.     f .  8. 

Limitotion 

J  734 
1766' 

X  Three  months  from  offence  discovered.     ■.4.J 

Six  months  from  offence  committed,     f .  5. 
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Aeoonnt  of  proflta,  561. 
Aeto,  Oopyright: 

««e  Appendix — 
American,  784-797, 
Canadian,  772-783. 
English,  709-765. 

see  also  Internatloiial  Oopyriglit  Aett. 
AdaptatioBi : 

English  works  protected  against,   in 
foreign  countries,  577-579. 

mechanical  musical  instruments  con- 
stitute adaptations,  402. 

tlie  Convention  rule,  389-394. 

to  English  stage,  prohibited  in  1875, 

502,539- 
Me  also  Korelifation,  Bramatisatioii. 

Additional  Act  of  Paria,  1896,  446-450, 
667698. 
a  sub-Union  for,  440.  - 
accessions  to  the  Additional  Act,  450. 
amendments  effected,  447-450. 
all  Unionist  works  protected,  447. 
ambiguities  in  Art.  2  removed,  447. 
architecture,  works  of,  conditionally 

protected,  384,  449. 
newspaper    articles,    indication   of 

source  required,  370,  448. 
retroactivity,  extension  of,  449. 
seizure  of  reprints,  448. 
Swiss    Government  to  receive   de- 
nunciations, 449. 
translating  right,  author's  exclusive, 
extended,  447. 

GG 


Additional    Aet    of    Paria,    1886-^on. 

tinned. 
English  Orders  in  Council  enforcing, 

570  «. 
photographs,  rule  as  to,  378. 
ratification,  etc.,  245,  450. 
text,  667-698. 
Alioni: 
American  authors,  rights  of,  in  foreign 

countries,  659-665. 
Berne  Convention  rule  as  to  protec- 
tion, 292-295. 
conditions  of  protection,  184-221. 

in  Austria,  204. 

in  Belgium,  199. 

in  Canada,  626. 

in  Denmark,  205. 

in  France,  198. 

in  Germany,  203. 

in  Great  Britain,  192-198,  482-485, 

5I9-529- 
in  Greece,  207. 
in  Holland,  209. 
in  Hungary,  204. 
in  Italy,  200. 
in  Japan,  205. 
in  Luxemburg,  199. 
in  Norway,  204. 
in  Spain,  201. 
in  Sweden,  206. 
in  Switzerland,  202. 
in  Tunis,  206. 

in  United  States,  207-209,  646-650. 
Englishman,    rights    of,     in    foreign 
countries,  571-586. 
G 
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Alieni — continued. 
formalities    required,     104,     149-153, 
210-221,  3"-3»3»  426-4341  524-529- 
Berne  Convention,  rule  of,  31 1-3 13, 
426-434. 
for  Colonial  works,  596-599. 
English  rule  as  to,  151-153,  212-214, 

524-529- 
high  Court  fees  might  be  imposed, 

104. 
in  Belgium,  215,  433. 
in  France,  214. 
in  Luxemburg,  216. 
in  some  countries  none  now  exist, 

433- 

procedure,     relating    to,     217-221, 
426-434,  462,  463. 
security  for  costs,  219,  427,  462. 
Great  Britain,  protection  in,  476-570. 

conditions  of  protection,  516-529. 

content  of  protection,  530-544. 

conventions  and  treaties,  506-515. 

duration  of  protection,  544-554,  803. 

infringements  and  remedies,  555-564. 

retroactivity  of  protection,  565-570. 

the  International  Copyright  Acts, 
494-505- 

translating  right,  531-539- 

under  domestic  law,  482-493. 

works  protected,  519-521. 
principles  of  protection,  184-190. 
United  States,  protection  in,  634-658. 

conditions  and  formalities,  646-650. 

content  of  protection,  651-655. 

infringements,   remedies,    and  pro- 
cedure, 656-658. 

sources  of  American  law,  634-639. 

the  Chace  Act,  1891,  640-645. 

translating  right,  651-653. 

works  protected,  646. 
works  of,  desirability  of  securing,  85. 
see   also    Berne    Convention,    Monte- 
video   Convention,    Vienna    Treaty. 
Amerioa:  aee  Vnited  States. 


Ameriean  author : 

rights  in  foreign  countries,  659-665. 
Amerioan  Conventions : 

Central  American,  1897,  471. 

Pan-American,  1902,  473. 
Anne,  Aot  of,  1709,  32,  59. 
Anonymous  works,  429-432,  562. 

International  register  suggested  for, 
433  »• 
Antigua,  602,  607  n. 
Antwerp :  Congreases  of;  1861, 1877, 1891 

235>  385  »• 
Appropriate  Kational  Court  to  take  juris- 
diction, 225-227. 

the  English  ivle— Morocco  Boufui  r. 
Harris,  555. 
Appropriate  Kational,  Law  to  be  applied. 

225,  227-229. 
Arbitration : 

proposed  International  Board  of,  i8a 
Architeetural  works: 

Additional  Act,  protection  under,  383- 

385*  449- 
a  sub- Union  created,  385. 
protection  of,  in  various  Union  coun- 
tries, 384. 
Argentine  Bepnblie,  47,  201  n,  466,  473. 
Montevideo  Convention,   a  party  to, 

466. 
Pan-American    Convention,    1902,    a 
party  to,  473. 
Arrangements  of  mniie,  389-392. 
Artide  2    Berne  ConventioB    oontaim 
general  rule  of  protection,  279,  284- 
287,  293-295,  305,  320,  386,  422. 
Article  4  Berne  Convention,  oonstruction 

and  effect  of,  338-354,  461. 
Artistic  Copyright  Bill,  Bngliah,  454. 
Artistie  works,  protection  in  England, 
i93»  196,  484- 
Imperial  protection,  596. 
remedies,  562. 
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Artistio  workn— continued. 

protection  in  England — continued. 
definition  in  English  International 

Act,  1886,  519. 
Fine  Arta  Copyright  Act,  1862  (Eng- 
lish), 196,  463  »,  484,  492. 
protection     limited     to     United 

Kingdom,  592,  595  n. 
residence  necessary,  492. 
authorised  photographs  of,  protected 

under  Berne  Convention,  361-363. 
see  also  Engravingt,  Paintings,  Photo- 
graphs,  Soulptnre. 
Assignment  of  copyright : 

does  not  affect  conditions  of  protection 
in  England,  486-488. 
Assimilation    of    foreign  ^to    domestio 
works,  for  copyright  protection,  135. 
under  Art.  2  Berne  Convention,  293. 
Aston,  J.,  on  Copyright  as  property,  17. 
Australian  Colonies,  594,  606,  708. 
Austria: 

Canada,  relations  with,  626  n. 
conditions  of  protection,  204. 
duration  of  protection,  802. 
English  author's  rights  under  Vienna 

treaty,  572-586. 
expropriation  for  educational   works, 

etc.,  395 n. 
International     Union,     accession     to 

desired,  464. 
piracies  of  German  works,  54. 
progress  of  protection,  67. 
treaties,  67,  204,  511. 
Vienna  Treaty,  date  of  coming  into 
force,  57071. 
AnstrispHungary : 
treaties,  67,  204,  511. 
see  Austria,  Hungary. 
Author: 

English  International  Act,  1886,  defini- 
tion in,  520  n. 
legal  right,  evolution  of,  27-33. 


Author — continued. 

moral  right  of,  to  protection,  2-6. 

native,  policy  of  limiting  protection 
to,  97-102. 

see    also    Aliens,    American    author, 
English  author. 
Authorised    Photographs    of    protected 

worlcs  of  art,  361-363. 
Authorship,  proof  of, 

in  England,  563. 

under  Berne  Convention,  429-432. 


B. 

I,  602,  607  n. 
Barbadoes,  602,  607  n. 
Belgium: 
American  authors,  protection  of,  661. 
architecture,  protection  of,  384. 
Chace  Act,  proclaimed  under,  645. 
choregraphic  works,  no  special  rule  as 

to,  382. 
conditions  of  protection,  199. 
duration  of  copyright,  581  n,  802. 
English  Orders  in  Council,  dates  of 

coming  into  force,  569  n. 
formalities,  for  what  works  required, 

433- 
former  piratical  industry,   39-42,   46, 

50-52. 
International  Union,  a  member  of,  239, 

478»,  506,  698. 
Montevideo  Convention,  a  party  to, 

466. 
photographs,  protection  of,  375  n, 
progress  of  protection,  72. 
treaties,  73,  199. 
universal  protection  given,  103,  108, 

199. 
Bergne,  Sir  J.  H.  G.,  English  delegate  at 

Berne  Conferences, 
opinion  as  to  plays  under  Art.  3  Berne 

Convention,  28971,  316  71. 
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Berlin: 
Conferenoe  to  be  held  at,    246,    302, 
445»  457- 
Bemvda,  602,  607  n. 

Bene  Coaferenoet,  1884, 1886,  1886,  237, 
238. 

Berne  Convention,   1886,  the,  160,  175, 
230-465,  S96-599»  667-697. 
adaptations,   arrangements  of    music, 
etc.,  389-392. 
dramatisation  and  novelisation,  392- 

394- 
Additional  Act,  the,  446-450,  667-698. 
alterations,  suggestions  for,  456-465. 
architecture,  works  of,  383-385. 
choregraphio  works,  380-383. 
conditions  and  formalities,   278,  311- 

313,  426-434- 
for    English    Colonial  works,    596- 

599. 
date  of  coming  into  force,  251. 
definition  of  works  protected,  Art.  4, 

338-354- 
domestic  legislation,  effect  on,  241. 
duration  of  protection,  277,  319-333. 
English     International     Act,     1886, 

adopts  Convention,  194,  502-505. 
English  Orders  in  Council  enforcing, 

505.  569  ♦». 
Englishman,    rights    of,    under    the 

Convention,  572-586. 
expropriation  for  educational  works, 

etc.,  395'400- 
fundamental  principles,  no,   232-234, 

276-282,  293. 
history,  232-246. 
infringements,  general  rule  as  to,  386- 

388. 
Ititemational  Office,  organization  of, 
261-263. 

apportionment  of  expenditure,  263. 
Interpretative  Declaration^  the,  451, 

667.698^ 


Berne  ConventLmi,  1886,  the    amtinmed, 

investitive  facts  of  protection,  305-30S. 
publication,  what  amounts  to,  313- 

317. 
unpublished  works,  rale  for,  317. 
jits  cogens  minimum,  170,  279-281,  342- 

354*  361,  363.  367.  387.  405.  424. 
mechanical  musical  instruments,  401- 

421. 
name  on  work.  Art.  11,  429-432. 
newspaper  and  magazine  articles,  3164- 

372. 
next  Conference,  246,  302,  445,  457. 
particular  treaties,  rules  as  to,   148, 

255-260,  452,  454. 
parties,  698. 
performing  right,  299-303. 

lecturing  right,  302. 
persons  protected,  283-291. 

general  rule  of  Art.  2,  284-287. 

rule  of  Art.  3,  287-291. 
photographs,  373-380. 

of  protected  works  of  art,  361-363. 
provisions,  various  classes,  279-282. 
ratification,  239. 

retroactivity  under  Art.  14,  264-272. 
revisions,  240, 242-246, 252-254, 434-465. 

conditions  of,  252-254,  444. 
seizure,  423-426. 
simultaneous  publication,  306, 308-310, 

321-325- 
subsequent  adherents,  240,  245,  249. 

to  the  Additional  Act,  450. 
sub-Unions,  439-441. 
text  of,  667-698. 
translating  right,  295-299, 325-330. 359- 

under  the  English  1886  Act,  330-333, 

531-539- 

translations,  326,  357-361. 

see  also  Additional  Aot  of  Paris,  Jntn- 
national  Copyright  Aott,  Xntena- 
tlonal  Copyright  Vnien,  Inteiprota- 
tive  Deelaration,  1leemiwiiMd>ttowi| 
eto.|ete. 
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Bibliography,  Intematioxud,  the  question 

of,  182. 
Bills,  English: 

Artistic  Copyright,  454. 
Literary  Copyright,  358,  454,  505,  514, 
523. 
Bismarck: 
on  protection  of  serial  novels  under 
Berne  Convention,  369  n, 
BoUvia: 

a  party  to  the  Pan- American  Conven- 
tion, 1902,  473. 
Boosey,  Xr. :    paper  at  Leipzig  Confer- 
ence, 1901,  406  n,  419  n. 
Booaey  v,  WhigJU,  413. 
de    Borohgrave,    X.,  on    'the   author's 

right,'  72  n. 
BraiU: 
position    under    Montevideo  Conven- 
tion, 466. 
British  Bominions : 

English  copyright  extends  throughout, 

590»  59S»  596. 
foreign  reprints,  importation  of  into, 
602-617. 
internal    importation    of    reprints, 
558  n,  610,  612-615. 
International  Copyright  in,  475-586. 
residence  in,  how  far  necessary  for  Eng- 
lish domestic  copyright,  486-493. 
assurance   to    United   States,    138, 
195,  492,  512,  66t. 
works    published    in,     protected   by 
English    International    Act,    1886, 

483*  497-499- 
see  also  Great  Britain. 

British  Oniana,  602,  607. 

British  Xnsenm: 

deposit  of  copies  at,  496. 
of  Canadian  works,  591  n. 
British  Korth  Amsriea  Act,   1867,  588, 

620-624. 


Brussels : 

Congresses  at,  142,  174,  235. 

international  infringement,   a  former 
centre  of,  39,  46. 

International  Library  at,  182. 
Buildings  as  subjects  of  copyright,  383- 

385. 
Bureau   International   de    riTnion:    see 

International  Copyright  Office. 
<  Bayer's  Bight,*  the,  19-21. 


Cambridge,  Congress  of,  1895 : 
indication  of    source    for    newspaper 

matter  discussed,  370. 
International  Tribunal  discussed,  178. 
Canada: 
Act    of    1900    as  to   importation    of 
English  editions,  614,  617,  631. 
text,  782. 
British  Museum,  deposit  of  copies  at, 

591  n. 
Canadian  Copyright  Act,   1875,  609- 
612,  616,  620. 
does  not  diminish  Imperial   copy- 
right, 611. 
text  (revised  1886),  772-781. 
Canadian  reprints  not  to  be  imported 
into  England,  612-614. 
importation  of  English  edition  into 
Canada,  558  h,  610,  614. 
Customs  Tariff  Act,  1894,  616. 
domestic  law  of,  618-632,  772-783. 
Act  of  1875,  substantially  contains 

present  law,  620. 
Act  of  1889,  not  yet  in  force,  621-624. 
conditions  of  protection,  626. 
duration,  628. 
interim  copyright,  628. 
licence  for  reproduction,  629-632. 
magazine  articles,  temporary  copy- 
right in,  286. 
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Caiuula — cojUijiued. 
domestio  law  of — cojitinued. 
penalties,  629. 

rectification  of  registers,  629. 
registration,  deposit,  etc.,  627,  629. 
statutes,  text  of,  772-783. 
United  States,  influence  of,  619. 
English  works,    present  position  of, 

615. 
foreign  reprints  in,  115,  609-617. 
Foreign  Reprints  Act  does  not  now 

apply  to,  606,  612,  616. 
summary  of  law  relating  to,  616. 
has  Copyright  law  of  its  own,  594. 
Imperial  protection  in,  609-617,  625. 
royalty  system  proposed,  115,  609. 
Vienna  Treaty  not  adopted  by,  511  «, 
708. 
position  of  Austrian  and  Hungarian 
subjects,  626  n. 
Oape  of  Good  Hope : 

Foreign  Reprints  Act  does  not  apply 

to,  607,  612,  616. 
has  Copyright  law  of  its  own,  594. 
Vienna  Treaty    rejected   by,    511  ji, 
708. 
Cautio  Jndioatom  solvi:  »ee  Seourity  for 

Cofts. 
Central  Amerioa,  Sepnblio  of: 
a  party  to  the  Central  American  Con- 
vention, 1897,  471. 
Central  American  Convention,  1897,  471. 
Certifloate  of  aooomplishment  of  forma- 
lities, under  Berne  Convention,  432- 
434i  463- 
Ceylon,  594. 

Chaoe  Act,  1891,  the,  79,  92-94,  114,  207- 
209,  640-645,  794. 
assurance  given  by  England,  195,  492, 
512. 
contravenes  English  Fine  Arts  Act, 
492»  661. 
countries  proclaimed,  645. 


Chace  Aot,  1891,  the— con/Mued. 
first  publication  in  United  States  nt- 

oeea&ryy  93,  572. 
registration  fee  under,  208,  649. 
text,  794  {see  also  American  Re\-ised 

Statutes,  1874,  784-794). 
t>^-sctting  chiuse,  40  n,  92,  641,  648, 
see  also  United  States. 
Cheap  books,  dangers    connected  with, 

88-90. 
ChUi: 
Chaoe  Act,  pixxslaimed  under,  645. 
Montevideo  Convention,poRition  under, 

466. 
Pan-American    Convention,    1902,    a 
party  to,  473. 
China: 

United  States  treaty  with,  645,  663  ». 
Choregraphic  worke,  350-352,  31^3183. 
definition,  373  n,  380  11. 
protection  of,  in  various  Union  oonn- 

tries,  382. 
sub-Union  for,  created  by  Berne  Con- 
vention, 382. 
treatment  of,   by  Berne  Oonventiou, 
35o>  380-382. 
Choie  in  Action,  Is  copyright  a?  25. 
Chrestomathief ,  expropriation  for,  86, 390, 
395-400,  460,  543,  587. 
Berne  Convention,  rule  of,  395-400. 
definition,  282  ». 

from  English  works,  in  foreign  coun- 
tries, 579. 
general  principles,  86. 
German  Aot  of  1901,  rules  of,  580  n. 
in  English  Intematiooal  law,  54^ 
Chromo  lithographs : 
May's  Sons  i\  Landeherg  (French),  341. 
protection  under  Art.  4  Berne  Con- 
vention, 341. 
Circulation,  control  of: 
reserved  to  domestic   law^,   Art.    13 
Berne  Convention,  423,  425. 
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Class  of  rights  to  which  copyright  be- 
longs, 23-26,  72  n. 
in  England,  '  personal  property,*  25. 
is  it  a  '  chose  in  action,'  25. 
ColleotioB  of  Treaties : 
published  by  the  International  Office, 
182,  455  M. 
Colonial  Copyright,  587-632. 

British    books    protected    througliout 
the  Empire,  590,  595. 
not  so  works  of  art,  592,  595  n. 
Canada,  domestic  law  of,  617-632. 
Canadian  reprints,  not  to  be  imported, 
into  England,    558  »,   610,    612- 
614. 
importation  of  English  edition  into 
Canada  prohibited,  614. 
Colonial  protection,  summary  of  con- 
ditions, 603. 
Colonial  statutes,  conditions  of  validity, 

587- 

Colonial  works,  each  Colony  regulates 
protection  of  for  itself,  593-595. 

Colonial  works,   protection  of   under 
Berne  Convention,  596-599. 

Crown,     authority    of,    in    Colonial 
legislation,  588. 

foreign  reprints,  importation  of,  602- 
617. 
in  what  colonies  allowed,  607  v. 

Imperial  copyright,  formalities  neces- 
sary for,  591. 

Imperial  protection,  summary  of  ex- 

'®'^*»  596- 

sooroes  of  law,  the  two,  589-595. 

«ee  also  Canada ;  and  the  other  Colonics 
under  their  specific  names. 
Colonial  Copyright  Act,  1847 :  see  Foreign 

Beprints  Act,  1847. 
Colonial    Laws     Validity     Act,     1865, 

588  «• 
Colonial  Beprints  of  English  works,  558  n, 

610,  612-615. 


Colonies : 
Convention  rule  as  to.  Art.  19  Berne 

Convention,  250. 
English:  situation  of,  in  relation  to 
United  Kingdom,  587-599. 
English  works,  present  protection  of, 

in  the  Colonies,  615. 
foreign    I'eprints,    importation    of, 

where  allowed,  607  w. 
having  copyright  laws  of  their  own, 

594,  600  n. 
Imperial  copyright  in,  600-617. 
International   Union,   members   of, 

596. 
see  also  Canada,  Colonial  Copyright; 
and  the  other  Colonies  under  their 
specific  names. 
Columbia: 

a  party  to  the  Pan-American  Conven- 
tion, 1902,  473. 
Coming  into  Ibroe  of  Berne  Convention, 

Commereial  Treaties,  inclusion  of  copy- 
right in,  140-145. 
Conditions  and  Formalities : 
for  English  author,  in  foreign  countries, 

574-576. 
of  country  of  origin,  required  by  Berne 
Convention,  311-313,  451. 
certificate  of  accomplishment,   432- 

434- 
under  English  law,    for  aliens,    151- 

153,  212-214,  524-529. 
see  also  Aliens,  Copyright,  Country  of 
Origin,  Formalities. 
Confederation  Copyright : 

evolution  of  in  United  States,  634. 
Conferences,     International :     see    Con- 
gresses. 
Confiscation  of  copies :  see  Seiinre. 
Conflict  of  laws,  222-229. 
see   also  Appropriate  National  Court, 
Appropriate  National  Law. 
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Ooogreuef     and     Oonferenoef,     Inter- 
national: 
Berlin  (arranged  for  1906),  246,  302, 

445»  457- 

Berne,  1884,  237. 
„       1885,  238,  397. 
„       1886,  238. 

Brussels,  1858,  174. 

Cambridge,  1895,  178,  370. 

Edinburgh,  1904,  178. 

Frankfort,  1878,  43. 

Guatemala,  1897,  471. 

Mexioo,  1901,  473. 

Montevideo,  1888,  466-470. 

Paris,  1896,  165  n,  242-246,  444-452. 

Rome,  1882,  43,  236. 

Vienna,  1893,  369,  433  n. 

Washington,  1890,  473. 
Content  of  proteotion : 

for  English  author,  in  foreign  coun- 
tries, 572-574>  576-580. 

under  American  law,  651-654. 

Under  English  International  Acts,  530- 

544- 
under  the  Berne  Convention,  292-304. 

Control  of  Ciroulatlon,  reproBentation,  ex- 
Ubition: 
reserved  to  domestic  laws,   Art.    13 
Berne  Convention,  423,  425. 
Convention!,  International: 
«ee  also  Amerioan  Convention!,  Berne 
Convention,  Montevideo  Convention, 
Treaties,  Vienna  Treaty. 
Oopjrright! 
as  a  national  right,  34,  118. 
commercial  treaties,  should  not  be  in- 
cluded in,  140-145. 
conditions  of  protection 
for  American  author,  in  foreign  coun- 
tries, 660-663. 
for  English  author,  in  foreign  coun- 
tries, 574,  575. 
in  Austria,  204. 


Copyright — contiwud, 
conditions  of  protection — cotUmmd, 
in  Belgium,  199. 
in  Canada,  626. 
in  Denmark,  205. 
in  England,  192-198,  482-493. 
in  the  Colonies,  596,  603. 
for  foreign  works,  516-529. 
in  France,  198. 
in  Germany,  203. 
in  Qreece,  207. 
in  Holland,  209. 
in  Himgary,  204. 
in  Italy,  200. 
in  Japan,  205. 
in  Luxemburg,  199. 
in  Norway,  204. 
in  Spain,  201. 
in  Sweden,  206. 
in  Switzerland,  202. 
in  the  United  States,  207-209,  646- 

650. 
in  Tunis,  206. 
duration    in    various    countries,    k€ 

Tables  in  Appendix,  802-807. 
history  of  recognition,  27-33. 
international  copyright,  evolution  of, 

2-80. 
the  legal  right,  evolution  of,  27-33. 
infringement,  international,  34-56^ 
nature  of,  11-13,  21-26,  72  n. 
property  features  of,  14-26. 
property,  grounded  on  labour,  1 1-13. 
political  economy  of,  82-116. 
private  international  law,  the  stand- 
point of,  1 1 7- 1 19,  225-229. 
Me  also  Colonial  Copyright,  Conrteey 
Copyright,  International  Copjniglit 
Copyright  Commission  of  1876,  En|rli>l^« 

42,  100,  112,  608  n,  613. 
CoetaSioa: 
Central  American  Convention,  1897,  a 

party  to,  471. 
Chace  Act,  proclaimed  under,  645. 


INDEX. 


826 


Costa  Eioa — cotitinued, 
Pan-American    Convention,    1902,    a 
party  to,  473,  474. 
Country  of  Origin : 

Berne  Convention  rules  for  determin- 
ing, 306. 
in  case  of  simultaneous  publication, 
306,  308-310,  321-325- 
conditions  and  foi-malities  of,  required 
by  Berne  Convention,  31 1 -3131 45' • 
certificate  of  accomplishment,  432- 

434»  463- 
English  International  Acts,  rules  of, 

52I-S24*  55'- 
for  British  Colonial  works,  597-599. 
under   Montevideo    Convention    pro- 
tection follows  law  of,  467. 
Conrt  to  take  jurisdiction : 

the  appropriate  national,  225-227. 
under  English  law,  555-557- 
under  the  Berne  Convention,  426. 
Conrtesy  Copyright,  1 1 2- 1 14. 
Conrtesy  of  the  trade,  1 1 2. 
Caba: 

proclaimed  under  Chace  Act,  645. 
Customs,  English : 

requirements  for  seizure,  560. 
Cnstoms  Law  Consolidation  Act,  1858, 605. 
Customs  Law  Consolidation  Act,  1876, 560, 

75>-753- 
text  (sees.  42,  44,  45,  152),  751-753. 

Customs  Tariff  Act,  1894,  Canadian,  616. 


Damages  and  delivery  of  copies,  action 

for,  561. 
Dawas,  13,  50,  109,  123,  126,  377. 

Art.  4  Berne  Convention,  theory  as  to, 

345»  347. 
French  Decree  of  1852,  theory  as  to, 

135- 
reciprocity  an  unsound  principle,  1 23. 


Decree  of  1862  (French),  106,  135. 
Decrees    against    unlawful    reprinting, 

English,  44. 
Definitions : 

*  author,'  520  n. 

*  ohoregraphic  work,*  373**,  380  «. 

*  chrestomathy,'  282  n. 

*  copyright,^  under  English  1842  Act, 

3»- 
*domicil,'  188. 

*  legal  right,*  5. 

*  literary  and  artistic  works  * 

under  Art.  4  Berne  Convention,  338- 

342. 
under    English    International  Act, 

1886,  519. 

*  moral  right,*  5. 
'nationality,*  188. 
*right,*4?i. 

*  works  published,*  451,  542  7t. 

*  publication,'  316  n. 
D^laid*usage:   ^ee  Bestrictive  period  for 
translating,  author's. 

Denmark: 
Chace  Act,  proclaimed  under,  645. 
choregraphic    works,    protection    of, 

383- 
conditious  of  protection,  205. 
duration  of  protection,  581  n,  802. 
English  Order  in  Council,   date    of, 

570  n. 
International    Union,    a   member  of, 

245,  698. 
progress  of  protection,  75,  453. 
treaties,  76,  205. 

Deposit  of  copies,  149-153 : 
abolition  of,  tendency  towards,  278  w. 
for  Colonial  works,  591. 
Canadian    publications    in    British 
Museum,  591  V. 
under  American  law,  647-649. 
for  interim  copyright,  647. 
subsequent  editions,  649. 
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Depoiit  of  oopiei — continued, 
under  Canadian  law,  627. 

subsequent  editions,  627. 
under  English  International  Acts,  151- 
153.  496,  525-529- 
Derivative  mbjeets  of  oopyright : 
protection    under  Berne  Convention, 

355-363- 
see  also  Aathoriied  photographs  of  pro- 
teoted  works  of  art,  Translations. 

Diagrams  illustrating  terms  of  protec- 
tion, 328. 

Diierepanoiei  between  English  Inter- 
national Act,  1886,  and  Berne  Con- 
vention, 507,  534,  547. 

Disraeli,  on  nature  of  copyright,  1 2. 

Distingnishability  and  value,  property 
features  of  copyrighti  1 7. 

Domaine  publio  payant : 
in  Italy,  114,  546  n,  581  n. 
in  Switzerland,  115. 

Domestic  law : 
control  of  circulation,  etc.,  reserved  to, 

423»  425- 
effect  of  Berne  Convention  on,  241. 
of  Canada,  618-632,  772-783. 
Domicil,  as  a  condition  of  copyright,  186- 

189. 

definition,  188. 

territoriality,  compared  with,  187. 
Dominica,  Sepnblic  of: 

a  party  to  the  Pan-American  Conven- 
tion, 1902,  473. 
D'OreUi: 

theory  as  to  Art.  4  Berne  Convention, 
343»  34^-353- 
Dramatic  works:  see  Perfonnlng  right, 

Perfbrmanoe,  Sepretentation. 
Dramatisation: 

Interpretative  Declaration,  forbidden 

ty»  394»  45'- 
Paris  Conference,  discussed  at,  393. 


Dramatisation — continued. 
under  American  law,  653. 
under  English  law,  392. 
Drawings: 
Fine     Arts     Copyright     Act,     1862, 
196,  463  »,  484  n,  492. 
English  period  of  protection,  552. 
residence  in  British   dominions  re- 
quired, 492. 
tabular  summary,  814. 
United  Kingdom,  protection  limited 
to,  592. 
Droit  d*  Anteur,  le :  Magaadne  of  the  Inter- 
national Office,  262  R, 
Droi,  Knma: 
on  *enfin,'  Art.  4  Berne  Convention. 

340  ». 
on  the  International  Union,  234,  239. 
Duration:  aee  Texm  of  Protection. 


E. 

Ecnador: 
a  party  to  the  Pan-American  Conven- 
tion, 1902,  473. 
Edinburgh,  Congress  at,  1904,  178. 
*Editte,  (Envres': 
in    definition    of    'works   published/ 
3I3-3I7*  45'*  542  «. 
Editions,  new,  deposit  of  copies : 
in  Canada,  627. 
in  the  United  States,  649. 
Educational  works,  expropziation  te,  86, 
3S2,  395-400- 
from  English  works,  in  foreign  coun- 
tries, 579. 
ganeni  principles,  86. 
German  Act  of  1901,  rules  of,  580  it. 
in  English  international  law,  543. 
under  the  Berne  Convention,  282,  395- 
400. 
Berne  Convention  rule,  the,  398. 
abolition  suggested,  460. 
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Eduoational  worki,  expropriation  I6r— 
conitJitted. 
under    the    Berne    Convention — con- 
timted. 
quotation,     right     of,     unaffected, 

399- 
Union    countries    where    allowed, 

398. 
Egypt  gives  universal  protection,  808. 
<E]ifln': 

meaning  of,  in  Art.  4  Berne  Conven- 
tion, 339,  459  n. 
England:  8ee  Great  Britain. 
English  anther,  rights  in  foreign  coun- 
tries, 571-586. 
adaptations,  etc.,  577-579. 
conditions  and  formalities,  574-576. 
duration  of  protection,  581-583. 
expropriations  for  educational  works, 

etc.,  579. 
general  principles,  57 1  -574. 
lawful  translations,  577. 
mechanical  musical  instruments,  580. 
newspaper  and  magazine  articles,  579. 
performing  right,  577. 
remedies  and  procedure,  584. 
retroactivity,  584-586. 
simultaneous  publication,  583. 
translating  right,  576. 
Engravings: 

Article  4  Berne   Convention  included 

in,  33a 
under  English  domestic  law,  conditions 
of  protection,  484. 
remedies,  562. 
tables  as  to  protection,  815. 
United  KLingdom,  protection  limited 

to,  592. 
under  English  International  Acts,  how 
far  domestic   formalities  required, 
528. 
Erie,  J.: 

on  nature  of  copyright,  12. 


<<  itndes  snr  la  revision  de  la  Convention 
de  Berne":  issued  by   the    Interna- 
tional Office,  280. 
Evidence  of  oopyright:    aee  Anthorship, 
Certiflcate,  Kame  on  work,  Prooednre. 
Evolution    of  International    oopyright, 
2-80. 
international  infringement,  34-56. 
national  progress  towards   protection 

of  foreign  works,  57-80. 
nature  and  origin  of  copyright,  2-33. 
Evolution  of  legal  oopyright,  27-33. 
Exhibition,  control  of: 

reserved   to  domestic  laws.   Art.    13 
Berne  Convention,  423,  425. 
Expropriation  for  educational  works,  etc., 
86,  282,  395-400- 
from  English  works,  in  foreign  coun- 
tries, 579. 
general  principles,  86. 
German  Act  of  1901,  rules  of,  580  n, 
in  English  international  law,  543. 
under  the  Berne  Convention,  282,  395- 
400. 
Berne  Convention  rule,  the,  398. 

abolition  suggested,  460. 
music  for  schools,  396. 
quotation,  right  of,  unaffected,  399. 
Union  countries  where  allowed,  398. 


F. 
Federal  Act  of  1882,  Prussian,  66,  127  n. 
Fine   Arts   Copyright   Act,    1862,    196, 
46371,  484,  492,  661. 
American  assurance  contradicts,  492, 

661. 
period  of  protection,  552. 
residence    in    British    dominions    re- 
quired of  aliens,  492. 
tabular  summary,  814. 
United  Kingdom,   protection  limited 
to,  592. 
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Tine  Arts,  irorki  of  the:    see  Artistic 
Worki,  Brawingf ,  Tine  ArU  Oepyright 
Aet,  ISeS,  Paintings,  Photographs. 
<  Finger  of  Fate,  The,'  498. 
Fliniaox,  X. : 
view  as  to  Art.  4  Berne  Convention, 
352. 
Foreign  Beprints : 
American  law,  importation  forbidden 

by,  658. 
Canada,  importation  into,  law  relating 

to,  616,  630-632. 
Colonies  may  allow  importation,    on 
certain  conditions,  602-609. 
each  copy  stamped,  in  certain  colo- 
nies, 608. 
English   law,    importation   forbidden 

by,  558-561. 

penalties,  English,  for  unlawful  im- 
portation, 560,  561. 
in  Canada  and  the  Cape,  British  works 

protected  against,  612. 
Foreign  Beprints  Act,  1847,  421  n,  602, 

606-609,  738. 
allows      importation      into      certain 

colonies,  606. 
colonies  to  which  it  applies,  607  n. 

Canada  and  Cape  Colony,  no  longer 
applies  to,  607,  612,  616. 
history  of,  604-606. 
text,  738. 
Foreign  works : 

countries  pi-otecting,  on  condition  of 

reciprocity,  128,  808. 
countries  protecting  without  recipro- 
city, 103,  108,  134-136,  808. 
English  law,  protection  under 

content  of  copyright,  530-544. 

duration  of  protection,  545-554,  803. 

formalities  imposed,  524-529. 

infringements  and  remedies,  555-564. 

retroactivity  of  pi*otection,  565-570. 

works  eligible  for  protection,  516-524. 


Foreign  works— co«/t«M«£. 
expropriation  from,  86,  282,  395-400. 
progress  towards  protectioD,  national, 

57-80. 
reprinting,  piratical,  34-56. 
see    also   Aliens,   Berne    CoiTMitioft, 
Montevideo  Convention,  Baeiproeity, 
Treaties,  ITniversal  Protection, 
Foreigners:  aee  Aliens. 
Forfeiture  of  eopies,  561. 

aee  also  Seisore. 
Forgery  of  anthers'  names  and  marks,  463. 
recommendation  of  Paris  Conference 
as  to,  452. 
Fonnalities : 

Berne  Convention,   rule  of,   31 1-3 '3' 
426-434,  451,  462. 
for  Colonial  works,  596-599. 
for  English  author,  in  foreign  countries, 

574-576. 
for  Imperial  copyright,  591. 
in  some  coimtries  none  now  exist,  433. 
security  for  costs,  219-221,  427,  462. 
special,  imposition  upon  aliens,  149- 
153,    210-221,    3"-3i3»    426-434^ 

524-529- 
relating  to  inception  of  the  right,  210- 

217. 
relating  to  procedure,  217-221,  426- 
434,  462,  463. 
under  Canadian  law,  627,  629. 
under  the  English  International  Acts, 

i5i-i53»  212-214,  524-529. 
see  also  Deposit  of  Copies,  Bogistration, 
Secnritj  fbr  Costs. 
Fomm  delicti : 

*  country  where  offence   committed, 

427  «• 
English  rule  with  reference  to,  555-557- 
the  appropriate  forum  in  Private  In- 
ternational Law,  225-227. 
the    appropriate    forum    under    the 
Berne  Convention,  426. 
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Frui06: 

American  authors,  protection  of,  661. 

architecture,  protection  of,  384. 

Berne  Conference,  1884j  attitude  at, 
upon  translating  right,  237. 

Ciiaco  Act,  proclaimed  under,  645. 

choregraphic  works,  protection  of,  383. 

Commission  of  1836,  51. 

Commission  of  1839,  37. 

conditions  of  protection,  198. 

Decree  of  1852  discussed,  106,  135. 

duration  of  protection,  581  n,  803. 

English  Orders  in  Council,  dates  of 
coming  into  force,  569  n. 

French  works,  early  piracy  of,  49-53. 

International    Union,  a   member  of, 
239.  698. 

mechanical  musical  instruments,  de- 
cisions on,  412. 

Montevideo  Convention,  a  party  to, 
466. 

photographs,  protection  of,  375  7*. 

progress  of  protection,  63. 

treaties,  63,  199. 

universal  protection,  applies  principle 
of,  103- 1 10,  135,  198. 
Frankfort: 

Congress  at,  1878,  43. 
*  Franklin  Square  Library,'  89  n. 
<  Fron  Froii|*  501, 

0. 
Oeneya: 

musical-box  industry,  early  centre  of, 

403  «. 
Ckrmany: 
Act  of  1901,  396  w,  399  »i  4"»  433  »»» 

439  «»  453»  462  n,  548  n,  580  n. 
Anonymous  and  pseudonymous  works, 

433  «• 
Berne  Conference,  1884,  attitude  at, 

237- 
Chaoe  Act,  proclaimed  under,  645. 


Germany — contimted. 
choregi^phic  works,  protection  of,  383. 

opinion  as  to  treatment  in  Berne 
Convention,  381. 
code  of  1870,  66. 
conditions  of  protection,  203. 
duration  of  protection,  581  n,  803. 
early  piracy  of  German  works,  54-56. 
English  Orders  in  Council,  dates  of 

coming  into  force,  569  n, 
expropriation  for  educational  works, 

etc.,  399  n,  580?*. 
formalities,  for  what  works  required, 

433- 
former  piratical  industry,  46,  52. 
Germanic  States,  copyright  relations 

of,  140,  145. 
International  Union,  a  member  of,  239, 

698. 

mechanical  musical   instruments,  de- 
cisions on,  407-412. 
photographs,  protection  of,  375. 

opinion  as  to  treatment  in  Berne 
Convention,  375,  377. 

under  American  Treaty,  1892,  377, 
665. 

under  treaties  with  Belgium,  France, 
and  Italy,  664. 
progress  of  protection,  65-67,  453. 
reciprocity.  Confederation  decrees  as 

to,  131. 
simultaneous     publication,     case     on 

{Osgood  V.  Fehsen/eld),  522. 
treaties,  67,  203,  663-665. 

English     denunciation    of,    454  n, 

505  «• 
treaty  with  United  States,  1892,  56, 
377,  663-665. 
Grafton,  King's  printer,  1537 : 

petition  against  Dutch  piracies,  44. 
Great  Britain : 
aliens,  protection  of,  under  ordinary 
domestic  law,  482-493. 
historioal  account,  485-49a 
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Great  Britain — continued, 
aliens,  protection  of,  under  ordinary 
domeetio  law — continued. 
present  rules,  490-493. 

residence,     how     far     required, 

490-493. 
registration,  a  condition  precedent 

to  suing,  428  n. 
unpublished  works,  197. 
aliens,   protection  of,  under  Interna- 
tional Copyright  Acts,  494-570. 
Berne  Convention  enforced,  194. 502. 

discrepancies,  534,  547. 
conditions    of    protection,    192-198, 

519-524- 
content  of  protection  accorded   to 
foreign  works,  530-544. 
adaptations  for  the  stage,  539,  540. 
educational  works,  543. 
lawful  translations,  535-538. 
mechanical   musical  instruments, 

4»3i  543. 
newspaper  and  magazine  articles, 

5oo»  540- 
performing  right,  542. 

translating  right,  330-333»  53  >  539- 
duration,  545554. 
formalities,    151 -153,    212-214,   524- 

529. 

infringements,  remedies  and  pro- 
cedure* 555-5^ 

nationalities  benefited,  506. 

Orders  in  Council  enforcing  treaties, 
569  n,  766-771. 

retroactivity  of  treaties,  267-272, 
565-570. 

simultaneous  publication,  rules  as  to, 

521-524. 
American  authors,  protection  of,  661. 
artistic  works,  193,  196,  484. 
Chaoe  Act,  proclaimed  under,  645. 
choregraphic  works,  protection  of,  383, 
Colonial  Copyright,  its  relation  to  Im- 
perial Copyright,  587-596. 


Great  Britaiii— con/tmieci. 

control  of  circulation,  426  n. 

decrees  and  ordinances  against  unlaw- 
ful reprinting,  44,  45. 

diplomatic  reciprocity,  193. 

discrepancies  between  English  law  and 
Berne  Convention,  507,  534,  547. 
as  to  translating  right,  534. 
*  no  greater  right  or  longer  term  cif 
copyright,*  507,  547- 

duration  of  protection,  581,  803. 
for  foreign  works,  545-554- 

early  piracy  of  English  worka,  44-48. 

Englishman,    rights    of,     in     foreign 
countries,  571-586. 

evolution  of  legal  copyright,  27-33. 

German     treaties,     denunoiation     of, 

454  »»  505  «. 
International  Copyright  Acts,  the,  494- 

505. 
International  Union,  a  member  of,  239, 
698. 
Additional   Act  of  Paris  adopted, 

244,  508. 

Interpretative  Declaration  refused, 

245.  509*  698. 
Interpretative  Declaration,  English  law 

in    conflict    with,    244,    313-317, 

392-394.509- 
as  to  dramatisation  and  noTclisation, 

392-394. 
as  to  publication,  313-317. 
photographs,  protection  of,  375. 
privileges,  early  protection  by,  28. 
progress  of  protection,  59-62. 
treaties,  62,  198,  506-515. 
Orders  in  Council  enforcing,  569  », 

766-771. 
position  of,  in  English  law,  138. 
relations  with  United  States,   195, 

492,  512,  661. 
revoked  in  1887,  454  n,  505* 
Vienna  Treaty  with  Austria-Hun- 
gary, 511,  703-708, 
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Great  'Britun— continued, 
see  also  Billi,  EngUih  ;  Oolonial  Oopy- 
right ;  Colonies ;  Oopyright  Oonunii- 
lion,  1876;  Engliih  author;  Poreign 
Seprinti ;  International  Copyright 
Acti ;  etc.,  etc. 
Greece: 

conditions  of  protection,  207. 
duration  of  protection,  76. 
progress  of  protection,  76. 
Grenada,  602,  607  n. 
Gnatemala: 

Central  American  Convention,  1897,  a 

party  to,  471. 
Pan-American    Convention,    1902,    a 
party  to,  473,  474. 


Hagne,  the: 

Convention  (1891)  as  to  security  for 

costs,  221. 
Haiti: 

choregraphic  works,  no  special    rule 

for,  382. 
English   Order    in    Council,  date    of 

coming  into  force,  569  n. 
International  Union,  a  member  of,  239, 

245.  698. 
no  particular  treaties,  455. 
Pan-American    Convention,    1902,    a 

party  to,  473. 
period  of  protection,  323  n,  803. 

<  Harper*!  Handy  Seriei,'  89  n. 

<  Haunted  Hearti,'  490. 

High  Conrt  feee  for  alieni,  104. 
Hiitory: 

of  Berne  Convention,  232-246. 

of  English  domestic   law   relating   to 
protection  of  foreign  authors,  485- 

493- 
of  evolution  of  Confederation  copyright 
in  United  States,  634. 


BiMtOTj— continued. 

of  international  recognition  of  copy- 
right, 27-33. 
in  various  countries,  56-80, 
Hiitory  of  proteotion  in  varions  oonntriei, 
5680. 

in  Austria,  67. 

in  Belgiimi,  72. 

in  Denmark,  75. 

in  France,  63. 

in  Germany,  65-67. 

in  Great  Britain,  59-62. 

in  Greece,  76. 

in  Hungary,  68. 

in  Italy,  69. 

in  Norway,  76. 

in  Russia,  77. 

in  Spain,  71. 

in  Sweden,  77. 

in  Switzerland,  74. 

in  the  United  States,  78-80. 
Holland: 

Chaco  Act,  proclaimed  under,  645. 

conditions  of  protection,  209. 

duration  of  protection,  804. 

former  piratical  industry,  45,  50. 

International  Union,  accession  to  de- 
sired, 464. 

treaties,  142,  209. 
Holland,  T.  £.,  Profeiior: 

definitions  of  *  right,*  *  legal  right,*4n,  5. 
Hondorai: 

a  party  to  the    Pan-American    Con- 
vention, 1902,  473. 
Hong  Kong,  594. 
Home  of  Lords  Copyright  Billi ;  see  under 

Billi,  Engliih. 
Hungary: 

Canada,  relations  with,  626  n. 

conditions  of  protection,  204. 

duration  of  protection,  804. 

expropriation  for  educational  works, 
etc.,  allowed,  395  n. 
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BjogBry— continued. 
International     Union,     aooession    to 

desired,  464. 
progress  of  protection,  68. 
treaties,  67,  204,  511. 
Vienna  Treaty,  511,  703-708. 

date  of  coming  into  force,  570  n. 

English   author's  rights  under  the 
ti-eaty,  572-586. 

retroactivity  of  the  treaty,  585. 

text,  703-708. 


I. 

Imperial  Copyright : 
Colonial  compared  with,  589-596. 
English  books  enjoy,  595. 
extent  of,   for  Englisli  and   Colonial 

works,  596. 
for  artistic  works,  limited  to  United 

Kingdom,  592,  595  »k 
formalities  necessary  for,  591. 
the  Colonies,  as  subsisting  in,  600-617. 

in  Canada,  609-617,  625. 
Impertatton,  unlawftU :   see  Colonial  Be- 
printii    Foreign    Beprinti,    Infringe- 
menti,  Seiiure. 
India: 
Foreign  Reprints  Act  does  not  apply, 

606. 
has  Copyright  law  of  its  own,  594. 
Vienna  Treaty,  accepted  by,  708. 
Infringement!: 
under  American  law,  656-658. 

dramatisation  and  novelisation,  653. 

penalties  and  damages,  656. 

remedy  by  injunction,  658. 
under  English  law,  555-562. 

action  for  damages,  561. 

different    kinds    of    infringements, 

557-559. 
dramatisation  and  novelisation,  392. 
penalties,  561,  562, 


Infringements — caiUinued, 
under  English  lekW—cofUiuHed, 
remedy  by  injunction,  561. 
seizure  of  inf  ringementa,  56a 
under  the  Berne  Convention,  386-426. 
adaptations,  arrangements  of  miudc, 
etc.,  389-392. 
dramatisation   and    novelisation, 

392-394- 
expropriation,  how  far  allowed,  395- 

400. 
general  rule,  386-388. 
mechanical     musical     instruments, 

40X-421. 
seizure   of  infringements,   423-425, 
448. 
see   also  Adaptationi,   Dramatisation, 
Expropriation,     International     In- 
iUngement,  Voreliaation. 
Iijanetioni : 
under  American  law,  658. 
under  English  law,  555-S57*  S^^- 
Inititiite  of  International  Law : 
suggestions  for  an  International  Court 
178. 
Interohangeable   parts,    for    mechanical 

musical  instruments,  405-421. 
Interim  Copyright  for  works  first  pnb- 
lished  abroad: 
under   American  Act   of    1905,  641, 

647. 
under  Canadian  law,  628. 
International  bibliography,  183. 
International    Conforenoes:     «ee    under 

Congresses. 
International  Copyright: 
alien  authors,  protection  of,  184-221. 
conditions  and  formalities  required  by 

Berne  Con  ventioB,  31 1-3 13. 
conflict  of  laws,  ^22-229. 
duration  of,  under  Berne  ConventioD, 

277»  3'9-333- 
factors  in  establishing,  137-130. 
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XnUrnational  CopTright — ocnitinued* 

injurious  consequences  of  withholdings 
87-90. 

investitive  facts,  under    Berne    Con- 
vention, 305-318. 

methods  of  establishing  recognition, 
125-130. 

political  economy  of,  82-116. 

progress  towards  recognition  in  various 
countries,  57-80. 
in  Great  Britain,  59-62. 

Prussia,  action  of,  in  1827,  127  n. 

standard  of,  under  Berne  Convention, 
276-278. 

the  conception,  development  of,   159- 
161. 

the  formation  of  Unions  for,  126. 

treaties,  protection  by,  11 7- 153. 

two  aspects  of,  156. 

universal  law,  possibility  of,  154-183. 

Me  also  Amerioan  Conyentioni,  Berne 
Convention,  Copyright,  International 
Infringement,  Montevideo  Conven- 
tion, Treaties,  Univerial  Proteotion, 
eto.,  eto. 
International  Copyright  Aots,  English, 
477,  404-505,  726-737,  740-748,  754- 
764. 

Acts,  etc.,  constituting  the,  504. 

conditions    of    protection  for  foreign 
works,  192-198,  5'9-524- 

countries  which  benefit  by,  506* 

formalities,  151-153,  212-214,  524-529. 

International  Copyright  Act,  1838,  60, 

495- 
International  Copyright  Act,  1844,  60, 

495-499*  726-737- 
international    protection  extended, 

495- 
registration  and  deposit,  provisions 

a«  to,  525-529- 
text,  726-737. 
International  Copyright  Act,  1852,  61, 
499-502,  740-746. 

H 


International  Copyright  Acts,  English-^ 
cfyntinned. 
International    Copyright    Act,    1852 
— co7itinued. 
newspaper    and   magazine  articles, 

500,  540. 
stage  adaptations,  500,  539. 
text,  740-746. 

translating  right,  499-502,  532. 
International  Copyright  Act,  1875,  61, 

747. 
stage  adaptations  prohibited  by,  502, 

539- 
text,  747. 
International  Copyright  Act,  1886,  62, 

502,  754-764- 
'  author,'  definition  of,  520  n, 
Berne  Convention  enforced  by,  194, 
^02. 

discrepancies,  534,  547. 
country  of  origin  under,  521-524,  551. 
formalities,  rule  as  to,  151- 153,  212- 

214,  526.529. 
'literary  and  artistic  work, 'definition 

of,  5'9- 
*  not .  .  .  any  greater  right  or  longer 

term  of  copyright,'  507,  547-549- 
Orders  in  Council  issued  under,  text 

of,  766-771. 
protects  works  published  in  British 

dominions,  483-485,  497-499. 
retroactivity,  rule  as  to,  267-272,  566. 

570. 
<^xt,  754-764. 
translating  right  under,  330-333,  502, 

531-539- 
translations,  protection  of,  535-539. 
see  also  Orders  in  Connoil. 
International  Copyright  OfBoe  (at  Berne), 
261-263. 
architectural   works,    opinion    as    to, 

385  n. 
certificates  of  formalities,  433,  463. 
collection  of  treaties,  182,  455  n. 
HU 
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International  Copyright  Offiee  (at  Berne) 

— continued, 
iitudea  mr  la  reinsion  de  la  Convention 

de  Berne,  280. 
expenditure,  apportionment  of  among 

Union  countries,  263. 
Le  Droit  d^A\Ueiir,  the  official  organ, 

262  71. 

officers,  263  n. 
International  Copyright  Union,  888-868. 
administration,  261-263. 

apportionment  of  expenditure,  263  n. 
Colonies,  admission  of,  250. 

British  Colonies,   position  of,    596- 

599« 
Conferences,  237-239,  242-246. 
the  Conference  of  Paris,  165  n,  241, 

444-455- 

constitution  and  basis,  246-254. 

denunciations,  251. 

extension,  suggestions  as  to,  463. 

history  of  formation,  234-246. 

members,  list  of,  247,  510,  698. 
new  members,  247,  249,  463. 

particular  treaties  between  members, 
255-260. 

United  States,  position  of,  248. 

«ee  also  Additional  Act,  Berne  Conven- 
tion, Convention  Territoriality,  Inter- 
pretative Declaration,  Snb-ITnioni. 
International  Infringement,  34-56. 

English  works,  early  piracy  of,  44-48. 

ethics  of,  34-36. 

French  works,  early  piracy  of,  49-53. 

German  works,  early  piracy  of,  54-56. 

reprint    trade,     former     importance, 

39-43- 
see,  also  Infringementf . 

International  library,  182. 

International  reoordB  of  Copyright,  182. 

International  registration,  181,  433  n. 

International  tribunal,  177-180. 

International  vocabulary,  183. 


Interpretative    Declaratton,    the,    451, 
667-698. 
a  sub-Union  for,  440. 
coming  into  force,  date  of,  698. 
conditions  and  formalities  of  countr}' 

of  origin  alone  required,  451. 
dramatisation  and   novelisatioa  pro- 
hibited, 394,  451. 
Great  Britain  rejects  it,  244,  509,  698. 
ratification,  245,  698. 
text,  668-697. 

'works  published,'  definition  of,  313- 
317,  45i»  542  «. 
Investitive  frets  of  proteetion : 

under  the  Berne  Convention,  305-308. 
Ireland: 
former  piratical  industry,  39,  45- 

Italy: 
architecture,  protection  of,  384. 
Chaoe  Act,  proclaimed  under,  645. 
choregraphic    works,    protection  of, 

383- 
conditions  of  protection,  200. 
domaine  pMic  payant,    114,   5461^ 

581  ». 
duration  of  protection,  581  »,  804. 
English  Order   in    Council,    date  of 

coming  into  force,  569  n. 
International  Union,  a    member   of, 

239»  698. 
Montevideo  Convention,  a  party  to, 

466. 
photographs,  protection  of,  375  n. 
progress  of  protection,  69. 
treaties,  70,  201,  664. 


Jamaiea,  602,  607  n. 
Japan: 

Act  of  1899,  438  n,  453. 

conditions  of  protection,  205. 

duration  of  protection,  581  n,  804. 
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Japcm — continued. 

English   Oixler   in   CJouiioil,    date  of, 

570  n. 
International  Union,    a  member    of, 

2451  698- 
no  performing  right  recognised,  548. 
progress  of  protection,  453. 
treaties,  205,  258  n. 
Jefferya  v,  Booeey^  489. 
*  Jos  oogexLi  ™<«<™w™ '  of  the  Bene  Con- 
vention,  170,  279-281,  342-354,  361, 

363.  367*  387>  4oS>  424- 
how  far  Art.  4  part  of,  342-354. 

JuYenal: 

sale  of  the  Agave,  27. 


K. 
Xohler: 

theory  as  to  Art.  4  B^me  Convention, 
346. 


Labour: 

as  a  title  to  property,  8-10. 

copyright  based  on,  11- 13. 
Lanoefleld,  B.  T. : 

Notts  on  Gopyright  (Canadian),  607  n. 
Lavollte,  M.,  French  delegate  at  Berne 

Conferences,  289  n,  398  n. 
Law  of  the  oountry  of  origin :  see  Oonntry 

of  origixit 
Law    to    be    applied,    the    appropriate 

national,  225,  227-229. 
Leoturing  right : 

mider  the  Berne  Convention,  302,  462. 
•Legal  right*: 

definition  of,  5. 

distinguished  from  moral  right,  2-6. 
Leipiig: 

International  infringement,   a  former 
centre  of,  46. 


Leipiig — oofiUinned. 
Publishers'  Conference  at,  1901,  406  v, 
419  n. 
Lex  fori,  228. 

Lex  looi  delioti  eommiMi,  227. 
Lex  rei  sitae,  229. 
Liberia: 
position  under  Berne  Convention,  239, 
247,  697. 
Library,  International,  182. 
Library  of  Congreti,  Ameriean : 
deposit  of  copies  at,  647-649. 
Lioenee  for  reproduotion,  in  Canada : 
granted  by  copyright  owner,  631. 
official,  629. 
Lioenfling  Aet,  166S,  21,  31. 
lioeniing  lyitem: 

Canadian  proposals,  115,  609. 
Lieber,    Franeif,    author    of    'Political 

Ethics,'  II,  55  n. 
Lidge: 
a  former  centre  of  the  piratical  in- 
dustry, 37  n,  50. 
« Like  to  Like  '  (*  Frou-Frou '),  501. 
Literary  and  Artiitio  Auooiation,  Inter- 
national, 235. 
Congresses,  236  n. 
Antwerp,  1894,  385  n. 
Berne,  1883,  236. 
Berne,  1889,  340  n. 
Milan,  1892,  385  n. 
Monaco,  1897,  460  n,  461  n. 
Neuchatel,  1891,  385  n. 
Paris,  1900,  464,  465. 
Rome,  1882,  43,  236. 
Turin,  1898,  461  n. 
constitution  and  functions,  235. 

secretary  and  offices,  235  n. 
International  Union,  project  initiated 
by,  236. 
•  Literary  and  artiitio  works  * :  see  Defini- 
tion ;  Artiole  4,  Berne  Convention. 
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Literary  Copyright  Act,  1848,  6i,  496, 

526,  5581  590.  710-725- 

tabular  summary,  813. 

text,  710-725. 
Literary  Copyright  Bill  (H.L.),  358»  454. 

505.  SHf  523- 
Literary  worki : 

Art.   4  Beme  Convention,  eflFect  of, 

338-354- 
definition  of   *book,'  English  Act  of 

1842,  711. 
definition    of    English    International 

Act,  1886,  519. 
Imperial  protection,  conditions  of,  596. 
see  also  Worki  protected. 
LitoUf,  M.,  German  manufacturer,  peti- 
tion as  to  mechanical  musical  in- 
struments, 418  n,  420. 
royalty  system  suggested,  420. 
statistics,  418  n. 
<  Little  Lord  Panntleroy,'  509  n. 
Locke,  John,  10. 
« Locni  regit  actum,'  229. 
Locus  rei  litae,  227  n. 
Louii  XVI.  of  France : 
•    opinion  as  to  copyright  protection,  13. 
Luxemburg : 

Act  of  1808,  453. 

American  authors,  protection  of,  661. 
architecture,  protection  of,  384. 
choregraphic  works,  no  special    rule 

for,  382. 
conditions  of  protection,  199. 
duration  of  protection,  581  ?i,  805. 
English  Orders  in  Council,  dates  of, 

570  n. 
has  no  particular  treaties,  200,  455. 
International  Union,  a  member  of,  241, 

698. 
universal  protection,  adopts  principle 
of,  103-110,  199,  582  n. 
Lyon-Caen:  (Loiifran^aisecetdtrangdrci,' 
24  «»  i35»  »82»i. 


Magftiine  artidec,  364-372. 
aee  Hewfpaper  and  magaiine  articlec 

][aiUard,M.  Georges: 
author  of  the  *  Model  Law,'  465. 

Mansfield,  Lord: 
on  copjrright  as  property,  17. 

ICanu&cture,  of  mechanical  musical  in- 
itruments,  allowed  by  Beme  Con- 
vention: see  Mechanical  musical 
instruments. 

Manufacturing  clause,  the  American,  40  v, 
92,  641,  648. 

Mauritius,  602,  607  n. 

Mechanical  musical  instruments,  95,  401- 

421,  543.  580. 
alteration  of  Beme  Convention  rule 

suggested,  414-421,  460. 
Englishman's       rights      in       foreign 

countries,  580. 
interchangeable  parts,  405-421. 

an  American  decision,  413. 

an  English  decision,  413,  544. 

French  decisions,  412. 

German  decisions,  407-412. 
manufacture     and    sale    allowed    by 
Beme  Convention,  95,  282,  405, 

543- 
a  concession  to  Switzerland,  403. 

history  of  the  rule,  404- 

manufacture  distinguished  from  per- 
formance, 402,  405,  407. 

royalty  system  suggested,  420. 

statistics  of  a  German  manufacturer, 
as  to  sales,  418  n. 

under    English    International    Aet«, 

543- 
Mexico: 
Chace  Act,  proclaimed  under,  645. 
Pan-American    Convention,     1902,   a 
party  to,  473. 
*  Might' and*  right,' 3. 
Miliar  V.  Taylor,  i6-2a 
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XUton: 

•  Speech  for  the  liberty  of  unlicenaed 

printing,'  31. 
*  Model  law  of  copyright/  464,  798-801. 

text,  798-801. 
Xonaoo : 
Art.  4  Berne  Convention  emlxxiied  in 

domestic  law,  339  h. 
choregraphic  works,   no  special  rule 

for,  382. 
Congress  at,  1897,  165  »,  166  n,  460  «, 

461  n. 
duration  of  protection,  581  w,  805. 
English  Orders  in  Council,  dates  of, 

570  n. 
International  Union,   a    member   of, 

241,  698. 

no  formalities  imposed,  433. 

photographs,  protection  of,  375. 
Xonkfwell  Bill:  see  Bill,  Hoiue  of  Lords 

Copyright. 
Xontenegro : 

English  Orders  in  Council  relating  to, 
570  n. 

International  Union,  once  a  member 
of,  241,  507  n. 
XontOYideo  GonvOntion,   1889,  48,    161, 

242,  466-470,  699-702. 

Art.  4  Berne  Convention  reproduced 

in,  339  n, 
Berne    Convention    compared    with, 

467.470. 
choregraphic  works  protected,  381  ?i, 

469. 
country  of  origin,  law  of,  to  regulate 

protection,  467. 
estimate  as  to  value  of  the  Convention, 

470. 
parties,  466. 
text,  699-702. 
Xoral    right,    anthor^i,    in    his    work, 

2-6. 
distinguished  from  legal  right,  2,  5. 


Morel,  M.  Henri,  Director  of  the  Inter- 
national Office,  263  71,  433. 

*  Meet  fikvoored  nation  olanse,'  143. 

in  German  treaties,  665  ». 
Municipal  right,  copyright  is  primarily 

a,  1x8. 
Mniio:  Bee  Adaptationi,  Arrangemento, 

Mechanical  mniical  initromentf,  Per- 

fbrming  right. 
Musical  Copyright  Act,  1882 : 

requires    reservation    of    performing 
right,  300,  543. 

tabular  simimary  of,  816. 

*  Mutual  Protection  Society,*  Dutch,  in. 


Name  on  work : 

raises  presumption  of  authorship,  429- 
432,  563- 
Natal: 
Foreign    Reprints    Act    applies    to, 

602,  607  n. 
has  Copyright  law  of  its  own,  594. 
Vienna  treaty,  accepted  by,  708. 
National  bias  in  interpreting   treaties, 

177. 
Nationality  as  a  condition  of  copyright, 
186-189. 
native  authors,  policy  of  limiting  pro- 
tection to,  97-102. 
territoriality,  compared  with,  186. 
under  American  law,  635,  637-639,  640- 

645- 

under  Canadian  law,  626. 

under  English  domestic  law,  483-485. 
Naturalisation  Act,  1870,  195. 
NoYis,  602,  607  n. 
Newfoundland : 

Foreign  Reprints  Act  applies  to,  602, 
607  n. 

has  Copyright  law  of  its  own,  594. 

Vienna  Treaty  accepted  by,  708. 
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Hew  South  Walei,  51 1  n,  708. 
HewiiNtper  and  magasine  artiolet : 

English,    protection    of,    in    foreign 

countries,  579. 
temporary  copyright  in,  underCanadian 

law,  628. 
under  Berae  Convention,  364-372. 
Additional  Act,  effect  of,  369-373. 
indication  of  source  required,  371, 
448. 
cosmopolitan  l)enfit,  364-366. 
history  of  Art.  7,  366. 
notice  of  reservation,  suggested  abo- 
lition, 460, 
serial  novels,  368,  371. 
two  classes  of  articles,  367. 
under  English  International  Acts,  500, 
540- 
Hew  Zealand,  594,  595,  600  n. 
has  Copyright  law  of  its  own,  594. 
registration  not  required,  595. 
Vienna  Treaty,  accepted  by,  708. 
HioaraguA: 
Central  American  Convention,  1897,  a 

party  to,  472. 
Pan-American    Convention,    1902,    a 
provisional  signatory  to,  473. 
Hea-Vnioiiiit  authon : 

now  protected  directly  under  Borne 
Convention  for  Union  works,  287- 
29'»  306,  307,  447. 
Osgood  V.  Fehse^ftld,  522. 
rule  of  the  English  International  Acts, 
520. 
Horway : 

Berne  Conference,  1884,  attitude  at, 

237. 
Bri  tish  dominions,  rightsof  Norwegians 

in,  508. 
chorcgraphic    works,    protection    of, 

383. 
conditions  of  protection,  204. 
duration  of  protection,  581  «,  805. 


[  Horway — continued, 

English   Order  in    Council,   date   of, 

570  ». 
expropriation  for  educatioDal  works, 

etc.,  399  ». 
formalities,  for  what  works  required, 

433- 
International  Union,  a  member  of,  241, 

698. 

Additional    Act,    refused   by,  24^. 
28471. 
progress  of  protection,  76. 
translating    right    under    Norwegian 

statutes,  237  n. 
treaties,  77,  205. 
*Hot  .  .  .  any  greater  right  or  longer 
term  of  Copyright ' : 
discrepancy  between  English  1886  Act 
and  Berne  Convention,  507,  547-549- 
English  rule  does  not  affect  remedies, 
548. 
Hotioe  of  copyright : 
in  America,  650. 
in  Canada,  627. 
Hotioe  of  resenration : 

for  newspaper  and  magazine  articles, 

367-370,  460. 
for   performing    right,    299-302,   452, 

543. 

of  American  rights,  for  interim  copy- 
right, 647. 
HoYeliiation : 

Interpretative  Declaration,  forbidden 

by,  394,  45'- 
Paris  Conference,  di.scussod  at,  393. 
under  English  law,  392. 

0. 
*  Obligation/  copyright  not  an,  24. 
Offloe  of  the  International  Union :   a£e 

International  Copyright  (Mlloe. 
Orange  Biver  Colony,  250  n. 


INDEX. 


839 


Orden  in  Coonoil : 

under  English  International  Acts,  505, 

506,  s^s*  766-771- 

dates   of    coming    into  force,   506, 

S07  »»  569  »• 
formalities  under,  526-529. 
Order  of  28th  November,  1887,  267. 
270,  454  n,  502,  506,  530,  539, 
SSI,  569,  766-768. 
'  not . . .  any  greater  right  or  longer 

term  of  copyright,'  507,  547. 
retroactivity  under,  267-270,  569, 
revoked  19  others,  454  n. 
text,  766-768. 
Order  of  7th  March,  1898,  521,  769- 
77'. 
text,  769-771- 
under  Foreign  Reprints  Act,  1847,  606, 
616. 
OrdinaaoM,  English,  against  unlawful  re- 
printing, 21,  31,  44, 
Oagoody  Mcllvaine  de  Co*  v.  Feh^et^fMy 

522. 
Oxford  Vniyenity: 
privilege  granted  to,  before  printing 
discovered,  27. 

P. 

Paintingi: 
Fine     Arts     Ck)pyright     Act,     1802 
(English),  196,  463  n,  484  n,  492. 
period  of  protection,  552. 
protection  limited  to  United  King- 
dom, 592. 
residence  in  British  dominions  re- 
quired, 492. 
tabular  summary  of,  814. 
Palsgrave,    Jehan,  patent   granted   to, 

1590,  29. 
Pan-Ameriean  Convention,  1902,  473. 
Conference  of  1890,  473. 
Conference  of  1901,  473. 
ratifications,  474. 


Paraguay. 

Montevideo  Convention,  a  party  to, 

466. 
Pan-American  Convention,  1902,  a  pro- 
visional signatory  to,  473,  474. 
Paris: 
Conference  of,   1896,   165  ?»,   242-246, 
444-452. 
Additional  Act  and  Interpretative 
Declaration,  244,  446-451. 
amendments  introduced  by,  370, 

446-451. 
sub-Unions  under,  440. 
Recommendations  ( Vixux),  452-455. 
Congress  at,  1878,  141. 
Congress  at,  1889,  370. 
Congress  at,  1900,  465. 
ste  also  Additional  Aet,  Interpretative 
Declaration,  Beoommendations. 

Partionlar  treaties,  255-263. 

recommendation  of  Paris  Conferenoe, 

4S2. 
tendency  against  treaty -making,  455. 
treaties  superseded,  454. 
rules  of  BemeConvention,  148,255-260. 
treaties  now  subsisting,  256  n. 
see  also  Treaties. 
PearsaU-Smith,  B. : 
royalty  system  suggested  for  United 
States,  115. 
Penalties : 
under  American  law,  656. 
under  Canadian  law,  629, 
under  English  law,  561,  562. 

Baachet  v.  London  Jlbistraled  Stand- 
ard Co.,  548. 
Percentage  systems :  see  Beyalties. 
Perfbrmance : 

control  of,  under  Art.  13  Berne  Con- 
vention, 423,  425. 
manufacture  distinguished  from,  with 
reference  to  mechanical  musical  in- 
struments, 402,  405,  407. 
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PerfDrmanoe — cajitimied, 
publication,  equivalent  to,  under  Eng- 
lish law,  542  n, 
effect  of   the  discrepanoy,    289  n, 
316  n. 
Performing  right,  in  dramatic  and  musi- 
cal works,  299-302,   542,   577,  654, 

657. 
in  the  United  States,  654,  657. 
international  importance,  299, 
Japan  and  Luxemburg,  not  recognised 

in,  548. 
notice  of  reservation,  299-302,  543. 
of  English  author  In  foreign  countries, 

577. 
tables,  as  to  protection  imdcr  English 

law,  816. 
the  Berne  Convention  rule,  300. 
under  English  International  Acts,  542. 
commencement  of  protection,  542  n. 
remedies,  562. 
Periodioali,  artiolM  in:   aee  Vewipaper 

and  magaiine  artielei. 
Perional  property : 

copyright  is,  by  English  law,  25. 
Penoni  proteotod : 
by  Canada,  626. 
by  Great  Britain,  483,  490-493»  S^o* 

by  the  United  States,  645. 
under  Berne  Convention,  283-291. 
see   also    Aliens,    Berne    Convention, 

Oanada,  Great  Britain,  Montevideo 

Convention,  United  Statei,    Vienna 

Treaty. 
Pern: 
Montevideo  Convention,   a  party  to, 

466. 
Pan-American    Convention,    1902,    a 

party  to,  473, 
Photographs : 
authorised,  of  prot-ected  works  of  art, 

361-363. 


Photographs— <c(»i/tniied. 
Fine  Arts  Copyright  Act,  1862  (Eng. 
lish),  196,  463  n,  484  »,  492. 
period  of  protection,  552,  803. 
protection  limited  to  United  King- 
dom, 592. 
residence  in  British  Dominions  re- 
quired, 492. 
tabular  summary  of,  814. 
protection     of,     in      various    UnioD 

countries,  375. 
period     of     protection     in      various 
countries :  see  tables  in  Appendix, 
802807. 
rule  of  Berne  Convention  as  to,  373- 
380. 
a  sub-Union  created,  376. 
German  view,  change  in,  377. 
reason  for  exclusion  from  Art  4, 

350-352. 
recommendation  of  Paris  Conference, 

378»  452. 
rule  of  Additional  Act,  378. 
the  1886  rule,  375. 
Pianola:  see  Xeohanioal  mnaioal  inftm- 
mentt. 

Pioard,  Edmond,  on  the  classification  of 

copyright,  72  n. 
Piracy,  international,  34-56. 

ethics  of,  36-38,  121. 

former  importance,  39-43. 

of  English  works,  44-48. 

of  French  works,  49-53. 

of  German  works,  54-56. 

reprisals    suggested    against    United 
States,  42. 

aee  also  Infdngements. 
Plays:  see  Perfbrming  right. 
Political  Eoonomy  of  Copyright,  82-1 16. 

courtesy  copyright,  1 1 1  - 1 1 6. 
courtesy  of  the  trade,  1 1 1. 

encouragement   of    homo    industries 
91-96. 
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PoUtioal  Eoonomy  of  Copyriglit— <*07i/t- 
nued. 
encouragement  of  home  industries — 
continued. 
meehanioal  musical  instruments,  95. 
publishing  interests,  95. 
typesetting  clause,    the    Amerioan, 
92. 
enrichment   of    stock    of    literature, 
83»  85-90. 
cheap  books,  87-90. 
fair  expropriation,  86. 
evils  of  withholding  protection,  84,  87. 
immediate  utility,   the   consideration 

of,  82. 
native  authors,  protection  of,  97-102. 
in  America,  98. 

reciprocity  the  safest  principle,  101. 
retorsion  and  reprisals,  99-101. 
universal  protection,  103- no. 
Poniard*!  Affn^  de  Miranie,  41. 
Portugal: 

Chace  Act,  proclaimed  under,  645. 
duration  of  protection,  805. 
France,  treaty  with,  64. 
PoMOMion  and  detention,  14. 
Pof  thnmoni  worki,  307. 
Ponillet,  Engdne : 

on  nature  of  copyright,  13. 

on  protection  of  photographs  in  France, 

375  «• 
on  *enfin,'  Art.  4  Berne  Convention, 

340  »• 
on  universal  protection  in  France,  134. 

Pre-ooonpanoy,  aoc^uisition  by,  7. 

Presnmption   of  anthorship,    raised   by 

name  on  work,  423,  429-432. 
<  Prince  of  India,  The,'  522. 
*  Printing  beyond  the  leas,'  41. 
Printing  indnitry: 

copyright,  connection. with,  27. 

encouragement  of  at  expense  of  inter- 
national protection,  91-95. 


Prints :  see  Engravings. 
Private  International  Law : 

bases  of,  222-224. 

copyright  from  standpoint  of,  1 17-1 19, 
225-229. 
Privileges,  early  protection  by,  28. 
Prooedore : 

for  English  author,  in  foreign  countries, 

584- 
formalities  relating  to,  217-221,  426- 
434,  462,  463. 

security  for  costs,  219-221,  427,  462. 
under  American  law,  658. 
under  English  law,  562-564. 
under  the  Berne  Convention,  426-434. 

certificate    of    formalities,   432-434, 

463. 
lex  forif  regulated  by,  427. 
name  on  work,  429-432. 
security  for  costs,  427. 

Progreii  of  protection,  57-80. 

in  Austria,  67. 

in  Belgium,  72. 

in  Denmark,  75. 

in  France,  63. 

in  Germany,  65-67. 

in  Great  Britain,  59-62. 

in  Greece,  76. 

in  Hungary,  67,  68. 

in  Italy,  69. 

in  Norway,  76. 

in  Russia,  77. 

in  Spain,  71. 

in  Sweden,  77. 

in  Switzerland,  74. 

in  United  States,  78-80. 
Property: 

copyright  as,  14-26. 

development  of  the  conception  in  Eng- 
land, 15. 

its  creation,  7-13. 
principles,  application  of  to  copy- 
right, 11-13. 
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Property — continued. 
its  creation — continued. 
title  by  labour,  8-io. 
title  by  pre-occnpancy,  7. 
Protection,    Xntematienal :    see  Aliens, 
Berne  Convention,  International  Copy- 
right, Progresi  of  proteetion. 
Provisions  of  Berne  Convention,  various 

classes  of,  279-282. 
Prussia: 
influence  in   formation  of    Germanic 
Union  for  Copyright,  65. 
Prussia,  King  of: 

author  of  UAnti-Machiav^y  50  n. 
Pseudonymous  works,  429*432,  562. 
international  register   suggested    for, 
433  »• 
Public  benefit,  in  connection  with  copy- 
right, 22. 
as    to   expropriation  for    educational 
works,  etc,  400. 
PuU^  domain  of  intellectual  works,  9. 
,  domaine  public  payant,  546  n,  581  n. 
WblieaUon: 
British  dominions,  first  publication  in, 
required  by  English  domestic  law, 

194- 197.  496-499- 
Canadian  rule  as  to  place  of  publication, 

626. 
United    States,   first   publication    in, 

required  by  American  law,  646. 
what  amounts  to,   under  Berne  Con- 
vention, 289  »,  3i3-3'7»  447- 
the  English  rule  is  different,  314-317, 
542  M. 
anomalies  caused   by   difference, 

3*5- 
the  Interpretative  Declaration,  313, 

45'- 
see  also  Simultaneous  publieation,  Vn 
published  works. 
Publishers'  Conference  at  Leipsig,  1901, 

406  II,  419  M. 


Publishing  trade : 
how  far  State  should  regard  interests 

of,  95- 
PuflJBndorf  on  property,  18. 
Putnam: 
on  English  works  reprinted  in  United 

States,  638. 
on  limited  American  market  for  serious 

works.  III. 
on  the  Chaee  Act,  642. 
Putter  on  international  piracy,  37. 


Quotation,  right  of  fair : 

not  affected  bj'  Art.  8  Berne  Conven- 
tion, 399. 


BatUlcatien,  of  the  Berne  Convention, 

239- 
of  the  Additional  Act,  245,  45a 
of  the  Interpretative  Declaration,  245. 
Beciprocity,  loi,  131-136. 
between  France  and  England,  discuned 

in  1839,  37. 
'diplomatic'  and  *  legal,'  102,  1261 
in  France,  admitted  by  treaties,  63. 
specific  and  general,  131. 
under  English  International  Acts,  494- 

496,  499.  502. 
under  the  Berne  Con%'ention,  1 10. 
universal  protection  compared  with, 

121-123,  132-136. 
Von  Bar,  opinion  of  upon,  123,  133. 
SeeonmendatiottS  (Yaux),  437-4a9»  441, 

4S2-4SS- 

of  Berne  Conference,  1884,  438. 

of  Paris  Conference,  1896,  378,452-455. 
Xeeords  of  Copyright,  International.  182. 
Becueil  des  Conventions,  published   by 

International  Office,  182,  455  n. 
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Begiiter,  rectification  of,  under  Canadian 

law,  629. 
Begiitration : 

in  country  of  origin,  why  required  by 

Berne  Convention,  278. 
international,   the    question   of,    181, 

433  w- 
tendency  to  abolish,  278  n. 
under  American  law,  208,  647-649. 
under  Canadian  law,  627,  629. 
under  English  domestic  law,  428  n. 
under  English  International  Acts,  151- 
153.  52S-529»  562  n. 
Beichardt,  M.,  a  German  delegate,  344, 

381. 

on  choregraphic  works,  381. 
BauMdias: 

for  English  author,  in  foreign  coun- 
tries, 584. 
under  American  law,  656-658. 
under  Canadian  law,  629-632. 
under  English  law,  555-562. 

account  of  profits,  561. 

damages    and    delivery    of    copies, 
.S6i. 

for  artistic  copyright,  562. 

for  performing  right,  562. 

injunctions,  555,  561. 

penalties,  561. 

seizure  of  foreign  reprints,  560. 
under    the    Berne    Convention,    422- 
426. 

control  of  circulation.  Art.  13,  423, 

425- 
general  rule,  422. 

seizure  of  infringements.    Art.    12, 
423-425- 
Btnanlt,   X.,  a  French   delegate,    141, 
371  n,  378-380. 
report,  as  to  photographs,  378-380. 

S«pr8Miitatio]L,  control  of: 
reserved   to    domestic   laws,  Art.    13 
Berne  Convention,  423,  425. 


Beprinti : 
seizure  under  Berne  Convention,  423- 

425- 
the  Paris  amendment,  448. 
see    also    Oolonial    reprinti,    Poreign 
reprinti. 
Soprisali,  42,  99-101. 
Beprodnetions  specifically  prohibited  by 

the  Berne  Convention,  389-400. 
BeMnration,  notieo  of: 
for  newspaper  and  magazine  articles, 

367-370,  460. 
for    performing  right,    299-302,    452, 

543- 
of  American  rights,  for  interim  copy- 
right, 647. 
Bof  ideneo : 
American  copyright,  how  far  a  title 

to,  208. 
English  copyright,  how  far  a  condition 
of,  486-493. 
assurance  to  United  States,  138, 195, 
492,  512,  661. 
Bofolntioni  of  literary  and  artistic  socie- 
ties, 442,  457-465- 
Boftrictiye     period     for     trantlatingi 
author*! : 
under  English  International  Act,  1886, 

330-333.  532-535. 
diagrams  of  terms  of  protection,  328. 
under  the  Berne  Convention,  297,  325- 

333.459. 
Betonion,  99-101. 
BetroaotiTity : 
Convention  rule  as  to,  264-267. 

English  rule  compared  with,  269-27 1 . 

extension  of,  by  Additional  Act,  449. 

for  translating  right,  266,  449. 
Ehiglishman,  protection  of  abroad,  584- 

586. 

under  Vienna  Treaty,  585. 
under  English  International  Act,  1886, 
267-272,  565-570. 
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'BAtroMtiTitj— continued, 
under  English  International  Act,  18S6 
— continued. 
Han/staengl  r.  HoUoioay,  268. 
Kay,  L.  J. ,  in  Lauri  v.  Benculy  269, 

567  ». 
valuable    subsisting   interests,  270- 
272,  5^-S7o- 
Sevenne  Aot,  1889,  560,  765. 

text,  765. 
Beyision  of  the  Berne  Coiive&ti<m,  240, 
242-246,  252-254,  434-465. 
conditions  of  revision,  252-254. 
domestic  influences,  441-443. 
recommendations,  437-439,  452-455. 
sub- Unions,  439-441. 
suggestions  for  future  revisions,  456- 

465- 
the  Revision  of  Pkuris,  444-455. 
Recommendations,  452-455. 
the  Additional  Act,  446-450. 
the      Interpretative      Declaration, 

451- 
»ee  also  text  of  the  Berne  Convention, 
in  Appendix,  667-698. 
Beward,  copyright  as  a,  21-23. 
Bight,  definition  of,  4. 
buyer^s  right,  the,  19-21. 

•  legal  right,'  5. 

*  moral  right,'  2,  3  n,  5. 
Bomberg  : 

report  to  Brussels  Congress,  1884,  142. 
Bome,  Congreu  at,  1882,  43. 
Boimini,  M.  Henri,  an  Italian  delegate, 

389  w»  393  w»  397,  400  w,  4iS»  43o,  433- 
Bdthliiberger,  M.  Emit,  secretary  of  the 
International  Office,  263  u. 
paper  at  Congress  of  Monaco,  1897» 
x66. 
Bonmania: 
International  Union,  accession  desired, 
464. 
RwUledge  v.  Low,  490-492. 


Bojaltief : 
domaine  pMic  payanf,  114. 

in  Italy,  114,  546  n,  581  n. 

in  Switzerland,  1x5. 
on    foreign    reprints   imported    into 

Colonies,  421  n,  606-609. 
system  of,  proposed  by  Canada   for 

English  books,  115,  609. 
system   of,  proposed  for    mechanioal 

musical  instruments,  420. 
system  of,  proposed  for  the  United 

States,  115. 
Boisia: 
duration  of  protection,  806. 
International  Union,  accession  to  de- 
sired, 464. 
unsatisfactory  protection  in,  77,  146. 


St.  Ghrifltopher,  602,  607  n. 

St.  Lnoia,  602,  607  n, 

St.  Yinoent,  602,  607  n. 

Sale  of  meehanieal  mnidoal  inetrsBentf , 

allowed   by   Berne   Convention;    see 

Xeohaaioal  mnsieal  inetmments. 
Salifburj,  Lord : 

assurance    to    United    States,     138, 
492. 
SalTador: 

Central  American  Convention,  1897,  a 
party  to,  472. 

Pan-American    Convention,    19Q2,    a 
party  to,  473,  474. 
de  Sartinef : 

Memoir  of  French  booksellers  to,  1764, 

49- 
Saxony: 

treaty  with  France,  1856,  52  n. 
Seientiflo  artielee,  in  newspapers,  etc, 

366,  367. 
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Soientiflo  worki,  expropriation  for,  86, 
282,  395-400. 
from     English     works,     in     foreign 

oountries,  579. 
general  principles,  86. 
German  Act  of  1901,  rules  of,  580  n. 
in  English  international  law,  543. 
under  the  Berne  Convention,  282,  395- 
400. 
abolition,  suggested,  of  Berne  Con- 
vention rule,  460. 
Berne  Convention  rule,  the,  398. 
quotation,  right  of,  unaffected,  399. 
Union  countries  where  allowed,  398. 
Sealptnro: 
Art.  4  Berne  Convention,  specifically 

included  in,  338. 
protection  of,  under  English  domestic 
law: 
conditions,  197,  484. 
domestic   formalities,   how    far   re- 
quired, 528. 
duration,  552. 

protection  limited  to  United  King- 
dom, 592,  595  w.. 
remedies,  562. 
Bootu  {or  Beytre) : 

patent  for  perforated  cards,  1842,  412 ;». 
Becnrity  for  oostf,  219-221,  427,  462. 
from  aliens  under  Berne  Convention, 

427. 
Hague  Convention  as  to,  221. 
Beiiure: 
English  conditions  as  to,  560. 
of    unstamped    foreign    reprints,    in 

certain  colonies,  608. 
under  Art.  12  Berne  Convention,  423- 

425- 
amendment  by  Additional  Act,  448. 

Serial  noYelf : 

may  not  be  reproduced,  368-371. 
Seytre  {or  Beotu) : 

patent  for  perforated  cards,  1842, 412?!. 


*  Bhanghrann,  The,'  497. 
Blmultaneonf  pabllcatlon : 

advantages    and    disadvantages,   321- 

323- 
constructive  simultaneity,  310,  523. 
country   of   origin    in    case    of,    306, 

308-310,  321-325*  522,  583- 
in  British  dominions  and  a  non-treaty 
country,  522. 

Osgood  v,  Fehaen/eldf  522. 
in  British   dominions    and    a    treaty 

country,  583. 
in  the  United  States,  condition  of,  93, 

646. 
SiiiUei*i<  Thrift,' 611. 
Bpain: 
architecture,  protection  of,  384. 
Cliace  Act,  proclaimed  under,  645. 
choregraphic    works,    protection    of, 

383. 
conditions  of  protection,  201. 
duration  of  protection,  581,  806. 
English  Order    in    Council,    date    of 

coming  into  force,  569  n. 
inefficient  protection,  52. 
International    Union,   a    member  of, 

239,  698. 
Montevideo  Convention,  a  party  to, 

466. 
photographs,  protection  of,  375. 
progress  of  protection,  71. 
treaties,  71,  202. 
Bpencer-Brodhurst,  ICr. : 

is  copyright  a  cfiose  in  action  ?  26  n. 
Stage  adaptions : 
under  English  International  Acts,  500- 

502,  539- 
see  also  Adaptationi. 
Btar  Chamber,  early  control  of  the  press, 
30. 

*  Btar  of  Empire,  The/  498. 

*  Btate,'  use  of  the  term,  185  n. 
Btationen'  Company,  the,  29-31. 
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BUtionen'  HaU : 

registration  and  delivery  of  copies  at, 
151,  152  n,  496. 

eee  also  Depofit  of  Copies,  Begistration. 
Btatntes :  see  Aets. 
Bub-lTiiioiis,    under    Berne    Convention, 

439-441- 

for  architecture,  385. 

for  choregraphic  works,  382. 

for  photographs,  376. 

for  the  Additional  Act  and  the  Inter- 
pretative Declaration,  440. 
*BTibiifting     and    Talnable    rights   or 

interests,'  270-272,  566,  s67-57o- 
Boggested  alteratioiLS  in  the  Berne  Con- 
vention, 457-464. 
Bweden : 

Berne  Conference,  1884,  attitude  at, 

237- 
conditions  of  protection,  206. 
duration  of  protection,  581  n,  806. 
English    Order    in    Council,    507  n, 

570  n. 
expropriation  for  educational  works, 

etc.,  398. 
International  Union,  a  member  of,  245, 
284  n,  464  n,  698. 

Additional    Act   refused    by,    245, 
284  n. 
progress  of  protection,  78. 
translating  right,  576. 

domestic  law  as  to,  238  n. 
treaties,  205,  206. 
Bwitierlud : 
accessions  to  Berne  Convention  to  be 

addressed  to,  248  n,  450. 
architecture,  protection  of,  384. 
Chaoe  Act,  proclaimed  under,  645. 
choregraphic  works,  382. 
conditions  of  protection,  202. 
denunciations    of    Berne    Convention 

to  be  addressed  to,  251  n,  449. 
duration  of  protection,  581  n,  806. 


Bwitierland— <rort/t  M  tied. 
English    Order    in    Council,  date  of 

coming  into  force,  569  ti. 
expropriation  for  educational  work*, 

o<»»  399  ^ 
formalities,  for  what  works  required, 

433- 
International  Copyright  Office  under 

control  of,  262. 
International  Union,  a  member  of,  239, 

698. 
mechanical  musical  instruments,  403, 

414  n, 
photographs,  protection  of,  375. 
plays,  royalty  system  for,  115. 
progress  of  proteotioo,  74. 
treaties,  74,  202,  454. 

with  France,  1882,  repudiated,  143. 


Tables  relating  to  Oopyrig^t,  802-816. 
Berne  Convention,  1886,  synopsis  of. 

809. 
Copyright    (Musical    and    Dramatic) 

Acts,  synopsis  of,  816. 
Engravings  and  Prints  Copyright  Acts, 

synopsis  of,  815. 
Fine     Arte     Copyright     Act,     1862, 

synopsis  of,  814. 
International   Copyright    Act,    1886, 

synopsis  of,  812. 
Literary  Copyright  Act,  1842,  synopsis 

of,  813. 
method  of  international  protection  in 

various  countries,  808. 
national  periods  of  protection,  802-807. 
Talfonrd,  Beijeant : 

on  International  Copyright,  59,  487. 
TaUbnrd's  Bill,  12,  59. 
TangibilitJi    not    now    considered   an 

essential  feature  of  property,  15-17. 
Tantiimes :  see  Boyalties. 
511  n,  708. 
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Tauehnitii  books  published  by,  41  n,  46, 

113  »• 
TerMioe's  plays,  sale  of,  27. 
Term  of  protection  :  802-807. 
diagi-ams,  328. 
for  copyright, 
for  Englishman  abroad,  581-584. 
in  Canada,  628. 

in  the  United  States,  654,  807. 
in    various   Union  countries,    581, 

802-807. 
the  English  rules,  546,  547,  549-552- 
under  the  Berne  Convention,  277, 

319-325,  547- 
under    the    English    law,    545-554, 

803. 
for  translating  right, 
under  the  Berne  Convention,  325- 

330- 
suggested  extension,  459. 
under    the    English    International 
Acts,  330'333y  531-539.  803. 
Territorialitj)  the  principle  of,  186-190. 
comi>ared  with  nationality,  186. 
Convention  territoriality,  190. 
unpublished  works,  as  applied  to,  317. 
*Tlitttre  Fran^aii,'  German  reprints  of 

French  works,  52. 
Theory  of  International  Copyright,  the, 
81-229. 
alien  authors,  protection  of,  in  various 

countries,  184-221. 
alien  laws,  the  application  of,  222-229. 
political  economy  of  copyright,  82-1 16. 
treaties,  protection  by,  1 17-153. 
universal  law,  possibility  of,  154-183. 
Thomasson 
patent   for   perforated    cards,    1864, 
412  n. 
Thompion,  Juftiee,  on  the  author's  right, 

12. 
Tissot,  M.,  as   to  German   piracies   of 
French  works,  52. 


Title-page,  deposit  of,  in  United  States, 
647. 

Translating  right : 
author's  restrictive  term  {cUlai  cT usage), 

297»  325-333.  459- 
copyright  in  translations,  distinguished 

from,  326,  536. 
diagrams  of  length  of  protection,  328. 
in  translations,  359. 
instalments,  works  published  by,  296, 

538. 
international  importance,  298. 
nature  of  author's  exclusive,  295-299. 
of  English  author,  in  foreign  countries, 

576. 
period  of,   in  various  countries :    see 

Tables  in  Appendix,  802-807. 
retroactivity,  449. 
term  of,  under  Berne  Convention,  296- 

298,  325-330- 
extended  by  Additional  Act,  447. 
under  American  law,  651. 
under  English  International  Acts,  330- 

333.  502,  53' -539- 
discrepancy  between    English   and 
Convention  Rule,  534. 

Translations : 

copyright  in,  under  Berne  Convention, 
326,  357-361. 
translating  right  in,  359. 
copyright   in,  under    English    Inter- 
national Acts,  535-539. 
diagrams  of  length  of  protection,  328. 
*  lawful '  and  *  authorized,'  358. 
of  English  author,  protection  in  foreign 

countries,  577. 
translating  right,  distinguished  from 

copyright  in,  326,  328,  536-538. 
translating  right  in,  359. 
Transvaal,  250  n. 
Treaties: 
ambiguities,  possible,  connected  with, 
129. 
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TreatiM — coiUin  ued. 
between  Union  countries,  now  subsist- 
ing, 256  n. 
which  have  been  superseded,  454. 
collection  published  by  International 

Office,  182,  455  n. 
commercial,  inclusion  of  copyright  in, 

140- '45- 
conflict,  possible,  146-148. 
contractual  nature,  1 1 7- 1 20. 
interpretation  of,  national  bias  in,  177. 
of  Austria,  67. 
of  Austria-Hungary,  67. 
of  Belgium,  73. 
of  China,  663  n, 
of  Denmark,  76. 
of  France,  63. 
of  Germany,  67,  663. 
of  Great  Britain,  62,  506-515. 

position  in  English  law,  138. 

retroactivity  of,  584-586. 
of  Hungary,  67. 
of  Italy,  70. 
of  Norr^'ay,  77. 
of  Portugal,  71. 
of  Spain,  71. 
of  Sweden,  77. 
of  Switzerland,  74. 
of  the  United  States,  663. 
part  played  in  initiation  of  the  Berne 

Convention,  441  n. 
protection  by,  137-145. 

compared  with  statutory  protection, 

125. 
countries    which   adopt    policy  of, 
808. 
see  also  Amerioaa  ConYentioni,  Berne 
ConYontion,  Montevideo  Gonyention, 
Partioolar      treaties,     Beeiproeity, 
Vienna  Treaty. 
Treneh,  Arohbiihop: 

sale  of  works  in  Canada,  421  n,  608. 
Tribunal,  International : 
proposals  for,  178-180. 


Trinidad,  602,  607  n. 
Tnnii: 
Art.  4  Berne  ConventioD  embodied  in 

domestic  law,  339  n, 
choregraphic  works,  382. 
conditions  of  protection,  206. 
duration  of  protection,  581  »,  807. 
English  Order    in    Council,    date  of 

coming  into  force,  569  n. 
International  Union,   a    member  of, 

239*698. 
no  formalities,  433. 
no  treaties  with  Union  countries,  455. 
Typesetting  Clanse,  the  American,  40  n, 

92,  641,  64a 
TjT^ogr«ghicaX  ITniom ,  American : 
typesetting    clause    a    concession  to, 
641  n. 


mbaoh,   M.   Lonii,  a  French  del^ate, 

362,  391  ». 
ITniiloation  of  laws,  159. 
ITnion  de  T  Aasooiation  Utttodre  et  artis- 
tique    Internationale:     gee    Interaa- 
tional  Copyright  ITnion. 
Anions  rettreintec :  see  Sub-lTnions. 
United  Btatec : 
Act  of  March,    1905,  giving  interim 
copyright  in  foreign  works,  641, 
647,  796. 
text,  796. 
American    author,   rights  of  abroad, 

659-665- 
Art,    18  Berne  Convention,   position 

under,  248. 
authors  suffer  from  national  policy,  98. 
Canada,     importation     of    American 

reprints,  609. 
Canada,  influence  on,  619. 
Chace  Act,  the,  640-645. 

countries  proclaimed  under,  645 


INDEX. 


849 


ITnited  BUtM— continued. 

China,  treaty  with,  1903,  645,  663  n. 
conditions    and    formalities,    207-209, 
575,  646-650. 
for  interim  copyright,  647. 
typesetting  clause,  40  n,  92,  641,  648. 
Confederation  copyright,  evolution  of, 

634- 
courtesy  copyright,  1 1 2- 1 14. 

courtesy  of  the  trade,  112. 
duration  of  protection,  654,  807. 
duty  (25  %)  on  imported  English  books, 

47  71. 
English   author,  rights  in,  572,  575- 

577,  583. 
Germany,  treaty  with,  1892,  56,  377, 

663-665. 
Great  Britain,  relations  with,  195,  492, 

512,  661. 
infringements,  remedies  and  procedure, 
656-658. 

injunctions,  658. 

modes  of  infringements,  656. 

penalties  and  damages,  656. 

performing  right,  infringement  of, 

657. 

integrity  of  leading  publishers,  1 15. 

international  arrangements,  258,  645. 

International  Union,  accession  to  de- 
sired, 464. 

mechanical  musical  instruments,  de- 
cision on,  413. 

Pan-American    Convention,    1902,    a 
provisional  signatory  to,  473. 

performance  and  publication,  496. 

piracies,  40-43,  46,  53,  55. 

progress  of  protection,  78-80. 

rights  included  in  copyright,  651-654. 
dramatisation  and  novelisatiou,  653. 
translating  right,  651. 
translations,  copyright  in,  652. 

sources  of  law,  634-639. 
does    not    accept  English  common 
law,  635. 

I 


United  BUkUt—contimied, 

statutes,  text  of,  784-797. 
VniYerBal  Law,  poisibility  of,  154-183. 
national  environment,  effect  of,  163. 
practical    advance   towards,    167-176, 
464. 
Brussels   Conference,   1858,    resolu- 
tions of,  174. 
Convention       provisions,      various 

classes,  170-174. 
ideal  law,  the,  162-166. 
matters  for  assimilation,  168. 
model  law  of  Copyright,  draft  of, 
464,  798-801. 
text,  798-801. 
national  advance,  1 74. 
reciprocity,  general  and  specific,  167. 
the  Berne  Convention,  175. 
the  Paris  Conference,  176. 
UniYenal  protection,  principle  of,  103- 
110,  134-136. 
economic  aspect  of,  103-1 10. 
in  Egypt,  808. 

in  France,  Belgium,  and  Luxemburg, 
103,  108,  134-136,  808. 
differences  in  mode,  108  n. 
the  French  Decree  of  1852,  135. 
reciprocity  compared  with,  121-123. 
ITnlawftil  reprinting : 

English     Ordinances     and     Decrees 
against,  44. 
Unpublished  works  : 
application  of  territoriality  to,  317. 

Von  Bar's  theory  as  to,  317. 
Canada,  protection  in,  626. 
Convention  rule,  317. 
United  States,  protection  in,  646. 
866  also  Publication,  *  Works  published.' 

TTmgnay : 
Montevideo  Convention,  a  party  to, 

466. 
Pan-American    Convention,    1902,    a 
party  to,  473. 
I  I 
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Yalae,  a  property  feature  of  copyright, 

17. 
Vaud,  Swiss  Canton,  403  ». 

Venice: 

granted    first    recorded    privilege    to 
author,  1491,  28. 
Vevey,  International  CSongress  at,  1901, 

178. 
Vienna,  Congress  of  German  authors  at, 

1893,  369,  433  w. 
Vienna  Treaty,  511,  703-708. 

English  author,  righte  of,  under,  572- 

586. 
English  Colonies,  how  far  accepted  by, 

511,708. 
text,  703-708 
Vocabulary,  International,  the  question 

of,  183. 
VoBUX:  «e«  Eeeommendations. 

Von  Bar  : 

high  Court  fees  for  aliens,  104. 

on  domicil,  188,  189. 

on  French  Decree  of  1852,  106. 

on  most  favoured  nation  clause,  143. 

on  protection  of  trade-interest,  95. 

on  universal  protection,  109. 

reciprocity  an  unsound  principle,  123, 

133- 
theory  of  potential  publication  as  to 
unpublished  works,  317. 
Von  Sayigny  on  possession,  14. 


Wagner*  I  works  and  Austrian  Act  of 

1893,  67  n. 
tWall    Act* — Musical    Copyright    Act, 
1882,  300,  543,  8i6. 

tabular  summary  of,  816. 
War,  e£fect  of,  on  commercial  treaties, 

144. 


Waahington,   Pan-American  Confereoce 

at,  1890,  473. 
Weetboiy,  Lord,  in  RauUedge  v.   Low, 

491. 
William  of  Holland,  subsidtaed  piratical 

reprinting,  36. 
Works  protected : 
under  American  law,  646. 
under  Canadian  law,  627  n. 
under    English    International    Copy- 
right Act,  1886,  519-521. 
under  the  Berne  Convention,  334-385. 
architecture,  383-385- 
authorised  photographs  of  protected 

works  of  art,  361-363. 
choregraphio  works,  380-383. 
*  literary  and  artistic  works,'  defini- 
tion of  works  protected  (Art, 

4),  334.  338-354- 
five  classes,  338. 
newspaper   and   magazine  articles, 

364-372- 
photographs,  373-380. 
translations,  357-361. 
aee  also  Architecture,  Artistic  works, 
Choregraphic  works,  Drawings,  En- 
gravings, Newspaper  and  Magasine 
articles.     Paintings,     Pkotogvaphs, 
Scnlptnxe,  Translations,  etc.,  etc. 
<  Works  published': 
defined  by  Interpretative  Declaration, 
3i3-3«7»  4S».  542  »• 
Wnrtembnzg,  28,  66. 
protection  by  privileges,  1836,  28. 

T. 
Tates,  J.,  in  Millar  v,  Taylor,  16,  19. 


Zola,  VAssommoir,  41. 
Zollyerein,  The,  66  n. 


P&IMTBD    AT    THB    BUEIINOTOK    PRS88,    CAMBRIDOR, 


^^ 


•^  *    m./. 


KM 


'"'<*!' 

>■  •»'-\ 


